


STUDY OF ARMED SERVICES PROCUREMENT ACT 
TITLE 10, U. S. CODE, CHAPTER 137 


HEARINGS 


BEFORE THE 


SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS 


OF THE 


COMMITTEE ON ARMED SERVICES 
HOUSE OF REPRESENTATIVES 
EIGHTY-FIFTH CONGRESS 


UNDER THE AUTHORITY OF 


H. Res. 67 





HEARINGS HELD ON FEBRUARY 25, 26, 27, 28, MARCH 1, 6, 
11, 25, 27, 28, APRIL 1, 2,3, AND 8, 1957 





Printed for the use of the Committee on Armed Services 


SUBCOMMITTEE PROCEEDINGS NO. 2 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
89326 WASHINGTON : 1957 





SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS 
F. EDWARD HEBERT, Louisiana, Chairman 


OVERTON BROOKS, Louisiana WILLIAM E. HESS, Ohio 

L. MENDEL RIVERS, South Carolina LEON H. GAVIN, Pennsylvania 

O. C. FISHER, Texas PAUL CUNNINGHAM, Iowa 

PORTER HARDY, Jr., Virginia WILLIAM H. BATES, Massachusetts 

GEORGE P. MILLER, California FRANK C. OSMERS, Jr., New Jersey 
EX OFFICIO 

CARL VINSON, Georgia LESLIE C. ARENDS, Illinois 


JOHN J. COURTNEY, Special Counsel 
Epwarp T. Foo, Staff Assistant 
LLOypD R. KUHN, Staff Assistant 
Rosert N. Tywer, Staff Assistant 
RAYMOND WILCOVE, Staff Assistant 


II 





CONTENTS 





Testimony of — Page 
Adair, Robert G., president, Keco Industries, Inc_____-..--_-_____ 18, 71, 375 
Asch, Andrew J., Jr., president, Recony Corp_._._-_--------_--_ 501, 549, 554 
Bothmer, Clyde Office of Deputy for Procurement, Secretary of the 

Air Force__- <img elas siaatie dia Tee ti nll Se lca a eical ie 103 
Braun, Lawrence Z. * C hief, Tank “Automotiy e Branch, Operations Divi- 

sion, Detroit Ordnance District... . o.oo tenia aeniewkiw iat Si 293 
Carter, Lt. Col. Roger M., Air Force legislative liaison____.__-__ ihe 88 
Calabres, Jerome, Air Force New York Procurement District____-.____ 474 
Clarke, Joseph G., project engineer, Wright Air Development Center__ 226 
Conflict of, Max Golden-Robert G. Adair________ abeninien saat Cectictinia a taal 61 
Davis, Mellon, buyer, Rome Air Force Depot____----___---___-_-- abel 338 
DiGangi, P., Air Force New York Procurement District-__.__._._._.... 459 
Engstrom, Wallace T., Air Force New York Procurement District_____ 459 
Fink, Robert T., production specialist, Air Force Atlanta Procurement 

Distric t. anivisiit lose: Svibed ten acgouaptacinet Sieioe tekaebddigtnoe tt nan edetaiectena tikes Linnean ecreadnte 477 
Fowler, Mrs. Roberta, contract specialist, Detroit Ordnance District __ 291 


Fregosi, Col. Albert, Assistant Staff Director, Purchasing and Contract- 
ing Policies, Office of Assistant Secretary of Defense for Supply and 
TO ote sc costs pe espe ng emai ntl 615 
Ghormley, Brig. Gen. William K., Staff Director, Purchasing and Con- 
tracting Policies, Office of Assistant Secretary of Defense for Supply 


and Logistics... 1.064 eee eee ee eee 601 
Golden, Max, deputy for procurement, Office, Secretary of the Air 

Be iis ssn oe cna ac a a eee ee 49, 182 
Golem, Howard G., director of procurement, Convair division of Gen- 

eral Dynamles: «oo os BO eens 528 


Greuter, Col. Herbert E., Director of Proc urement and Production, 


Rome Air Force Depot. isin op na easetuonlns sedan dian wt ob een atk Seen 338 
Harter, Dow W., representing American Electronics, Inc____________ 431 
Haugen, Brig. Gen. Victor R., deputy commander for development, 

Wright: Air Developminnt Cepiges..25530.56.25 5022552 173 
Hicken, James, president, Systems Development, Inc________--_-____ 319 

lickey, John, contracting officer, Shelby Air Force Depot ed cag eee 211 
Hoffman, Robert K., manager, enginee red products division, Acme Pre- 

cision Products, Iné.. =... >. eicieh ov apnea a acimmnaaae ke eet ae 395 
Jeffries, Lt. Col. Murreli M., Director of P rocurement and Production, 

Shelby Air Moree Bipot. «2 seacncaae eee 8 eee ee 159 
Koenig, Palmer, Technical Director, Office of Deputy Commander for 

Research and DGVCIOPMIONE, . DIRICINIGPO tb een acmeheea 338 
Kruss, Joe, sales manager, Dearborn Machinery Movers___-_---_-__ 273 
Kuhn, Lloyd R., subcommittee staff member____-__-----______-___ 438, 484 
Lazure, Albert, General Counsel, Ordnance Corps___.-_---.--_----__ 288 
May, Harold N., general purchasing agent, Convair division of General 

TO TRING aa ii vies es sin ws gin oem ened oe i a 528 
Miletello, Samuel J., project engineer, Rome Air Force Depot_______-__ 338 
Mohlere, Col. E. D., commanding officer, Detroit Ordnance District___.. 283 
Munves, William, Assistant General Counsel, Department of the 

Airy Porce ‘(Prbeuremene) eg a chee eneeteas 631 
Nash, James P., Office of General Counsel, Department of Defense_.___ _ 614 
Olson, L. K., counsel, Dearborn Machinery Movers___--~---.----_--- 269 
Rogers, Sidney W., executive assistant, Detroit Ordnance District_._.__. 313 
Schneiderman, Sts anley B., buyer, Shelby Air Force Depot__.---_----- 216 
Shattock, Robert E., Chrysler PEIN Bie sacciaincnig shania pinnae 414 
Steer, Paul W., director of Keco Industries, Inc_____--------------- 135 





IV CONTENTS 
Testimony of—Continued Page 
Stevenson, David R., monitor, facility capability reports, Air Force 
Peer Neks Pwawremennt Tales i aceretitease emirates 463 
Thurman, Brig. Gen. William T., Deputy Director for Procurement, 
I psc 5s in sn cs pe ic emer eb 110, 143 
Treacy, Col. James J., Chief, Policy Division of the Directorate of 
Procurement and Production, Headquarters, USAF___---__-__--_- 496 
Uhle, Col. Richard B., Assistant Deputy Director for Procurement, 
I a as cca sn msgs Io aca ain ge ence 338 
Venson, William S., Assistant Chief, Operations Divisions, Detroit 
rune ECte) A UII Be NE IS ee ee eile aces ten 307 
Witt, Hugh, Office of Assistant Secretary of the Air Force___--__---- 108 
Statement of— 
Asch, Andrew J., Jr., president, Recony Corp_.__.-...----_-~_------ 557 
Greuter, Col. Herbert E., Director of Procurement and Production, 
eme Alt Free D000 ten ee beni brancsoneeae 346 
Hicken, James, president, Systems Development Inc____-------__-- 336 
Koenig, Palmer, Technical Director, Office of Deputy Commander for 
Research and Development, Baltimore____..___________--_--___-___ 340 
Kruss, Joe, sales manager, Dearborn Machinery Movers___-----__--_- 315 
Mohlere, Col. E. D., commanding officer, Detroit Ordnance District_._... 284 
Treacy, Col. James J., Chief, Policy Division of the Directorate of 
Procurement and Production, Headquarters, USAF__--------_-__- 491 


Other data: 
Military specifications for contractor-prepared specifications for assem- 


his-type around support’ equinmen:....... -- = 2 oo 255 
Recony Corp. financial report by New York Air Force Procurement 
OR a i SE Es SAE er a 452 


NOR NA NONI a re sere Saipan eee 373 





STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


MONDAY, FEBRUARY 25, 1957 


- House or RepreseNtTATIVES, 
SUBCOMMITTEE FOR SpeciaL INVESTIGATIONS, 
OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D. C. 

The subcommittee met at 10 a. m., the Honorable F. Edward Hébert, 

chairman of the subcommittee, presiding, with the following members 
resent : Mr. Hess, Mr. Brooks, Mr. Gavin, Mr. Rivers, Mr. Cunning- 
am, Mr. Fisher, Mr. Bates, Mr. Hardy, Mr. Osmers, Mr. Miller. 

Mr. Hésert. The committee will come to order. 

The chairman desires to make a statement under the rules. 

In accordance with rule XI, section 25 (i) of the House of Rep- 
resentatives, and of the special rules of this subcommittee, I advise all 
concerned that the subject of this inquiry is to study three specific 
cases of negotiation as it is employed in practice by the several services 
purporting to use the permission contained in 1 or more of the 16 
exceptions in the Armed Services Procurement Act wherein purchase 
of supplies and services is authorized by negotiation rather than ad- 
vertised competitive bidding. 

The Armed Services Procurement Act of 1947 and section 2 (c) 
with its various subsections are familiar to us. 

However, on August 10, 1956, Congress consolidated all laws re- 
lating to the military in title 10, United States Code. 

Section 2 (c) as we have known it familiarly, is now known as sec- 
tion 2304 (a). .We will use that designation from now on and in the 
course of these hearings. 

On January 1, 1956, the Armed Services Procurement Regulations 
Revised Section 3-201 became effective. Under its terms the Korean 
national emergency powers are not to be utilized by any of the services 
except in four specific cases relating to small business, disaster relief, 
labor surplus set-asides, nonperishable subsistence, and research and 
development contracts under $100,000. 

The authority under which the contract we will study today is pur- 
ported to have been let in section 2304 (a) (10) whereby— 
the head of an agency may negotiate such a purchase or contract, if—— 

(10) the purchase or contract is for property or services for which it is im- 
practicable to obtain competition; * * * 

I italicize “impracticable” for emphasis, and I italicize the word 
“negotiate” for additional emphasis because we will concern ourselves 
in this study with what the word “negotiate” means in practice. 

Without detailing all of the testimony that will be presented to us, 
it is enough to say for this time that in 1956, the Department of the 
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Air Force, through one of its purchasing agencies at Wilkins Air 
Force Base under the supervision of the Air Materiel Command at 
Dayton, issued requests for proposals to furnish 201 units of the 
MA-3 air conditioners. A number of firms submitted proposals. This 
article is a mobile unit used to maintain desirable temperatures of air- 
craft while on the ground and exposed to ground temperatures. We 
are advised that the contract about which we are to inquire was manu- 
ally ap roved on December 26, 1956. We shall want to know what 
manually approved means at the outset. 

After some exchange of correspondence and telegrams and personal 
visits by a number of the manufacturers, it was learned an award had 
been made. It was immediately protested by Keco Industries, Inc. 

That contractor, who will appear this morning, was satisfied on all 
counts that it was low and qualified. On inquiry Keco was advised 
that it had been excluded from consideration. The method by which 
this was done will be a part of the inquiry this morning. 

The subject was reviewed in Washington and the Air Force Head- 
quarters approved the purchase by the Air Materiel Command. 

We will study the application of the statutory permission to nego- 
tiate. 

It is possible that in the course of the injury we may develop other 
facets, such as the information in the hands of the Air Force at the 
time it made the determinations to select a particular contractor. 

We will observe the preaward survey methods employed. That isa 
subject familiar to the subcommittee. We will want to know whether 
the preaward survey in this case sustained the action which was taken. 

Essentially, therefore, this inquiry will be to determine the prac- 
tical application of the Armed Services Procurement Act and the 
regulations and whether or not, in accordance with the regulations, 
this proposal was handled in the best interests of the Government. 

I shall announce the names in each separate case as we come to it. 

The Government number for this particular service is request for 
proposal 33-602-56-3114. 

Witnesses for the Air Force, I am informed, will be Mr. Max Golden, 
Deputy Assistant Secretary of the Air Force for Materiel, for pro- 
curement and production. 

Brig. Gen. William T. Thurman, of Air Material Command. 

Brig. Gen. V. R. Haugen, of Wright Aeronautical Development 
Center. 

Lt. Col. George Thompson and Mr. Lloyd Poe, of Air Materiel Com- 
mand. 

Lieutenant Colonel Jeffries, director of procurement and production, 
Wilkins Air Force Station. 

Mr. John Hickey and former Lieutenant Schneiderman, of Wilkins 
Air Force Station. 

Colonel Greuter, director of procurement and production, Rome Air 
Force Depot. 

Mr. Me. Davis, Mr. Standford J. Cohn, and Mr. Roland Clemens 
of Rome Air Force Depot. 

A project engineer from Rome Air Force Depot not yet identified 
or designated to our knowledge. 

In addition to the above witnesses, there will be some personnel from 
Wright Aeronautical Development Center who will be prepared to 
testify on negotiation of research and development contracts. 
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The witness in the first case for Keco Industries, Inc., will be: 
Robert G. Adair, president, Keco Industries, Inc., of Cincinnati, Ohio. 

Now, members of the committee, in addition to the formal state- 
ment and outline of the procedures of this inquiry this morning, the 
Chair also wishes to say that we realize and recognize the difficulty 
in obtaining witnesses in inquiry of this nature because of human 
nature itself, 

Witnesses from industry who will appear are to be congratulated 
and complimented for their fortitude in coming here to tell us this 
story. 

[ want to say that the latchstring to this committee is out to any 
individual who feels that he has not been given a square deal or a fair 
shake of the dice in getting contracts. 

I know as well as the other members of this committee know that the 
tendency not to appear for fear of reprisals which can be visited upon 
those who do appear in many different ways is indeed always present. 

The chairman will assure all those who do appear that the fullest 
protection of this committee will be given them. 

It may be necessary in some instances that we will have to sub- 
pena witnesses, and of course in those cases we would have unwilling 
witnesses. 

[ also make the further comment and observation that the fear 

contractors is not limited to the area of the small contractors. 
It is shocking that even the big ones are afraid to come in because 
they are afraid what might happen to them after they testify about 
this committee. 

[t is a problem that we are confronted with. It is a problem that 
we will have to face as we go along. But this committee is de- 
termined to get the facts and to find out really what is this thing 
called negotiations, and to find out exactly what the principles are 
involved in negotiating contracts. It is a problem to get the best 
deal for the Government and for the taxpayers and of the full 100 
cents on the dollar. It is pretty difficult to run down so-called in- 
fluence and pinpoint it, for obvious reasons. However, we will do 
our best in this inquiry, and I hope at the conclsion we will come 
up with some answers to these very, very perplexing questions. 

Has any member of the committee any statement to make at the 
opening of this inquiry ? 

(No response. ) 

Mr. Héserr. Mr. Courtney. 

Mr. Courtney. Mr. Chairman, I suggest, for the purpose of 
focusing attention on the particular testimony to which we will direct 
the attention of the subcommittee, that we might have in mind two 
sections of the Air Force procurement instructions, the one dealing 
with the requirements for advertised procurement, and the other 
dealing with the consideration of prices and other factors in the 
course of negotiations. 

The first one I should like to direct your attention to is section 
1if 101.5, which describes the nature of negotiations. And the in- 
structions to the negotiator are these: 


of 


Procurement by negotiation is the art of arriving at a common understanding 
through bargaining on the essentials of a contract such as delivery, specifica- 
tion, price and terms. Because of the interrelationship of these factors and 
many others, it is a difficult art and requires the exercise of judgment, tact, 
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and commonsense. The effective negotiator must be a real shopper, alive to 
the possibilties of bargaining with the seller. Only through awareness of rela- 
tive bargaining strength can the negotiator know where to be firm or where 
he may make permissive concessionss in price or terms. Negotiation is a priv- 
ilege which should be carefully preserved. The flexibility permitted by nego- 
tation imposes a correspondingly large responsibility on the contracting officer. 


Again, under the heading “Further Negotiations,” section IV: 


The contracting officer is at liberty to conduct further negotiations as con- 
templated by A. S. P. R. III 101.5— 


which is the section I just quoted— 


with any or all of the concerns submitting proposals. Contrary to formal adver- 
tising procedures, when the purchase is being negotiated, there is no restriction 
on changes in price or other terms of a proposal at any time prior to award. If 
one concern is given an opportunity to revise its quotation, others who are within 
a competitive price range and capable of meeting requirements must, in fuirness, 
be given an equal opportunity. 


Further, where the request for approposal states or announcement is made 
by the contracting officer that negotiations will be conducted after receipt of 
proposals, such negotiations are then mandatory. 

Now, Mr. Adair is here from Keco Industries and he has a prepared 
statement dealing with the complaint which reached this committee; 
in the course of that statement he will make reference to these two sec- 
tions, not by name, but by the subject discussed. 

Mr. Hézert. Mr. Adair, will you identify yourself and proceed with 
your statement ? 

Mr. Apartr. Mr. Chairman, Mr. Hess, and members of the commit- 
tee, [am Robert G. Adair. Iam the president of Keco Industries, Inc., 
whose plant and general offices are located in Cincinnati, Ohio. 

I and my company are no strangers to this committee. I have been 
before it, or I have sought its good offices no less than 4 times in the 
last 4 years. I am not pleased that this is so, but I think I would be 
less pleased if, having encounterd the experiences which gave rise 
to those complaints, I had failed to bring the several matters to the 
attention of this committee. 

And I assure the committee, Mr. Chairman, that I wouldn’t be here 
today if I did not feel that the instant matter was worthy of your 
consideration and if the results of our previous complaints had not 
established the right and the merit of our position in each instance. 

RFP 33-602-56-3114, which the chairman has described, was a 
negotiated type of procurement. So far as Keco Industries is con- 
cerned, the issue is quite simple: Was Keco given the same informa- 
tion and afforded the same opportunities provided to other bidders and 
particularly the successful bidder? 

I have made two earlier statements to the committee which have been 
dittoed and have been furnished to counsel for the committee. This 
statement that I am now making is a summary without quite the de- 
tailed chronology that appears in the original statement and the sup- 
plement to it, each of which have come along after further negotia- 
tions or further explorations with the Air Force. 

I would like to say that we wouldn’t be here, either, had we not ex- 
plored the matter as thoroughly as we could at the military level. 

The RFP 33-602-56-3114 was an invitation to a number of manu- 
facturers to submit on or before August 20, 1956, both technical and 
price proposals covering the MA-3 air conditioner. That air condi- 
tioner is one which is familiar to you. It sits on the ground under 
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an aircraft and is designed to maintain temperature und humidity 
conditions in that aircraft while the aircraft is on the ground. 

Mr. Rivers. Is that a pentane’ 

Mr. Aparr. Actually this procurement involved a total of 201 units. 

Mr. Rivers. Are they prototypes? 

Mr. Apvarr. They were two first articles, yes, sir. In boxcar figures 
the dollar volume of this procurement is around $3 million. 

Keco Industries submitted its technical and price proposals under 
ae September 19, 1956, and by letter dated November 2, 1956, 

elby—— 

Mr. Courrney. Shelby Air Force Depot? 

Mr. Apair. Shelby Air Force Depot, which I would like to refer 
to as Shelby, notified us that our technical proposal had been evalu- 
ated as acceptable, and we were invited to come to Shelby on Novem- 
ber 14 for engineering discussions and price negotiations. 

Mr. Héserr. November 14 of which year, Mr. Adair? 

Mr. Aparr. November 14, 1956. 

At this meeting a considerable engineering discussion took place be- 
tween the buyer, a representative of the Wright Air Bevel ment 
Center, the chief enegineer of Keco Industries, Inc., and myself. All 
engineering questions were satisfactorily resolved and there was no 
price negotiation. I can state that unequivocally, because at the con- 
clusion of the engineering discussion and some questions which were 
asked of us concerning our costing of our bill of materials and the rate 
that we had employed in the establishment of our burden and general 
and administrative expense, I asked: Should I consider these discus- 
sions as involving price negotiation, and I was specifically told there 
was no price negotiation intended at that time. 

I was further informed by the buyer, a Mr. Hickey and his assistant, 
a Lieutenant Schneiderman, that in the negotiated type of procure- 
ment a bidder who was in the competitive range but not low would 
be notified that he was not low and given an opportunity to revise his 
bid. 

I inquired then whether my company was in the competitive range 
and I was told yes, or I would not have been invited to the November 
14 meeting. 

I was informed that several bidders had already been talked to and 
that several more were to be talked to. 

I then asked for permission to ask 

Mr. Hésert. May I interrupt there, Mr. Adair? I suggest during 
the course of your testimony that when you refer to “I was told,” that 
you say who told you. Let’s pinpoint these things. If you remember 
or if you know. 

Mr. Apvarr. I do remember quite well, Mr. Chairman, and in each 
of these instances the statements I attribute to a Mr. John Hickey, 
buyer, who conducted all of the negotiations, and with a Lieutenant 
Schneiderman. 

Mr. Hesert. Buyer for whom? 

Mr. Apair. Buyer for Wilkins Air Force ae I then asked per- 
mission to ask a hypothetical question, and explained that I had never 





been in a negotiated procurement at Wilkins. I stated: 


If the XYZ company was at this table today on November 14 and was the low 
bidder, and as a result of what you have just told me other bidders in the com- 
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petitive group were notified that they were not low and given an opportunity to 
revise their bid, and as a result of such information and such opportunity one 
or more of them became the low bidder, would the XYZ company, low today, 
be notified that it was not low and given the same opportunity ? 

The unequivocal answer to that question was “Yes,” and the answer 
was given to me by Mr. Hickey and Lieutenant Schneiderman. 

I may say, too, that at a meeting in the AMC offices of Gen. William 
Thurman on the 4th of January 1957, the accuracies of the statement 
I have just made was acknowledged by Col. Merrill T. Jeffries, the 
director of production and procurement at Wilkins, who would be the 
command, as I understand it, of Mr. Mickey and Lieutenant Schnei- 
derman. 

Between November 14, 1956, and January 7, 1957, my company was 
not informed at any time that it was not the low bidder, although other 
bidders in the competitive range during that period of time were so 
notified. And one of these was the successful bidder. 

On January 7, 1957, at 4: 15 in the afternoon, Brig. Gen. William T. 
Thurman telephoned me to say that in response to our request of him 
made in his offices on the 4th of January, he had concluded that 
my company had been given a bum steer at Shelby, but that we never- 
theless had had an opportunity to revise our bid and he could not let 
us now submit a revised bid. 

I invite your attention to the fact that this was at 4: 15 on the after- 
noon of January 7. At this time General Thurman told me that he 
wanted to make it clear that the Air Force was proceeding to make 
the award. 

At 11:15 that same night, after reviewing our costs and having 
just been for the first time notified that we were not low, we submitted 
a telegraphic revision of our bid. 

I would like the committee to know that it is my belief that on the 
14th of November my company was the low bidder, of record. I have 
no proof of that. I believe it from the way the negotiations were 
conducted and the course that has been followed in this matter by the 
Air Force. 

Mr. Courtney. Mr. Adair, don’t I understand your position to be, 
the instructions or information given to you to the effect that if you 
were not low you would be called upon or given an opportunity to 
revise your figures? 

Mr. Aparr. That is correct, sir. 

Mr. Courtney. And since you did not receive any such notification, 
you therefore made the assumption that you were the low bidder? 

Mr. Apatr. That is correct, sir. 

Mr. Courtney. Is that your position ? 

Mr. Aparr. Yes. 

And on the 7th of January, General Thurman notified me for the 
first time that we were not low, and within 7 hours we submitted a 
revised bid, which I submit to the committee became the low bid again. 

On the 10th of January, 3 days after we submitted our telegraphic 
revision of 1957, we were notified that our revised bid would not be 
accepted ; that is, could not be accepted because of prior approval of 
the award. 

I would like to direct or invite the committee’s attention to that 
rejection of our revised bid. It was received 3 days after we had 
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submitted it. And it was rejected on the grounds that there had been 
a prior approval. ’ . 

Mr. Hésertr. May I interrupt? You say the bid was received 3 
days after its submission ? 

Mr. Apatr. No, sir. We made our telegraphic revision. 

Mr. Hésert. That is what I wanted. 

Mr. Aparr. On January 7, 1957, and on January 10, 1957, I received 
notice from Wilkins that the bid would not be accepted because of 
prior approval. 

Mr. Heserr. Allright. But you did send the telegraphic bid within 
a matter of hours? 

Mr. Apair. Yes, sir; between 4: 15 p.m. and 11:15 p.m. on January. 

M. Rivers. When did you bring this case to the attention of this 
committee / 

Mr. Apair. The first time was, I think, the 5th of January, follow- 
ing a meeting with Gen. William T, Thurman, in the offices of the Air 
Materiel Command. Then just to suggest the possibility that the 
matter might require or that we might seek committee attention of the 
matter, we had not at that time received General Thurman’s decision. 

Mr. H&zerr. What caused you to bring this matter to the attention 
of this committee on the 5th of January, which was 2 days prior to 
the statement by General Thurman that the bid was going to be 
awarded? What caused you to bring it to the attention of the 
committee / 

Mr. Rivers. That is what I wanted to ask him. It looks like you 
had pretty good intelligence. 

Mr. Apair. Yes, sir. We had been before General Thurman before, 
and it was my strong feeling the first time and after the second visit 
that General Thurman was more interested in sustaining his chain 
of command than he was in an objective analysis of the merits of our 
complaint. 

Mr. Brooxs. May I ask this question: How did you find out you 
were not the low bid? I was a little late getting in, and perhaps that 
is it, but I will say for the chairman’s benefit that I came directly 
from Chairman Vinson’s office, right across the hall, and he had me 
tied up until I arrived here. 

Now, may I ask this question? How did you know that you were 
not low bidder? Did you have someone sitting in on that, or how 
does that work ? 

Mr. Apair. No, Mr. Brooks. We did not know on that date that 
we were not low. We didn’t know until January 7 that we were not 
low. We had become very apprehensive about the matter, however, 
for two reasons. In detailing or in summarizing this chronology I 
have skipped two important meetings, and a telephone call and a tele- 
gram. I think perhaps to clarify I ought to touch upon each of those. 

Between November 14 and—that is 1956—and December 3, 1956, 





nothing transpired in this matter. We had been asked on Novem- 
ber 14, 1956, to return to Cincinnati and to confirm in writing the 
several engineering matters discussed on November 14, and also to 
consider the cost of adding certain engineering data to our price 
proposal. 

On December 3, 1956, Mr. Hickey and Lieutenant Schneiderman 
called our company and talked with our Chief Engineer. I was out 
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of the city at that time. They inquired as to where the written con- 
firmation of these understandings was. And it was explained that 
because of additional drawings that were necessary to prepare it had 
taken some time and that this letter of confirmation was going for- 
ward that day. 

The telephone advices of Mr. Hickey and Lieutenant Schneiderman 
on that occasion also were that as of December 10, 1956, there would 
be no consideration given to unsolicited revisions of price or technical 
proposals. And I would like to emphasize the word “unsolicited.” 

Mr. Mitier. What was that date again, please ? 

Mr. Courtney. December 10. 

Mr. Apatr. This was on December 3, 1956, that the telephone call 
came, and it stated as of December 10 there would be no further receipt 
of revisions of price or technical proposals. 

On December 4, the following day, I received a telegram confirming 
that telephone call. I think the committee has a copy of that wire. It 
states that after December 10, 1956, no revisions, unsolicited revisions, 
will be received. Again I emphasize the word “unsolicited.” We 
considered this rather carefully. 

Mr. Brooxs. Now, who did you say told you that your bid was 
not low ¢ 

Mr. Aparr. General Thurman, on January 7, 1957. 

Mr. Brooks. That was 2 days before the award ? 

Mr. Apatr. Well, if I am to believe the correspondence I received, 
it was the very same day of the award. Apparently the award was 
made between 4:15 p. m., on January 7 and 11 o’clock the same day. 

Because we were not notified that we were not low, we assumed that 
we were low. But we became apprehensive. And now after a long 
time, Mr. Brooks, I perhaps am getting to the answer of your question, 
which was why we were worried about this, 

Mr. Brooks. I was just wondering if it is the policy to tell people 
in advance that their bids are not low. 

Mr. Aparr. Well, I tried to explain that I was told that it was in 
the competitive range, in the negotiated type of procurement. This is 
inherent in the negotiation or the negotiated style of procurement. 

Because no facilities and capability survey was made of my com- 
pany in connection with this contract between the 4th of December 
1956, and the 27th of December 1956, I made a trip to Wilkins to dis- 
cuss the matter with the buyer, Mr. Hickey. 

At that time I was told very definitely that we would not be given, 
under any circumstances, any more information nor would we be 
given an opportunity to revise our bid. I was told, in fact, that we 
could not revise our bid. 

Mr. CunntncHam. What was that date? 

Mr. Apvatr. This was on December 27, 1956. And I was told by 
Mr. Hickey at that time that we could not revise our bid and we would 
not be told whether we were low nor not. 

There was nothing in the statement that refuted the possibility that 
we were low. But Mr. Hickey’s attitude was so obviously hostile and 
this was so complete a refutation, or might have been so complete 
a refutation of what he told me on the 14th of November, that I con- 
sidered it apprehensive and visited the office of Mr. Max Golden, 
Under Secretary for Air, in the Pentagon, on January 6, 1957. 
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I discussed the matter with Mr. Golden. Mr. Golden felt 
Mr. Courrney. Aren’t you mistaken on your date? January 6 

happened to be a Sunday. 

r. Aparr. Yes, that is right. It was January 3, 1957. I dis- 
cussed the matter with Mr. Golden. He thanked us for coming in to 
see him. He stated he thought that we were justified in discussing 
the matter with him. He suggested that he would look into the 
matter and tell me on the same day whether the situation would re- 
quire more attention, and suggested possibly a course of action on 
our part. 

Later on the same day, January 3, 1957, Mr. Golden told me by tele- 
phone that there was a considerable question about the facts in the 
matter, that it did appear to him that my company had been given 
an opportunity or opportunities to revise its bid, but he suggested that 
I call on General Thandaaal in Dayton, which I did do the following 





day. 

ensued Thurman’s position and that of Mr. Golden, as announced 
through General Thurman’s decision on the 7th of January 1957, 
was that the telephone call and telegram of December 3 and 4, 1956, 
did in fact constitute an invitation and opportunity to revise our bid. 

And I suggest to the committee that it was so much invitation or 
opportunity, because as you will read in the telegram, which confirms 
the telephone conversation, which states that after December 10 no 
unsolicited revisions will be received—I suggest to the committee 
that the advices given us on November 14; namely, that a high bidder 
in the competitive group would be notified that it was not low and 
given an opportunity to revise could scarcely be called an unsolicited 
kind of opportunity. 

That, I think, meets the simplest definition of solicitation, told that 
you are not low and given an opportunity to revise. 

To me, the telegram of December 4, 1956, was a very logical se- 
quence to the information given to my company on the 14th of No- 
vember 1956. 

As a matter of fact, the telegram we received on December 4, 1956, 
it seemed to me, could have emphasized and confirmed the assumption 
that we were as of that date low. 

I understand that this award has been made, although I have not 
been able to get from Wilkins Air Force Station any definitive state- 
ment to that effect. . 

In response to a direct inquiry, I was told that the contract had been 
manually approved by General Jones on, I believe, January 7, 1957. 

So it may be, as far as accomplishing anything in respect to this 
contract which I was interested in, and am interested in, very little 
can be done. 

My company spent approximately $20,000 in the preparation of its 
technical proposals and servicing this request for proposal. For that 
reason, if no other, I think that the company is entitled to identically 
and exactly the same considerations and treatment given other bid- 
ders, no more, no less. But I am not here to seek the recovery of 
$20,000. I am interested in the whole contract and in our future rela- 
tions in Government contracting. 

I think the committee might well inquire why this particular pro- 
curement was put on a negotiated basis. This is the third time this 
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particular air conditioner has been purchased. The first time was 
in 1955, the fall of 1955, a procurement that ran somewhere in the 
neighborhood of, oh, $1,500,000 to $2 million, I believe, and then in 
the early part of 1956 this procurement was made, or this air condi- 
tioner was procured on a restricted basis, in which only 2 companies 
were given the opportunity to bid. I complained very bitterly about 
that. 

Mr. Gavrx. Who did you complain to? 

Mr. Aparr. Complained to the Air Force and to Mr. Golden. 

And it was explained to me that this was so urgent a procurement 
that it could only be made in time to do the Air Force the kind of good 
it was intended to do if it was made of one of two companies who 
were currently in a development stage on that job. 

Mr. Mitirr. How big was that contract, do you know ? 

Mr. Anatr. I would say it was 2 million or in excess of 2 million. 
First, I talked with General Thurman about this 

Mr. Rrvers. May I interject there, Mr. Chairman? I want to ask 
a question. 

How large is your company, Mr. Adair? 

Mr. Apatr. My company in term of men, dollars, or plant, sir? 

Mr. Rivers. Whichever one answers the question. 

Mr. Apatr. Well, I guess perhaps all of those. 

Mr. Rivers. Yes, sir. 

Mr. Aparr. We employ approximately 150 people. Our plant——- 

Mr. Rivers. You’re small business ? 

Mr. Apatr. We are small business; yes, sir. 

Mr. Rivers. Are you qualified from a technical, financial, and every 
other standpoint, to produce this item ? 

Mr. Apatr. Yes, sir; we are. 

Mr. Rivers. Is that your business now ? 

Mr. Aparr. Yes, sir. 

Mr. Rivers. Air conditioning is your business? 

Mr. Aparr. Yes, sir. 

Mr. Rivers. Thank you. 

Mr. Apatr. We have done nothing but this since 1942. 

Mr. Brooxs. Where is your location ? 

Mr. Aparr. Cincinnati, Ohio, sir. 

Mr. Courtney. May I interject there, Mr. Adair? I understand 
you to say your technical qualifications to manufacture this article were 
approved on November 14. 

Mr. Apatr. Yes. 

Mr. Rrvers. I wanted to get that for the record, because I want to 
be sure that you have every qualification for the consideration in the 
event you should be chosen. 

Mr. Apatr. I think there is no question about that, sir. And we are 
currently producing over $3 million worth of materials for the Air 
Force on other contracts. 

Mr. Rivers. So there would be no trouble at all for you to produce 
this item ? 

Mr. Apatr. None whatsoever. Our technical proposal was ac- 
cepted. We have within the last 6 months moved into a new plant, in 
which we previously had, and we have been 








which we have something like 5 times the production space that we 
previously had, and we have been—— 
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Mr. Rivers. There would be no financial trouble on your company. 

Mr. Apvar. I think not, sir. 

Mr. Rivers. Or any burden on the Air Force if you were awarded 
a contract of this magnitude? 

Mr. Aparr. I think not, sir. It certainly has never been suggested 
to us in connection with this procurement that there was any such 
disability on our part. 

Mr. Hésertr. Have you ever defaulted a Government contract ? 

Mr. Aparr. Have we defaulted a Government contract? 

Mr. Hésert. Have you ever been in default of a Government con- 
tract? 

Mr. Apatr. We have never been in default of a Government con- 
tract. We had a Government contract terminated prior to a default 
date, sir. We have had 2 contracts terminated, 1 for the convenience 
of the Government, and 1 involving a refrigerator unit which used 
engines which this committee has had some familiarity with. 

Mr. Héperr. But you have never been in default? 

Mr. Apatr. I don’t think I can say no, we have never been in de- 
fault. We had this one contract—it was a quartermaster contract for 
a total of some thirty or forty thousand dollars, which was terminated 
prior to performance date and prior to the commencement of per- 
formance on the ground that it was anticipatory default, and this was 
the contract that involved those Onan engines that was a matter that 
was presented to this committee in 1954. 

Mr. Rivers. Ozone? 

Mr. Apatr. Onan engines. 

Mr. Hésert. How many contracts have you had with the Govern- 
ment, Mr. Adair? 

Mr. Aparr. I would suggest the total number would be around 60 in 
the last 8 years. 

Mr. Hésert. About 60. 

And only this one contract in the amount of some thirty thousand 
dollars was terminated in anticipation of default date? 

Mr. Apartr. That is right, sir. 

Mr. Héverr. Just that 1 out of 60? 

Mr. Anatr. That is right, sir. 

Mr. Hézerr. All other performances have been satisfactory ? 

Mr. Apatr. All other contracts have been fully performed except 
one that was terminated by the convenience of the Government. 

Mr. Hépsert. You have no control over that? 

Mr. Brooxs. Why did they anticipate you would default on that 
one ¢ 

Mr. Aparr. Well, that is a separate subject and I can’t say why 
they anticipated it. 

Mr. Brooks. Just briefly, what was the reason assigned you? 

Mr. Apatr. That we did not have materials on hand with which to 
perform the contract. ‘The committee will recall from its record that 
we had an extremely difficult time because of the patent claims in 
getting a quantity of Onan engines. 

This committee with the help of the Antitrust Division of the De- 
partment of Justice finally cut loose these engines. By the time they 
were delivered to us the Quartermaster Corps had concluded that this 
contract could not be performed within the time that was required. 
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Mr. Hézerr. In other words, the reason that they placed you in 
anticipated default was because of nondelivery of certain material 
which was beyond your control ? 

Mr. Apatr. That is right. This had nothing to do with facili- 
ties——-- 

Mr. Héserr. Nothing to do with your own performance. 

Mr. Rivers. This was beyond your control and had nothing to do 
with any contractual relationship you had heretofore or hereafter had 
with the Air Force; is that right ? 

Mr. Apatr. Absolutely had nothing to with the Air Force. 

Mr. Osmers. Mr. Chairman ? 

Mr. Hésert. Mr. Osmers? 

Mr. Osmers. I would like to ask you, Mr. Adair, in 1956 what pro- 
portion of your business was done with the Government? 

Mr. Apair. Approximately 95 percent, sir. 

Mr. Osmers. Has that been true ever since you have been organized ? 

Mr. Aparr. Not ever since we have been organized but since about 
1949. 

Mr. Osmers. You do almost entirely Government business? 

Mr. Aparr. We do entirely the kind of special purpose refrigeration 
work that we do—we are 100 percent special purpose refrigeration 
and it happens that Uncle Sam buys 95 percent of the total production 
of that kind of equipment, whoever makes it. 

Therefore, 95 percent of our business is that, because that is all our 
business, sir. 

Mr. Osmers. What are your annual sales, Mr. Adair? 

Mr. Apatr. Our annual sales in the past have averaged between 
one million and a quarter and a million and a half. This year it will 
run approximately 3 million. 

Mr. Osmers. In other words, if you had taken a $2 million contract 
it would have been approximately a year and three-quarters sales for 
your company; is that right, if you had been given this contract. 

Mr. Apatr. I think this contract actually runs about $3 million. 

Mr. Osmers. So it would have been about 2% years of sales? 

Mr. Aparr. Well, based upon previous sales. 

Mr. Osmers. Right. 

Mr. Apatr. I should say, however, Mr. Osmers, that in December of 
this year my company acquired a new facility and a new plant which 
gave us approximately five times the production facilities that we have 
heretofore had. 

Mr. Osmers. But in fairness to any bidding authority of the Gov- 
ernment, at the time you made this bid you did not have that facility; 
is that correct? 

Mr. Apair. At the time this bid was made, no. 

I would like to remind you, sir, though, that at no time during the 
negotiations in this matter was our inability to perform at issue or 
questioned in any way. 

Mr. Osmers. Yes. And I am not raising the question, either. I 
just thought that it may be used later against you, the size and ability 
of your company over a period of time to produce may be raised 
as a valid reason for not giving you a $3 million contract. I don’t 
know that it will be. 





STUDY OF ARMED SERVICES PROCUREMENT ACT 27 


Mr. He&sert. In these new facilities, Mr. Adair, as a small-business 
man did you have any financial connections with the Government ? 

Mr. Apartr. Yes, sir. 

Mr. Hésertr. To what extent ? 

Mr. Apatr. Yes, sir, I have; I hold a $200,000 loan from the Small 
Business Administration as of now. 

Mr. Hesertr. And that loan was advanced by the Small Business 
Administration to you to establish or expand your facilities to per- 
form Government contracts? 

Mr. Avatr. No, sir; not on that basis alone. 

As a matter of fact, I don’t think that the loan can in any way be 
attached to the facilities. We acquired the facilities as of the first of 
November. We received our SBA loan as of December 18, and it was 
a working capital loan. 

Mr. Hess. The Small Business Administration knew, however, Mr. 
Adair, that 95 percent of your business was Government contracts ? 

Mr. Aparr. Oh, yes, indeed. 

Mr. Héperr. And they did advance you the $200,000 loan ? 

Mr. Aparr. Yes, indeed. 

Mr. Brooks. I congratulate you for getting that help from Small 
Business. 

Mr. Harpy. Not many people do. 

Mr. Brooxs. That is so true. 

Mr. Aparr. I can say that on this occasion and in previous occasions 
we have had fine cooperation from the Small Business Administration. 
Having gotten from them in connection with the last large contract 
we had from the Air Force, the MA1 air conditioner, a certificate of 
competency after we had been through very much the same kind of 
problem we have here, and had been turned down by Wilkins for 
reasons that were never made entirely clear, we eventually, after seek- 
ing the intervention of this committee and the Small Business Admin- 
istration did get our contract and we did perform it, and we performed 
it well. 

But I want to say again, if I may go back to the previous procure- 
ments of this job, of this particular air conditioner, and why nego- 
tiated procurement at this time. I was told by Colonel Jeffries at 
Wilkins in the spring of 1956 that they could only procure this condi- 
tioner from 1 of 2 companies, because they have previously started 
development work on it, and that this was a very urgent procurement. 
I was not satisfied as to that. 

We knew what the condition of the development work by these other 
two companies was. And I believe that my company was capable of 
doing as good a job as any other. 

I went to Colonel Jeffries—— 

Mr. Hésert. I may say, Mr. Adair, this committee is thoroughly 
familiar with the situation in emergency bidding. There is one 
particular product where there was an emergency bid 4 years ago and 
it still hasn’t been completed, though it was an emergency case at that 
time. 

Mr. Apatr. Well, I went from Colonel Jeffries’ offices to General 
Thurman’s office on this matter. And when I presented the matter 
to General Thurman, he told me that he knew virtually nothing about 
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it, and would have to investigate, and yet, this was a $2 million pro- 
curement, and it was being excluded to two companies. 

Mr. Courtney. Being confined to two companies. 

Mr. Apatr. It was being confined to two companies. 

It was indicated to us 

Mr. Gavry. At that particular point, how many other companies 
were in the specific field that could have bid on the contract ? 

Mr. Anat. There are probably 50 companies that could bid upon 
it, but rarely do. I think perhaps because of this kind of situation. 

Mr. Courtney. I have a prepared statement here which has not 
been introduced, Mr. Gavin, which says there were 45 sources solicited 
for this last procurement. 

Mr. Apatr. It was indicated to us by the Air Force that if we did 
not carry our complaint further concerning the procurement in the 
spring of 1956, if we did not come to the committee it would be ap- 
preciated. 

Mr. Gavin. Who made that intimation? 

Mr. Apatr. I would rather not say, but if you insist I will. 

Mr. Harpy. I think we ought to know. 

Mr. CunnincHAM. What was that date? 

Mr. Apair. This was in the spring of 1956. I can’t give you the 
exact date here without referring to my files. 

Mr. Cunntnenam. Did that have to do with another bid? 

Mr. Anatr. This had to de with the second procurement of MA3 
air conditioners. 

Mr. Hésrerr. I would like for you to answer the question, though. 

Mr. Courtney. That is the one where the bidding you were told 
would be confined to two sources ¢ 

Mr. Hésert. Would be confined to two sources. 

Mr. Harpy. Have him answer the question. 

Mr. Hesert. Answer the question. 

Mr. Harpy. Mr. Gavin asked the question and I would like to have 
the answer to it. 

Mr. Gavin. It is up to the Chairman, if he wants to. 

Mr. Hesert. [ will ask that the witness answer it. He is in deep 
enough already. It doesn’t make any difference if a few more names 
are thrown in. 

Mr. Apair. After having been rejected by General Thurman in the 
matter, I discussed it with Mr. Golden and Mr. Golden suggested that 
it would be appreciated if he could drop the matter. 

Mr. Harpy. Did he elaborate any more on that. 

Mr. Aparr. No, sir; he did not. 

In fact, he elaborated in this way. He said, “I, of course, can’t 
request you to and I cannot direct you to, but it will be appreciated if 
you would, and we did, drop the matter at that time. 

Mr. Harpy. Did you get any better treatment because of having 
dropped it? 

Mr. Heperr. No. He is back here again. 

Mr. Harpy. I think when Mr. Golden is on the stand—I observe 
he is on the list of witnesses, Mr. Chairman,—he ought to be prepared 
very carefully to go into this particular matter, because that is the 
kind of thing the committee ought to have, with considerable dis- 
approval in any event. 
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Mr. Gotpen. I am here to testify, Mr. Hardy. 

Mr. Harpy. I will want to ask some questions about it when he gets 
on the stand. 

Mr. Avair. That was the second procurement of the MA3 air con- 
ditioners on a negotiated basis. By that time the total dollar value of 
MA3 procurements was up somewhere in the area of 4 million to 6 
million dollars—414 to 6 million. 

The instant procurement then is the third procurement of the MA3 
air conditioner on a negotiated basis. 

And this, I say in boxcar figures is around 3 million. 

{ don’t think that my company or I are certain in any positon to 
know when these procurements are on an urgent basis, but 1 can, I 
think, say what must be obvious to everybody ; that a negotiated pro- 
curement requires the very gr eatest integrity of at least two agencies 
in Government. One is the engineering facility which ev valuates a 
technical proposal and the other is of the procurement agency which 

negotiates the procurement. I think also that this requires the great- 
est kind of experience and aptitude. 

I think a person negotiating, no matter what the policy set by 
persons like Mr. Golden or General Thurman or others may be, how 
high-minded they may be in their negotiation—that is, if Jones the 
negotiator or in this case Hickey the negoti: itor is not a seasoned buyer, 
isn't well equipped, that a wink of an eye or the shadowing of a voice, 
almost any kind of action, or gesture, can assist a person who is being 
negotiated with. 

Whether there is an illegal conduct or not is not for me to say here 
as to this particular procurement. But I do suggest strongly to this 
committee that the obvious hostility of the buyer in this case, coupled 
with his youth and I believe his extreme inexperience—I suggest he 
was capable of, and yet was guilty of, actions which were prejudic ial 
to my company in this matter. 

Mr. Héserr. Specifically, which action, Mr. Adair? 

Mr. Aparr. In telling other bidders that they were not low and giv- 
ing them no opportunity to revise. At the meeting in Shelby on the 
27th of December 1956, the buyer Mr. Hickey told me, with some ani- 
mus, “Yes, we have told some other bidders that they were not low and 
we have received revised bids.” 

I said, “Have you told all bidders except me that they are not low?” 
and he said, “I can’t recall, I don’t remember.” 

Mr. Brooks. Didn’t they tell you you were not low bidder, too? 

Mr. Apatr. On the 7th of January 1957. 

Mr. Brooks. Do you condemn that? 

Mr. Apatr. Do I condemn—— 

Mr. Brooxs. That action in telling you that you were not low 
bidder ? 

Mr. Aparr. Certainly not, sir. I condemn the fact that I was not 
told at the time others were told or within the time they would receive 
bids or in the alternative that my revised bid on January 7 was not 
accepted. 


Mr. Brooks. Well, in your statement, you use the term—not Janu- 
ary Tas I recall? 


Tread it a moment ago. It is between two dates there. 
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Mr. Courtney. You mean between December 4 and December 10, 
Mr. Brooks? 

Mr. Brooxs. Yes. He doesn’t use a specific date there in his state- 
ment. He refers—I had it a moment ago. He refers to a period of 
time in which—it was between November 

Mr. Mitier. November 14. 

Mr. Courtney. November 14, 1956. 

Mr. Brooks. Yes, November 14, when he said he was not informed 
he was not low bidder. I don’t quite understand that. 

Mr. Aparr. On the 14th of November, Mr. Brooks, I was the low 
bidder. 

Mr. CunnincHam. How did you know that? 

Mr. Apatr. I have never been told I was. I state that I was. I 
believe that I was. 

Mr. Brooks. Well, that is what I wonder: if it is all right for you 
to get the information you are a low bidder or not a low bidder but 
it is wrong for the other ones. 

Mr. Aparr. I think you are confused, Mr. Brooks. At the meeting 
on November 14—and I think you were not here at that time—I stated 
that around the negotiating table I asked whether bidders in the 
competitive range in such a procurement received any intelligence as 
to their relative standing, and I was told, “Yes, the high bidders in 
the competitive range are told that they are not low and given an 
opportunity to revise.” 

I then said, “Supposing a company is low today today, on the 14th 
of November, but because you give information to other bidders and 
they become low, the company that is low today gets the same infor- 
mation and the same opportunity.” 

Because I was not on that date, the day I was invited to come to 
Wilkins to be told—TI was invited to come to Wilkins for negotiation. 

Because I was not then told I was not low 

Mr. Brooks. You think the whole system is wrong. 

Mr. Apartr. I assumed that I was low. 

Mr. Brooks. Not as to you individually, but the whole system of 
telling those who are high bidders within the competitive range that 
they are not low bidders—that system is wrong. 

Mr. Apatr. I have some questions about the system, but I am not 
here specifically to condemn it. 

T am here to condemn the application of the system to this procure- 
ment. 

Mr. Brooks. To you? 

Mr. Apatr. And the treatment accorded my company, yes, sir. 

Mr. Bates. Mr. Chairman. 

Mr. Hépert. Mr. Bates. 

Mr. Bates. How did you know, Mr. Adair, you were within the 
competitive range? 

Mr. Anparr. I asked that question. I asked them to define com- 
petitive range and I was told that it was bidders that were plus or 
minus 10 percent, within a 10 percent range. It might under some 
circumstances be 5 percent. I said, “Am I in the competitive range?” 
and I was told “Yes,” or I wouldn’t have been invited on the 14th of 
November to come to Shelby. 
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Mr. Bares. Have you been through—you have been through a pro- 
cedure like this before, I presume? 

Mr. Anair. I have never been through a negotiated procurement 
before. 

Mr. Foco. Of this type. 

Mr. Apair. Of this type. 

Mr. Bates. So you had never had the situation develop where you 
were in fact the low bidder but never asked to revise your bid. 

Mr. Apatr. Where I was a higher bidder and asked to revise. 

Mr. Bates. Where you were the low bidder? 

Mr. Apair. Yes. 

Mr. Bates. But denied the opportunity to revise your bid. 

Mr. Aparr. I had that opportunity before. 

Mr. Bares. You never had that experience? 

Mr. Apatr. Never had that experience. 

Mr. Bares. Do you know of anyone who did? 

Mr. Apair. Where they were low and still had the opportunity to 
revise ? 

Mr. Bates. And had no opportunity to revise. 

Mr. Apair. No, I have no knowledge of any similar situation. I 
believe in this situation there were high bidders who revised and 
became low as a result of it. 

Mr. Héserr. Mr. Gavin? 

Mr. Gavin. I wonder if you could tell us—you referred a minute 
ago to this urgency contract where only two were asked to participate 
or bid. What kind of a contract? How urgent was it? 

Did you ever determine whether it was urgent or do you think it was 
just an opportunity to exclude the rest of the bidders and put two 
in a preferred class and they used urgency as a basis? How urgent 
was it? 

Mr. Aparr. I don’t know how urgent it was. 

Mr. Gavin. Well, you are in that business. You ought to have 
some idea what the contract is about and whether or not it was urgent. 

Mr. Aparr. Well, I know it was for a quantity of 157 MA-3 air 
conditioners. I haven’t any idea of what kind of aircraft or where 
these air conditioners were employed. 

I was told at Wilkins that it was so urgent that my company not be 
given an opportunity to bid. But when I went to see the deputy 
director of production and procurement, Brigadier General Thurman, 
he said he didn’t know about the matter, but would look into it. 

Mr. Gavin. Did you ever get an answer from him? 

Mr. Aparr. Yes. The answer was that it was very urgent and that 
it would be appreciated if I would not carry my complaint further. 

Mr. Gavin. In your estimation do you think it was urgent? 

Mr. Apair. It is a little difficult for me to see how it could be so 
urgent that it would have to be restricted to two manufacturers and 
yet, the deputy director of production and procurement, or the deputy 
director of procurement at Air Materiel Command would know vir- 
tually nothing about it. 

Mr. Mitter. Would the gentleman yield? 

Mr. Gavin. Just a moment. I would suggest to you, Mr. General 
Counsel, that you pursue that matter about the urgency of that par- 
ticular contract. 
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Mr. Courrney. It is already under inquiry. 

Mr. Héeerr. We will. Mr. Cunningham. 

Mr. Cunnincuam. Mr. Chairman, I would like to go back to that 
negotiating meeting that you referred to in November. I understood 
that you made the statement that you asked at that meeting if you 
were not then the low bidder and later one who was bidding higher 
than you submitted another bid and became a bidder lower than you, 
whether you would be given another opportunity to bid ? 

You didn’t state the answer you received to that question? 

Mr. Aparr. I think I did, and it is in my statement, Mr. Cunning- 
ham. It was an unequivocal question. 

Mr. CunnrncHam. That you would be given that opportunity? 

Mr. Aparr. They didn’t say you, directing themselves to me. I had 
asked the question, by using a hypothetics al corporation—I had said, 
“Supposing the XYZ corpor ation is here at your table today on tie 
14th of November, and is low, but by reason of information given 
other bidders in the competitive group one of them becomes low”—— 

Mr. Cunntncuam. Now then the basis of your complaint resolves 
itself as I understand it to two points at this hearing. One was that 
you were never notified that you had become a high bidder, and the 

second one was that whether you were notified or not you were told 
later that you could not submit another bid, and you were told that 
on December 27; is that correct ? 

Mr. Apatr. I was told that on January 7. 

Mr. Cunnineuam. I have it here that you stated before it was De- 
cember 27. Which is it? 

Mr. Apair. There was a meeting on December 27 at which time I 
was told that I would be given no information as to whether I was low 
or high and in any event could not submit a revised bid. 

Mr. Cunnrncuam. Well, that is what I am getting at. 

Mr. Apatr. Yes. 

Mr. Cunnincuam. You were then told on December 27 that in any 
event you would not be given an opportunity to submit a revised bid? 

Mr. Apatr. Correct. 

Mr. Cunnineuam. Whether you knew you were low bidder or not? 

Mr. Apatr. That is correct, sir. 

Mr. CunnineHam. Now, I have one or two more questions, and then 
I am through, Mr. Chairman. On the final date in January, in a 
matter of about six hours, you were able to submit. figures for a lower 
bid when you found that the contract. was already let or about to be 
let, is that right? 

Mr. Apa. Yes, sir. 

Mr. Cunnrncuam. Then all this time vou knew what your lowest 
of all bids would be? 

Mr. Apatr. No, sir. 

Mr. Conntncuam. Well you knew what you would submit, because 
you were able to get your figures ready in six hours of time. 

Mr. Apam. That isright. But we did not know what our low dollar 
would be. And I would like to— 

Mr. CunntncHam. Now, during that time you must have known, 
in view of this fact that this was not an urgency contract—and as I 
understand it started in August and wasn’t completed until January. 
You must have suspicioned at least that someone else had come down 








STUDY OF ARMED SERVICES PROCUREMENT ACT 33 


below your bid, and you were able in the meantime to submit lower 
figures, and didn’t do it before you had been told that you could not 
do it, isn’t that correct ? 

Mr. Apair. No. Mr. Cunningham. That isn’t correct. I think 
there is some basis for your—— 

Mr. Cunnincuam. I want to give you an opportunity to straighten 
the record because I had reason to assume that from what you alre ady 
said. 

Mr. Aparr. Yes, sir. 

Because of the information given us on the 14th of November and 
because of the telegram which we received on December 4 we believed 
that we were low and that on the basis of that information we could 
rest on our bid, until we were told we were not low and given the oppor- 
tunity that they told us would be given to all other bidders. 

You have a hard time making money on Government contracts and 
you don’t lower your price if you don’t think you have to. I suppose 
this is garden variety thinking, actually, But we did not review our 
pricing until the evening of January 7, with a kind of particularity 
that would permit a lower bid. 

And I should like in this instance to tell you a little bit about why we 
lowered it, and how we lowered it in the amount that we did. 

On the 7th of January, 1957, when General Thurman called me and 
told me for the first time—he really didn’t say “you are not low.” 
What he said was “I have reviewed the situation, you got a bum steer 
at Wilkins, but we fear you had an opportunity to revise your bid, 
and we are not going to give you another,” and he said, “it wouldn’t be 
fair to the successful bidder upon whom we have already run a sur- 
vey.” So it was only through that implication—— 

Mr. Cunnincram. When in your opinion did you have that oppor- 
tunity to revise your bid, and did not do it. 

Mr. Aparr. As of 4:15 p. m. that day. 

Mr. Cunnincuam. Not prior to that time? 

Mr. Aparr. No, sir. 

Mr. CunntnGuam. Thank you, Mr. Chairman. 

Mr. Hess. Did you have it at 4:15 p. m., that day ? 

Mr. Aparr. No. General Thurman distinctly said he wouldn’t per- 
mit us to accept a bid, to revise our bid. 

Mr. Hess. Then you had no opportunity to revise your bid. 

Mr. Apatir. No, no official opportunity then. This was the first time 
I knew I was not low. 

Mr. CunnincuAm. In other words, you never had an opportunity 
to submit a revised bid. 

Mr. Apatr. The first time I knew I was not low. 

Mr. CunninGuAM. Isthis correct, that you never had an opportunity 
to submit a revised bid ? 

Mr. Aparr. That is my position, yes, sir. I think I should say that 

I understand that I might have gratuitously at any time before this 
cutoff date 





Mr. CunnincHuam. Let me put it another way. 

Did you ever have an opportunity to submit a revised bid upon any 
information furnished you by any purchasing agency or anyone you 
were dealing with? 

Mr. Avarr. No. 








34 STUDY OF ARMED SERVICES PROCUREMENT ACT 


Mr. Héserr. You were never asked to revise your bid ? 

Mr. Aparr. No. 

Mr. Hesert. Mr. Miller? 

Mr. Miter. Reverting to the coloquy that you and Mr. Gavin had 
a few minutes ago about the incident where the contract was termed 
emergency and only two people were allowed to bid and you were not 
one of them, was your shop at that time actually occupied by Govern- 
at work so you couldn’t have done the work if you had been awarded 
it ? 

Mr. Apatr. No,itwasnot. Ithink those things are all 

Mr. Mitter. In your opinion or in the opinion of perhaps the con- 
tracting officer ? 

Mr. Aparr. Well, in my opinion—and the contratcing officer ex- 
pressed no other opinion. I was told only that the reason for the 
exclusive nature of the bidding was the urgency of the program, not 
my ability to produce. 

Mr. Mitter. The implication is the emergancy of the program 
which resulted in only two people, you not being a big manufacturer, 
and you doing work exclusively for the Government ? 

Mr. Apat. Yes. 

Mr. Mitier. At that date was your shop fully occupied with Gov- 
ernment contracts ? 

Mr. Aparr. No, it was not fully occupied, nor had we exhausted 
our means of expansion. And I may say that along with Keco In- 
dustries, Carrier Corporation, Chrysler Corporation, General Motors 
and Frigidaire, were also excluded from the opportunity to bid. 

Mr. Mutter. That is all, Mr. Chairman. 

Mr. FisHer. Mr. Chairman ? 

Mr. Heésert. Mr. Fisher. 

Mr. Fisuer. I was a little confused about the two prior procure- 
ments to which you have referred, of this similar refrigeration unit as 
I understand you, both of which were classified as urgency procure- 
ments; is that correct ? 

Mr. Apatr. Well, I don’t know that the first one was classified as 
urgent. 

Mr. Fisner. Now, when was it and how many units were involved ? 

Mr. Apatr. The first one was in the late summer or early fall of 
1955. 

Mr. Fisuer. Were those precisely the same type of units as in- 
volved in this? 

Mr. Anatr. Yes, they all carried the designation of MA 3 air con- 
ditioner. There may have been in the interim some small revision of 
specification, but they are basically the same unit. They perform the 
same function and service the same equipment. 

Mr. Fisuer. So your bid was requested on a number of them at that 
time, and they were procured. 

Mr. Aparr. I believe the quantity was in the neighborhood of 150, 
but I do not have the file on the 1955 procurement. 

Mr. Fisuer. So the contract was granted and they were procured. 

Mr. Apart. Yes. 

Mr. Fisner. And then following that there was another. 

Mr. Aparr. Yes. 

Mr. Fisuer. And when was that, again ? 
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Mr. Anatr. That was in the early part of 1956, March and April of 
1956. 

Mr. Fisuer. And about how many were involved in that one? 

Mr. Apatr. 157 is my recollection. 

Mr. FisHer. And they were procured? 

Mr. Apair. They were procured. 

Mr. Gavin. That was the urgency contract? 

Mr. Apatr. That was the one from which we were exluded on an 
urgency basis. They were both negotiated. 

Mr. Fisuer. Then we come along to a third one, of precisely the 
same type of equipment as I understand it, the one we are talking 
about here today. 

Mr. Apatr. Yes. 

Mr. Fisuer. And that was last fall. 

Mr. Apatr. That was advertised for bid opening I think on the 20th 
of August. It was extended, the opening date, to sometime around 
the 20th of September. If the record is correct, the award was made 
sometime on 7th or 8th of this year. 

Mr. Fisuer. I see. So you were not permitted as I understand, to 
bid on those first two at all; is that correct? 

Mr. Aparr. No, that is not correct. The first bid was a negotiated 
procurement, but it was generally advertised and we had an oppor- 
tunity to bid on the first procurement. 

Mr. FisHer. I see. You just didn’t choose to bid ? 

Mr. Aparr. Well, we didn’t bid because we had just gone into pro- 
duction on a million-dollar contract for the Air Force. 

Mr. Fisuer. I see. 

Mr. Aparr. And we didn’t want to prejudice our ability to perform. 

Mr. Hésert. What was the amount of your first bid? We are talk- 
ing about this present contract. 

Mr. Courtney. The one we have under consideration. 

Mr. Héserr. In other words, we were talking about you being the 
low bidder, but you have never had any figures yet. 

Mr. Courtney. Can we have the unit price? 

Mr. Héserr. Unit and total—well, you get the total by just multi- 
plying the units. 

Mr. Courtney. 201 units. 

Mr. Aparr. The unit price was $12,362. 

The gross price was $2,484,762. Those were for units in a domestic 
pack. The unit price for an overseas pack was $12,780. 

Mr. Hésert. Now, what was your revised price in the telegram 
you sent on January 4? 

Mr. Aparr. It was $300 less per unit. 

Mr. Héperr. I mean spell it out. 

Mr. Courtney. Mr. Chairman, could I read the telegram into the 
record ? 

Mr. Hénzerr. Yes, read the telegram into the record. 

Mr. Courtney. It will speak for itself. This is a telegram dated 
January 7, 1957, to the Director of Production and Procurement, 
Shelby Air Force Depot, Wilkins Air Force Station, Shelby, Ohio. 


Re RFP33-602-56-3114: Herewith revised Keco bid as follows. Item 1—182 
units at $12,062. 
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May [ interrupt and ask that is the domestic pack, is it ? 

Mr. Apatr. Yes, 182. 

Mr. Courtney (reading) : 

Each. 18 units at 12,480 each. Item 1. 

Item 1. A. Accordingly all other items no change. Please acknowledge. 
(Signed) Kerco Inpustries, INc. 


That telegram was dispatched on the date it bears; is that right? 

Mr. Apatr. Yes. And that item 1. A. is spare parts, which is a 
percentage of the dollar value of item 1, which added to the unit prices 
brings the gross to approximately $3 million. 

Mr. Hépsert. Now, of course, technic ~ally you are not competent to 
answer the question which I will ask you now, but I think just for 
the record we should have it so we can follow it chronologically. I 
will ask you this to see if you know. What was the price let 2 

Mr. Apatr. I do not know. 

Mr. Héserr. You do not know. So you don’t know whether you 
were high or low? 

Mr. Aparr. No. 

Mr. Héeert. You don’t know whether this second bid was in reality 
a low bid? 

Mr. Aparir. I believe it was, but that is only a belief. 

Mr. Hérerr. You do not know? 

Mr. Apatr. No. 

Mr. Héeert. All right. 

Mr. Fisner. Mr. Chairman. 

Mr. Hépert. Mr. Fisher? 

Mr. Fisuer. As I understand it now—there have been a number 
of references to this telegram. At the moment you dispatched this 
telegram apparently the contract had already been let ? 

Mr. Apa. Yes, sir. 

Mr. Fisuer. In other words, this offer was made after the contract 
had actually already been let? 

Mr. Apatr. We didn’t know that at the time. 

Mr. Fisuer. I see. All right. 

Mr. Héeerr. You know it at this time, when General Thurman 
told you he was going to award the bid, that he had actually awarded 
the bid. 

Mr. Apatr. No, he said at the conclusion of his 4: 15 conversation— 
and I think I better say this all for the record if you give me another 
2 minutes. 

He said, “I want you 9 understand we are going ahead with the 
bid,” or with the award. I said, “Well, this isn’t a satisfactory answer. 
We didn’t expect you ie come to this decision. And this is the first 
time we have been told that we are not low. But we are going on with 
this if we can, General, and it might save some time to know whether 
a hundred dollars difference would make any—whether a hundred- 
dollar reduction would make any difference in your bidding, that is, 
ar any difference in the rel: ationship of the bidders.’ 

[ told him we had not as of that time yet explored—*T didn’t know 
whether we could reduce it that much or more, but would that make 
any difference” ? 

It would save maybe some time. He said, “I don’t know, but I will 
call you back and tell you.” I explained to him that I was leaving for 
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Dayton in 10 or 15 minutes and asked him to talk to one of our men, 
a Mr. Braun. And as I left for Dayton I told Mr. Braun to expect 
the call and also to begin reviewing our costs to see how much we 
could reduce our price, that I was going to try to reach General Thur- 
man in Dayton to get him to change his mind and let us submit a 
revised bid. 

I went to Dayton and from Dayton called Cincinnati and learned 
that General Thurman had called to say that $100 reduction wouldn’t 
have made any difference anyway. 

Mr. Braun at this point advised me that he had reviewed our costs 
and it appeared that we could reduce our price by $300 a unit. 

I returned to Cincinnati at 9:30 in the evening. I tried then to 
get General Thurman by telephone. This was the evening of January 
7. I unfortunately did not leave my office. I talked to a youthful 
voice, which could have been an orderly or a child. I was told Gen- 
eral Thurman was not home. I wanted to at this time tell him how 
much we could reduce our bid, and hoped he did not feel we had taken 
advantage of him in getting the information that $100 would not 
make any difference. 

Mind you, he told us before he gave us that information that we 
would have no opportunity to revise our bid. I returned to Cincinnati. 
[ worked until 11:30 on our costs with my production and engineer- 
ing people. And at 11:45 I think it was, or 11: 15—I am not sure of 
the exact time, but it is in here—I dispatched the revised bid to 
Wilkins. 

Mr. Osmenrs. Mr. Chairman. 

Mr. Heserr. Mr. Osmers? 

Mr. Osmers. I still haven’t got this chronology that Mr. Cunning- 
ham started to pursue before. 

On November 14 you were convinced vou were low bidder; is that 
right ? 

Mr. Apair. Yes, sir. 

Mr. Osmers. Or did you come to that conclusion later on? 

Mr. Aparr. No, 1 was convineed then. 

Mr. Osmers. All right, you were convinced on November 14 that you 
were the low bidder. And as I understand it, you were told at that 
time that higher bidders were going to be solicited to get lower bids; 
is that right, Mr. Adair? 

Mr. Apair. I don’t think the word “solicited” was used. But that 
liigher bidders in the competitive range would be notified. 

Mr. Osmers. Would be notified. So that you waited 2 full months, 
early, coming to January 7, the end of the business day, when you 
-at right still on this thing and did not offer any revised bid of your 
own in that entire period of time, until you were told that you could 
not enter one, and then you entered one; is that correct ? " 

Mr. Apatr. It was not the information that we were told we could 
not enter one that prompted us to do it. It was the information that 
we were not low that prompted us to do it. 

_ Mr. Osmers, But I thought you told the committee verbally and 
in writing—certainly verbally, a number of times—that on Novem- 
ber 14 you knew you were the low bid? 

Mr. Apatr. That is correct. . 











38 STUDY OF ARMED SERVICES PROCUREMENT ACT 


Mr. Osmers. But you waited 2 months hoping someone would 
tell you that; is that correct? 

Mr. Apatr. No, sir. 

(Chorus of “No.”) 

Mr. Aparr. I was told on the 14th that any bidders who were not low 
would be told that they were not low and given an opportunity to 
revise. 

Mr. Osmers. Right. So that you knew on November 14 that your 
bid was under attack—is that right—that it was going to be under 
attack ? 

Mr. Apartr. Yes, sir. 

Mr. Osmers. By every other bidder in the competitive range? 

Mr. Apatr. Yes, sir. 

Mr. Osmers. But you did nothing to bring yourself into a com- 
petitive range until after—— 

Mr. Aparr. I consider that I was low then. I was already as 
competitive as you could get at that point. 

Mr. Osmers. I see. 

Mr. CunniNcHAm. Would the gentleman yield there? 

Mr. Osmers. Surely. 

Mr. CunnincHam. Did you not, in answer to an inquiry of mine, 
state that on December 27 you were advised that you would not be 
given an opportunity to lower your bid? 

Mr. Aparr. At that point I had become sufficiently apprehensive 
about no activity that I went to Wilkins to inquire what the status 
of the procurement was. Mind you, sir, that 30, 60, 90 days between 
opening of bids and award is not at all unusual. Six months, 
eight months, nine months may not be unusual. 

fr. CunnrycHam. Now let me me follow that up. Then you 
were told that on December 27 you could not submit another bid, 
and I also understood you, in answer to my question, to state at that 
meeting on November 14 you were aaa that if the bids that 
were then higher than yours were later reduced to bids lower than 
yours, you would be notified and be given another opportunity ? 

Mr. Aparr. That is right. 

Mr. CunnincHAm. And you never were so notified ? 

Mr. Apatr. Correct. And on December 27, I considered that we 
had a reneging on that by the buyer who says, “We will give you 
no further notification and we will not give permission to revise.” 

However, there was nothing inconsistent with that in the fact 
that we might be low. 

Mr. CunnincHAM. Who was it told you on December 27 that you 
would not be given an opportunity to bid again ? 

Mr. Aparr. Mr. Hickey. 

Mr. Cunntnouam. It was the first time? 

Mr. Hess. Certainly it was the first time. 

Mr. Cunntnecuam. December 27 was the first time? 

Mr. Apatr. December 27 was the first time. Mr. Hickey, on Decem- 
ber 3, in a telephone call, said no unsolicited revisions will be accepted 
after December 10. 


Mr. Gavin. I have a question, Mr. Chairman. 
Mr. Hépert. Mr. Gavin. 
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Mr. Gavin. You say 69-90 days from the time that the contract 
bids were called for is normal. Do you think, in view of the fact you 
assumed that you were low bidder, you didn’t know, but you were 
apprehensive of the situation as it was developing, and you were of 
the opinion that you were the low bidder? 

Mr. Apatr. Yes. 

Mr. Gavin. Do you think, in the interim, the Department of the Air 
Force then negotiated with the higher bidder so they could bring their 
price down in line to direct a contract to such organizations that they 
wanted them directed to? 

Mr. Aparr. I am confident that they did negotiate with higher 
bidders and that the company that was selected for the award became 
low some time after November 14, 1956; yes, sir. 

Mr. Gavin. And there was no reason for taking such action because 
of the fact that your production performance has always been satis- 
factory with the Department of the Air Force and other branches of 
Government; is that right? 

Mr. Apatr. Well, I think it has been. 

Mr. CunnincHAm. Will the gentleman yield there? 

Mr. Gavin. I will yield. 

Mr. CunnrncHAM. Have you stated for the record the name of the 
individual at the November 14 meeting who told you, in answer to 
your inquiry, that if it was later discovered you were not the low bid- 
der, you would be notified and given an opportunity to revise your bid ? 
What officer told you that? 

Mr. Aparr. Yes, I have stated that. 

Mr. CunnrncHAmM. Who was that? 

Mr. Apatr. Two people, a Mr. John Hickey, buyer, and a Lieutenant 
Schneiderman. 

Mr. Cunntncuam. Thank you. 

Mr. Apatr. Now, Mr. Cunningham, I want to point out they did 
not say to me at—this meeting on November 14—‘We will notif 
Keco.” ‘They answered my question about the “XYZ” Company. { 
used a hypothetical question. 

Mr. CunninGHAM. I understood that. 

Mr. Hf&sert. Now to whom was this contract eventually awarded, 
Mr. Adair, do you know? 

Mr. Apatr. We have received no notice whatever about who it was 
awarded to. I have a letter from Mr. Golden saying it was awarded. 
And I have a letter from Wilkins saying that it had been manually 
approved. But none of them have said to whom it was awarded. 

Mr. Hénert. What is your understanding of “manually” now? 

Mr. Apatr. I have no understanding of it at all. 

Mr. Héeerr. Did you question what the individual meant by “man- 
ually awarded”? 

Mr. Anarr. No; I did not. By that time the matter was before the 
committee. 

Mr. Gavin. What do you think, Mr. General Counsel, “manually 
awarded” means? 

Mr. Courrney. I was going to ask that question, Mr. Gavin. 

Mr. Hésert. Proceed, Mr. Adair. 

Mr. Harpy. I have a question before we leave, but this is undoubt- 
edly not related to the point. 
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Mr. Haperr. Ali right, Mr. Adair. 

Mr. Courrney. One question, Mr. Adair. Were you through? 

Mr. Aparr. Yes, sir. 

Mr. Hepertr. Mr. Hardy. 

Mr. Harpy. I would like to return for a moment to the question that 
was raised earlier about the suggestion having been made that you not 
take the matter up with the committee. I understood that that'related 
to a procurement—not this particular procurement, but a previous 
one; 1s that correct 4 

Mr. Apair. Of the same item. 

Mr. Harpy. Of the same item. Now, can you tell us approximately 
when that was 

Mr. Aparr. Yes; that was in March or April of 1956. 

Mr. Harpy. And where did it occur? 

Mr. Aparr. Where did the procurement occur ? 

Mr. Harpy. No; where did the suggestion that you not come to the 
committee occur ? 

Mr. Apatr. That occurred in the office of Mr. Golden. Again, it was 
not a suggestion that we not do it. 

Mr. Harpy. Will you tell us just what it was? 

Mr. Apair. “I would appreciate it if you wouldn’t carry the matter 
further,” is as close as I can quote it verbatim. 

Mr. Harpy. Did it have specific reference to this committee ? 

Mr. Aparr. Not necessarily. 

Mr. Harpy. What do you “9 by “further”? Maybe we are not 
talking about the same thing. I don’t know that I understand just 
what was the substance of the conversation. 

Mr. Apatr. I think we are referring to the same thing because, as a 
matter of fact, we had already discussed the matter with Mr. Hess and 
L think the chairman did get a report on this particular air-conditioner 
procurement. 

Mr. Héserr. Mr. Hardy is pursuing the point that the reference 
would of necessity have to be to this committee, because he had already 
been to the committee to pursue it. 

Mr. Harpy. That is the thing I want to be sure of. I want to be 
sure I understand it. 

Mr. Heéserr. Yes, sir. 

Mr. Harpy. Then it is your testimony that Mr. Golden said “I 
would appreciate it if you did not pursue ‘the matter further”, having 
reference to your prev ious contact with the committee; is that correct ’ 

Mr. Apatr. There was no question in my mind about that, yes, sir. 

Mr. Harpy. Did you come back to the committee about that par- 
ticular procurement ? 

Mr. Aparr. Yes, I came back and asked—I came back and apolo- 
gized for having taken any time at all and suggested that we're satis- 
fied not to go further with the matter. 

Mr. Harpy. So then you tried to carry out this guarded suggestion 
that you not come back to the committee, if it was a guarded sugges- 
tion, or an appreciation, an expression of appreciation if you didn’t 
come back; is that ¢ ° rect ? 

Mr. Aparr. Yes. I did not consider that there was anything im- 
proper in the suggestion. | 

Mr. Harpy. I am not suggesting that there was anything imprope: 
in the suggestion. But I am trying to see what did transpire. 
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Mr. Apatr. I did come back and spoke to Mr. Hess about it. The 
matter did stop then, although I do believe that a report was made 
by the Air Force to the Chairman concerning the matter. 

Mr. Harpy. You came back and suggested that the committee not 
pursue it further? 

Mr. Anatr. That is correct, sir. 

Mr. Harpy. Did you ever have any subsequent suggestion by any- 
body in the Air Force that maybe you had gotten off the reservation 
by having come to the committee ? 

Mr. Apatr. Yes, sir. If I interpret what you mean by “getting off 
the reservation” right 

Mr. Harpy. Well, that is 

Mr. Apair. I had complained rather bitterly about this restrictive 
procurement in March-April 1956 at Wilkins, at AMC, and then 
preliminarily to the committee and then to Mr. Golden. 

At the meeting on November 14, at Wilkins, with Mr. Hickey, I 
made some reference to our performance of a particular Air Force 
contract not related to this air conditioner, and I stated I felt it had 
been very good and we were looking forward to continuing good per- 
formance with the Air Force and hope we would get this contract. 

He took rather strenuous exception to my statement that our per- 
formance of that contract had been good and he then went on to chide 
me for having objected to this restrictive procurement. It was not a 
very long statement. He simply said that my attitude had not been 
appreciated, that buyers had certain rights, too, and he concluded by 

saying “However, it appears to us, from the way you have gone about 
this job that your attitude has changed and we hope it has.” 

Mr. Harpy. Do I understand, then, that you considered Mr. 
Hickey’s position at the time of your discussion on November 14— 
is that right? 

(Mr. Adair nods.) 

Mr. Harpy. To be critical of you for having brought the previous 
matter to the attention of this committee ? 

Mr. Anam. I think there was no question about my feeling that way. 
T mean, there was no question about his attitude and that is the way 
I interpret it. 

Mr. Harpy. Can you recall specific language used by Mr. Hickey 
in this connection ? 

Mr. Avatr. Well, the thing that I remember most directly is his 
saying “We didn’t like your attitude because buyers, after all, have 
certain rights, too.” 

My initial complaint to Colonel Jeffries had been that I had re- 
quested copies of the bid specification and invitation to bid from Mr. 
Hickey, and he had refused to give them to me. So my initial com- 
plaint was directed to the buyer. 

Mr. Harpy. Do you have any other reason to believe that you were 
not given equal consideration in this particular contract that we are 
discussing here this morning because of your previously having come 
to this committee ? 

Mr. Apatr. Just a certain amount of natural speculation. I have 
never been thanked for coming to the committee. 

Mr. Harpy. That would hardly be expected ? 

Mr. Apatr. No. 
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Mr. Harpy. But there are punitive provisions in the statutes, if you 
recall, if any recriminations are practiced because a matter is brought 
to the Congress. Now that is exactly why I was pursuing this pees 
lar subject. If Mr. Golden or any of his supporters have refused to 
negotiate with you or to give every consideration that others got be- 
cause you came to this committee, they are in violation of the criminal 
statutes. Now that is the reason I brought this point up. And unless 
you can’t establish that, I think you better not testify on it. But if 
you have any basis on which to believe that such is the case, why, then 
I think the committee would be very interested in pursuing the matter 
and trying to find out who is guilty of violating that particular section. 

Mr. Aparr. I was reluctant, as you will recall, Mr. Hardy, to men- 
tion Mr. Golden’s name here. 

Mr. Harpy. I appreciate that. But Mr. Golden and the fact that 
he holds a high position, hasn’t anything to do with this, as far as I 
am concerned. He could be the President, and if he did that, why, he 
is guilty. 

Mr. Anarr. I have never noticed on Mr. Golden’s part any resent- 
ment of the fact that I came to this committee. Mr. Golden has been 
very pleasant and has received me on a number of occasions and I have 
felt was interested in being useful. I state that he said to me on that 
occasion that he would appreciate it if we didn’t go further with the 
matter. I can’t give you a specific example of recrimination. 

I think that my company enjoys the finest relations with the Air 
Force in Cincinnati. At least they are all right; that is, the Office 
of the Air Force in Cincinnati, who monitor our contracts and pro- 
vide quality control, inspection, and so forth. 

I have seen no indication of recrimination as such. 

Mr. Harpy. If you didn’t get this contract because of it, you would 
consider it to be recriminations, wouldn’t you? 

Mr. Aparr. I do point out that Mr. Hickey evidenced to me in his 
manner and his attitude on the 14th of November, and again on the 
27th of December, an attitude that seemed hostile to me, and he did 
chide me for having objected to the restrictive procurement in April— 
March-April 1956, and he did say “And buyers have certain rights, 
too.” 

I say that because of his youth, inexperience, and hostility, it would 
be possible for him to show some prejudice toward us in favor of other 
companies in the negotiating process. 

Mr. Harpy. Well, let me see if I can boil this down, then. It is 
your contention that you did not receive equal treatment with other 
bidders? 

Mr. Aparr. It certainly is. 

Mr. Harpy. It is your further contention that you didn’t receive 
the treatment that was promised you by Mr. Hickey? 

Mr. Anarr. That is right. 

Mr. Harpy. It is your further contention that Mr. Hickey’s attitude 
was hostile? 

Mr. Aparr. Yes. 

Mr. Harpy. And you just don’t know whether the net result is that 
it was recrimination or not; is that about the size of it ? 

Mr. Aparr. That is right; yes, sir. 

Mr. Héperr. I want to make a comment on that. Of course, it is 
perfectly obvious that people don’t put these things in writing. I 
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could just well imagine what happens to letters from Congressmen 
that go down to the ‘Department, of what is said in private, but when 
it comes back it is the nicest, sweetest letter you ever saw in your life, 
but you don’t get what you want. 

But in fairness—I don’t know whether this individual—and he 
will have an opportunity to explain—did exercise the prerogatives of 
human nature or not, but knowing what human nature is, certainly 
the impression that the witness got in his conversation w ould be valid. 

It is interesting, too, that in ‘this committee last year alone there 
were 123 complaints brought to this committee’s attention by indi- 
vidual Members of Congress. That is the only place the contractor 
has to go, is to his Congressman. And then he comes here. 

Mr. Harpy. Mr. Chairman, may I make another observation about 
that? 

Mr. Heserr. Yes. 

Mr. Harpy. There isn’t a doubt in my mind that there are a great 
many cases where recriminations are practiced because people do 
bring their complaints to Congress, and it is entirely possible that it 
happened in this case. W hether this committee will be able to prove 
it or not is another matter. 

Mr. Heserr. All right. 

Mr. Harpy. | think we ought to serve notice now on every person 
in the Defense Department that we will make every effort to find out, 
and if Mr. Golden is responsible or anybody else supporting Mr. 
Golden, then they ought to be certified to the Department of Justice 
for prosecution. 

Mr. Heserr. I think it is a very valid observation, Mr. Hardy. 

Mr. Gavin. Mr. Chairman. 

Mr. Hepnerr. Mr. Gavin. 

Mr. Gavin. I wonder if the gentleman would express his opinions 

about this technique of negotiating these contracts? I can’t under- 
stand under our system of operation, if 20 qualified bidders submit 
bids and they are in a position to handle a contract if it is awarded 
to them, why any negotiation should take place, and why the low 
bidder doesn’t get the job. If he can’t perform the job, then the con- 
tract will be canceled. 

But you come to the Small Business Administration and you borrow 
$200,000 for the conduct and operation of your business. You spend 
$20,000 of that in the preparation of a detailed bid to submit on this 
job. That is not small money, that small business. That is a lot of 
money. 

How do you feel about this system that they have, this negotiation 
business# What is your opinion of it? Do you think it is a correct 
method of handling these contracts for procurement? What is your 
ideas? You are Mr. Av erage Businessman down there, and you are 
telling us what you think about this whole technique. 

Mr. Apair. Sir, I think that the feeling of companies who are will- 
ing to bid for Government business at all—and that number I think is 
vetting smaller all the time—is that the open bid, the general open bid 
form is by far the best, because you know where you stand, 

You still have, or the Government still has the right, under that 
type of procurement, to reject unqualified bidders, even though they 
may be low. But at least the bidders know where they stand. 
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I haven’t been able to get, or at least I haven’t been given—and I 
have requested once—the dollar value of the successful bidder on this 
contract, or the unit price. And when an award is made on a nego- 
tiated procurement, the procuring ne publishes the name of 
the successful bidder and the price, normally. They will not give 
you any of the other prices that other bidders have made. Sometimes 
that is useful information. It is all available in the open style of 
bidding. If you and I bid along with 20 other people on open bidding 
our names are in all of the bidder services and all other publications 
and the exact amounts given. 

Mr. Gavin. In this particular instance they can negotiate with 
anybody they want for that contract. You haven’t a chance under 
that system. And eventually the Procurement Branch of the Air 
Force are not going to get anybody to bid on these contracts. They 
will eliminate them. Because you can’t continue and find yourself 
spending $20,000 as a low bidder, and then when you are the low 
bidder you don’t get the job. 

You have a few more jobs like that and you won’t be in business. 
Nor will they have anybody bidding on the contracts. 

I am glad to hear what you think 

Mr. Hess. Will the gentleman yield ? 

Mr. Gavin. I yield. 

Mr. Hess. Let me say: I understand there are better than 90 
percent of the Air Force contracts that are this type of contract, 
negotiated. 

Mr. Brooks. Would the gentleman yield further? 

Mr. Hess. Yes. 

Mr. Brooks. I think the gentleman puts his finger on a very valid 
weakness in the law. I think we ought to study further the question of 
reforming that renegotiation statute. Because here, for instance, a 
very fine businessman, small-business man, comes in and submits be- 
forehand a bid, we will say, above what he thinks is a valid bid. He 
does that. Why? Because of the system. 

The others submit bids higher than they know are valid bids. They 
expect to be renegotiated down to a valid bid. 

Well, the whole system is wrong, because they pick out the one they 
want and renegotiate down to a valid bid. We assume it is. 

Now, generally speaking—I want to ask you a question—you have, 
though, gotten pretty good treatment in the past, haven’t you, in your 
60 bids. 

Mr. Apatr. I say, in my number of 60, I have contracts that will 
range anywhere from $5,000 up to $114 million. 

Mr. Brooks. Have they all been negotiated bids? 

Mr. Apatr. No; there have been some that have been negotiated and 
there have been some that have been straight invitations for bid. I 
think—— 

Mr. Brooks. You were canceled out on only one. What percentage 
of the bids that you have put in have been acceptable to the Govern- 
ment—not the Air Force alone, but the Government ? 

Mr. Apatr. What percentage of the bids? I imagine that during 
the course of a year we may make 5 or 10 bids involving technical pro- 
posals which are not accepted, and 1, 2, or 3 that are. It is awfully 
hard to give you exact figures, Mr. Brooks. 
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Mr. Brooxs. You would think about 3 out of 8 are acceptable to 
the Government and the balance are not acceptable? 

Mr. Apatr. Well, we know our capacity and we try to take on the 
work we can handle. We pass up many opportunities to bid. 

Mr. Brooks. Sure. 

Mr. Apair. But 1 would say that probably 1 in 3 that we go after 
we get. : . 

Mr. Brooks. The reason they are assigning for not making this an 
open competitive bid is that it was an emergency bid. 

Mr. Hess. Not this one. 

Mr. Héserr. Not this one. 

Mr. Gavin. No. 2 contract. 

Mr. Brooks. It was impractical; is that it? 

Mr. Héserr. Yes. 

Mr. Brooxs. Why was it impracticable and why couldn’t it have 
been advertised as an open competitive bid ? 

Mr. Apatr. I know of no reason why it was impracticable. And to 
answer Mr. Gavin's question, I think all of us would prefer the open 
style of bidding. 

Mr. Brooxs. You would feel more free, then, to submit a valid bid 
to start with, knowing it was either going to be accepted or rejected, 
and there would be no comeback; isn’t that true? 

(Mr. Adair nods.) 

Mr. Héserr. In that connection, Mr. Brooks, the very reason we 
are here today is because we are exploring this. The reason we are 
here is to find it out. This committee is to report back to the full 
committee. 

Mr. Brooks. The committee is going about it in the right way, to 
see whether or not we should change the law. 

Mr. Hésertr. And you will recall that last year this committee did— 
not this committee, but the full committee did report out a bill con- 
demning the negotiated system and tried to tighten it up, and the 
House overwhelmingly supported us. And that bill died in the 
Senate. 

Mr. Brooxs. When we put through the bill originally, I thought 
we were going too far and said so. I still think so. We ought to 
tighten it up. 

Mr. Héserr. Mr. Hess. 

Mr. Hess. Mr. Adair, would you say that the reason for the reduc- 
tion in the number of firms bidding on Government contracts is caused 
by reason of the fact that they have so many negotiated contracts? 

Mr. Apair. | think that is a contributing factor, yes, sir. 

Mr. Gavin. When was this law put on the books? During the war, 
or was it an emergency piece of legislation that has been continued, 
or has it been refined any since it was put on the books? 

Mr. Courtney. No; it has been suspended, Mr. Gavin. 

Mr. Héserr. It was suspended under the Emergency Act. 

Mr. Courrnry. Under the Emergency Act. However, on January 
1, 1956—the act was suspended in fact for 5 years; 6 years, actually, 
from December 1950—that is, December 16, on the date of the Korean 
national emergency, the Presidential powers were invoked to suspend 
the act, and after the hearings that were held, or preliminary, I should 
say, to the hearings that were held before the full committee last year, 
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the Defense Department, in November of 1955, revised the regulations 
to provide that all procurements, excepting 4, should be procured un- 
der the terms of the act. 

That became effective January 1, 1956. So presumably we are 
living under both regulations and act which are identical. 

Mr. Munier. Mr. Chairman. 

Mr. He&pserr. Mr. Miller. 

Mr. Minier. As a result of some hearings that we had before the 
full committee, weren’t there some assurances given to the committee 
that th Defense Department, as far as it could, will get away from 
this negotiated bidding ? 

Mr. Héserr. That was it. That is the bone of contention here, “as 
far as possible”, and then the “as far as possible” resolves itself into 
what one considers “as far as possible.” Like the classic ruling of the 
Judge Advocate General, as you will recall, in the Draft Act, or the 
Reserve Act, in which the Congress said “They shall be a reserve force,” 
but the then Judge Advocate General of the Army interpreted that 
shall “was only mandatory if convenient to the Army.” It is the 
same thing. 

Mr. Gavin. It would be interesting, Mr. Chairman, if we take in 
this particular instance all the bids that were submitted. And here 
is a gentleman that has a low bid. And see actually what the differ- 
ential in money is. 

Mr. Héserr. We intend to do that. 

Mr. Gavin. It would be interesting to know. 

Mr. Hess. Unless they come up and say it is top secret. 

Mr. Héserr. That is right, they will have that, too. Mr. Adair, 
do I understand now that your testimony was that you did request 
the dollar value or unit value of the successful bidder and it was 
refused you? 

Mr. Aparr. No. I said—I think that was an implication from what 
I said, and it is wrong, and I am glad to have an opportunity to 
correct it. 

I wrote and inquired whether an award had been made. I was in- 
formed then by a reply 2 or 3 days later that an award had been 
manually approved. I called the Small Business Administration 
representative at Wilkins and asked him whether an award had been 
made. He said, “Yes” and “Just a minute.” He made an inquiry 
and came back and said, “I understand you have been sent the name of 
the bidder, with the dollar amount of the award.” 

I told him I hadn’t received it yet. Two or three days later I got 
a letter from the Small Business representative saying that I would 
have to specifically request information concerning the award. I 
have done nothing about that in the meantime because the matter was 
in the committee’s hands by that time. 

However, I had requested the information as the SBA said I should 
have, and my answer was a manual approval of the award. 

Mr. Héperr. Who told you it was manually approved ¢ 

Mr. Apatr. That letter was signed, I think, by Colonel Jeffries, or 
by Mr. Hickey. 

Mr. Héserr. Colonel Jeffries then will be able to enlighten the 
Committee of what he means by “manually”. 

Mr. Harpy. Maybe we will have to get the individual who wrote 
the letter. 
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Mr. Heéserr. Let’s get this in the record. 

Allright, do you have the letter, Mr. Adair? 

Mr. Avai. I haven't found it yet. 

Mr. Courrnry. I have a telegram here. Would that be the one? 

Mr. Apartr. Does that say “manual award ?” 

Mr. Courrney. I have a telegram here which is not too legible. 
Do you have it ? 

Mr. Apatr. Yes. Thisis more legible. 

[t was a wire instead of a letter [hands to Courtney }. 

Mr. Courrnry. The wire is directed to Keco Industries, attention 
Robert G. Adair, Cincinnati. The symbol is MCPPS-1-18-E, re 
Wilkins R. F. P. 33-602-56-3114 : 

Notice of award manually approved by General Jones on 8 January 1957. 
Commander A. M. C. 

Then there is an ink note here, “830A January 26.” I don’t know 
what that means. 

Mr. Aparr. Yes. That would not be Colonel Jeffries. ‘This was 
sent to Air Materiel Command. 

My wire was addressed to the Director either of Production and 
Procurement, Air Materiel Command, Wright Patterson Air Force 
Base. I guess that would be General Jones. 

Mr. Courrney. I have just one question, if I may. 

Mr. Héserr. Mr. Courtney. 

Mr. Courrnry. One single question, Mr. Adair. Did I understand 
from your testimony that w vhat aroused your suspicion and caused you 
to make the inquiry which you state you did on December 27, 1956, was 
that in the interval things did not happen which you would expect to 
happen if you were to be awarded a contract, as, for example, a pre- 
award survey or visits from the Materiel Command; is that correct? 

Mr. Apvatr. That is correct, yes. 

Mr. Covrrney. The long interval of silence then aroused your 
suspicion and prompted you on the 27th of December to make the in- 
quiry which you described ? 

Mr. Aparr. Even in that connection, however, Mr. Courtney, we 
were lulled into some security because there were 2 plant facility sur- 
veys made of our facilities in the 60 days just before December 27 by 
the Cincinnati Air Force on contracts that we were awarded. 

I know that it would take a lot of rationalizing, but since the same 
people would do it, I had a feeling even then that there might be no 
reason for them to come out and make a further survey because the 
same people had been in our plant twice within a period of 2 months. 
It was mostly Mr. Hickey’s attitude on the 27th of January that 
put—— 

Mr. Courtrnry. On the 27th of December ? 

Mr. Apatr. On the 27th of December that put me on guard and 
notice. 

Mr. Covurrney. Well, then, you did have inspectors in your plant 
who would be the ones you would know would be assigned to make a 
preaward survey in the 60-day interval ; is that correct i 

Mr. Apair. They were there, yes, sir, in connection with contracts 
that we did get. 

Mr. Courtney. On which you were working? 
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Mr. Apatr. Yes. Well, contracts that were awarded to us during 
that period of time. 

Mr. Courtney. Then I understand you to now state, and your 
testimony is that it was Mr. Hickey’s attitude which prompted you to 
question your position as a bidder? 

Mr. Apatr. That sent us on to Mr. Golden, yes, sir. 

Mr. Hésert. Any further questions, members of the committee? 

Mr. Hess. Yes, one question. 

Mr. Heésert. Mr. Hess. 

Mr. Hess. Mr. Adair, are you manufacturing this MA-3 air condi- 
tioner for anybody at the present time ? 

Mr. Apatr. No, we are not. 

Mr. Hess, You are not. Are you manufacturing an air conditioner 
for private industry ? 

Mr. Anam. Yes. We are currently producing the MA~-1 air con- 
ditioner for commercial airlines. That is the old MA-1 air condi- 
tioner that we designed and produced about 200 of for the B-52. We 
are currently produci ing the MA-8 air conditioner, which goes with 
the F-102 aircraft. We are currently producting the M A-7 air con- 
ditioner—— 

Mr. Hess. Who are those being produced for? The Air Force? 

Mr. Aparr. We are producing the MA-8 for the Air Force on a 
subcontract with Convair Division of General Dynamics. We are 
producing the MA-7 for McDonnell for the Air Force. And we are 
producing the MA~1 for Gadsden Air Force Depot on a direct prime 
contract. 

Mr. Heserr. If there are no further questions of Mr. Adair—thank 
you very much, Mr. Adair for appearing this morning. I want to ex- 
press the appreciation of the committee again to you for having the 
fortitude to come up and tell us this story. I think it would be very 
healthy if we could get more individuals with that same fortitude to 
come here. 

This committee certainly can’t ferret out every abuse which we know 
does exist. Of course, we are not prejudging the case. The Air Force 
will have its opportunity to present itself, and I am sure they will take 
every advantage to explain their position in this case, 

I am informed that the full committee does not meet tomorrow 
morning. So this committee will stand adjourned until 10 o’clock to- 
morrow morning. 

Mr. Apam. Thank you, sir. 

(Whereupon, at 12:02 p. m., the subcommittee adjourned, to recon- 
vene Monday, February 26, 1957, at 10 a. m.) 
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House or REPRESENTATIVES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
CoMMITTEE ON ARMED SERVICES, 
Washington, D.C. 


The subcommittee met at 10 0 ’clock, a. m., the Honorable F. Edward 
Hébert, chairman of the subcommittee, presiding, with the following 
members present: Mr. Hess, Mr. Gavin, Mr. Rivers, Mr. Cunningham, 
Mr. Bates, Mr. Hardy, Mr. Osmers and Mr. Miller. 

Mr. Héserr. I have an announcement to make. We originally 
scheduled the hearing at 10 o’clock but on the orders of the chairman, 
Mr. Vinson, because of a conflict in another committee meeting we 
will have to start this meeting at 10:30. So you can be at ease, 
Anybody who wants to leave can and then come back. It is up to you. 
But we can’t meet until 10: 30 at the direction of the chairman. 

( Recess. ) 

Mr. Héserr. The committee will come to order. 

The first witness this morning will be Mr. Max Golden. 

Mr. Courrney. Mr. Chairman, Mr. Golden has a prepared state- 
ment, but before that, he will, for the record and the information of 
all concerned, give a short personal statement with reference to his 
duties. 

Secretary GotpeN. I am Max Golden, Deputy for Procurement and 
Production, Office Secretary of the Air Force. Ihave held this deputy 
position since 1952. 

For 10 years prior to that I had also been engaged in the Govern- 
ment procurement business, first in Army Ordnance during the war 
and subsequent to that with the newly created Department of the Air 
Force in 1948. 

Prior to World War I, I practiced law in the State of New Jersey. 
I have been in this procurement business, then, about 15 years and 
Government is my career. 

Mr. Courrnry. What is the relationship of your office to Air Ma- 
teriel Command and the Shelby Air Force Base, as far as procure- 
ment ¢ 

Secretary GotpeN. The normal relationship of a Secretary’s office 
whose responsibilities and duties are unlimited. I am responsible for 
policy, generation of policy, policy review, and in connection with 
particular matters of this kind it befalls my lot, about 20 percent 
of my time, to review for the Secretary any of the tough problems 


that trickle up to the Secretary’s office. Somebody at that level 
49 











a0 STUDY OF ARMED SERVICES PROCUREMENT ACT 


has to get into it. This is my job, and as I say, I spend about 20 
percent of my time in reviewing problems referred to us by commit- 
tees, by individual Congressmen, by the General Accounting Office, or 
anybody else including contractors direct that have a complaint that 
they would like to air. 

Mr. Courtney. Well, the question would be, Where would the 
decision rest on a contract matter, with you or with Air Materiel 
Command ? 

Secretary Gotpen. The decision pursuant to delegated authority 
would rest with the Air Materiel Command. 

Mr. Courtney. In other words, your office does not substitute for 
the decision-making power in Air Materiel Command ? 

Secretary GoLpEN. Yes. 

Mr. Courrney. But counsels and reviews; is that correct ? 

Secretary GotpEN. Does not counsel and review each particular 
contract. 

Mr. Courtney. No. 

Secretary GotpeN. But only upon inquiry being made or when we 
decide we want to look at something. 

Mr. Rivers. May I inquire there, Mr. Chairman? Therefore, you 
are in addition to being charged with procurement from the policy 
standpoint, are a trouble-shooter for the Secretary on all matters or 
contractual matters. 

Secretary GoLpEN. On all procurement, and supply matters. 

Mr. Rivers. Are you a trouble-shooter on all procurement and sup- 
ply matters? 

Secretary Gotpen. Yes. 

Mr. Rivers. Then you also resolve a question on that same subject 
which couldn’t be resolved in the field, that is the materiel command ¢ 

Secretary GotpeN. Yes, sir; several times a day. 

Mr. Rivers. And whenever they have something there that they 
can’t get their heads together on, you, for the Secretary, make them 
come to a decision ? 

Secretary GotpEeNn. I do, sir. 

Mr. Heperr. I want to clear that up. 

I understood you to say that the policy rested with the Air Materiel 
Command 

Mr. Rivers. Delegated authority. 

Mr. Hésrrr. Delegated authority to the Air Materiel Command. 

In your position could you overrule the decision of Air Materiel] 
Command? That is in response to what Mr. Rivers was asking you! 

Secretary GoLpEN. Yes. Prior to a contract being awarded, for 
example, if we saw something that was wrong or irregular in a pro- 
curement, our procedure is to discuss with them, to get together on 
what the right thing to do is, and if we felt that they were taking the 
wrong course of action to direct otherwise. 

Mr. Héserr. Then you are the final word, over the Air Materiel 
Command? 

Secretary Gotpen,. Yes, sir. 

Mr. Rivers. A disputed matter. 

Mr. Hésert. Naturally, I mean in ‘a disputed matter, any dispute 
that arises and is brought to your attention. 

Secretary Gotpen. I have the authority. 
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Mr. Hinerr. You have the authority and it is vested in you, then, 
to make the final decision. 

Secretary Gotpen. Yes, sir. 

Mr. Hénerr. The final decision over the Air Materiel Command. 
Of course, the Secretary could overrule you, but I am talking about 
policy. 

Mr. Osmers. Mr. Chairman, I don’t believe Mr. Golden’s statement 
alludes to it. I wonder if he would tell the Committee, Mr. Chairman, 
how you first got the Keco Industries matter 

Mr. Hérnertr. May I interrupt you there, Mr. Osmers? 

We will get to that in the orderly procedure. 

Mr. Osmers. All right. 

Secretary Gotpen. It is in my statement. 

Mr. Hérerr. It is in now. 

Mr. Osmers. I don’t see it in the first few pages. 

Mr. Hésertr. Mr. Golden, I think you were present all day yester- 
day at the hearing? 

Secretary GotpeN. Yes, sir. 

Mr. Héserr. And you heard all the testimony given by the witness 
at that time? 

Secretary Gotpen. Yes, sir. 

Mr. Hézerr. And it is in particular response to that at this moment 
we are interested in. You were originally scheduled as a witness, as 
you know, to discuss policy and these preliminary decisions ? 

Secretary Gorpen. Yes, sir. 

Mr. Héperr. However, you have a prepared statement, I under- 
stand, in which you do review yesterday’s statement; is that correct? 

Secretary Gotpen. Yes, sir. 

Mr. Héserr. I would ask that you proceed, and I would ask the co- 
operation of the members of the committee not to interrupt you until 
you have finished your complete statement, which will cover the re- 
buttal of yesterday’s testimony, as I understand it. 

Secretary Gotpen. That is exactly right, sir. 

Mr. Hesnerr. All right, proceed. 

Secretary Gotprn. Mr. Chairman and gentlemen, at yesterday’s 
hearing the witness for Keco Industries, Inc., made serious charges 
against Air Force personnel which must be answered immediately. 
These charges, involving a procurement made in the spring of 1956, 
reflect on the integrity of Air Force personnel and on the Air Force 
procurement system. 

The most serious charge was leveled at me personally, and implied 
that I had asked Mr. Adair of Keco not to pursue an inquiry regard- 
ing a procurement of MA-3 air conditioners to your committee. I 
would like to categorically deny this implication. Upon reading the 
transcript, after preparing this statement, I noted that Mr. Adair 
said he-did not consider the suggestion I am supposed to have made to 
be improper. We do. 

Mr. Gavin. Wait a minute, now. 

Mr. Héserr. Wait a minute. Let him finish. 

Mr. Gavin. Well, is this the statement he is reading? 

Mr. Héeerr. Yes. 

Mr. Courtney. He is interpolating at the moment. 

Mr. Hesert. Let him go on. 
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Secretary Gotpen. I agree with Congressman Hardy that it makes 
no difference w Ses such a charge is made against a buyer er at the 
lowest echelon of the Air Force or against a member of the Secretar v's 
staff. Any such action, if proved, “should result in severe penalties, 
whatever the echelon. I would, therefore, like to give you my best 

recollection of what happened. 

As best I recall, Mr. Adair called or visited my office during April 
or May of 1956 to state that he was concerned with a pending procure- 
ment of MA-3 air conditioners at Shelby Air Force Depot upon which 
proposals had been solicited from only three companies. Keco was 
not one of these three. 

Mr. Adair indicated that he had had a very detailed discussion of 
this matter at Shelby Air Force Depot, and at the Air Materiel 
Command. 

He indicated that the reason advanced by the Air Force for the 
particular method of procurement was the urgency of the require- 
ments for the air conditioners involved. He said he had no basis for 
questioning the urgency factor, but he would feel more comfortable if 
I would look into the matter and confirm the information he had been 
given. 

I told him that I would be glad to do so and immediately called 
General Thurman at the Air Materiel Command. General Thurman 
advised me that he had discussed this matter with Mr. Adair at an 
earlier date. He stated that in the course of his review of Mr. Adair’s 
inquiry he had discovered that several other questions existed with 
respect to the type of equipment involved. 

As a result it had been determined by responsible officials of the Air 
Materiel Command and the Air Research and Development Command 
that a thorough review of the critical areas in the ground support 
picture should be made. Accordingly, there had been a, meeting at 
the Air Materiel Command on Apri 19, 1956, which was attended 
by the commanders of the Air Materiel Command, Wright Air 
Development Center, and Shelby Air Force Depot, and their top 
level staff personnel. 

At this meeting various questions had been raised including the 
inquiry by Mr. Adair since it involved the urgency factor. Mr. 
Adair’s questions had been thoroughly explored by those present 
and a conclusion had been reached that the procurement initiated by 
Shelby should be pursued with only the three contractors involved in 
view of the urgency. 

Based on my review, I discussed this matter again with Mr. Adair, 
and told him that I was satisfied as to the urgency factor. I told him 
that in my judgment the decision which had been reached at the Air 
Materiel Command was a proper one. 

He told me that he felt much better about it having heard it from 
me, and seemed completely satisfied. This conversation apparently 
is the basis for the allegations made yesterday. 

I would like to add that at no time during the discussion was there 
brought into question whether Mr. Adair did or did not intend to 
bring this matter to the committee for an investigation. Mr. Clyde 
Bothmer of my office heard this discussion and confirms my recol- 
lection. 
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I would like to add something here, Mr. Chairman. 

This morning, after this statement was prepared, I received a visit 
from a Colonel Carter from General Kelly’s office, of legislative and 
liaison, who reminded me that he had Sao at this meeting with 
Mr. Adair, and told me, after reading this statement, that he concurred 
in what I report in this paper. 

It may be pertinent at this point to indicate a possible reason why 
Mr. Adair came to see me on this matter. He had previously brought 
a problem to my attention. As a result of this earlier visit he had 
indicated satisfaction with the action taken and with my objectivity. 

Reflections were also made on Mr. Hickey who is a contracting officer 
at Shelby Air Force Depot and who had the responsibility for the 
procurement now in question. Mr. Hickey is 29 years of age and 
has been an Air Force buyer for 7 years. 

The references of Mr. Adair to the hostile attitude of Mr. Hickey, 
and to Mr. Hickey’s statements regarding rights of buyers, apparently 
related to the conversations between the two on November 14, 1956. 
Mr. Hickey advises me that in connection with the urgent procurement 
referred to above, Mr. Adair had given him a “hard time.” At the 
November 14 conference Mr. Adair was most friendly and exhibited 
a spirit of cooperation. Mr. Hickey reacted to this by indicating his 
pleasure at the change of attitude on the part of Mr. Adair and 
remarked that buyers have rights, too. 

Mr. Hickey tells me that at the time of this meeting he was not aware 
that Mr. Adair had ever been to a congressional committee or that 
he intended to go to one. Mr. Hickey is here to respond to your 
questions after I have completed this statement. 

Various references were made by Mr. Adair to his conversations 
with General Thurman in respect to the procurement under study 
here. I would like to give you the facts involved. 

General Thurman’s first knowledge of Mr. Adair’s latest complaint 
was when I called him one January, and told him of a conversation 
T had had with Mr. Adair and asked him to look into the matter. 
Following this conversation, General Thurman talked with Lt. Col. 
Jeffries, director of procurement and production at Shelby Air Force 
Depot, discovered that the contract papers involved had been for- 
warded to the procurement committee at Dayton for review and 
approval, discussed the matter with members of the procurement 
committee, and examined the file. 

He found that the procurement committee had completed its review 
and was ready to send the file with approval recommended to General 
Jones who would be the approving authority in the absence of the 
director of producement and production. 

He thereupon instructed the procurement committee to hold the 
file until further notice. 

General Thurman called me back on the following morning and 
made it clear that there was some question as to the facts involved, 
as related by Mr. Adair. I asked General Thurman to talk with Mr. 
Adair that afternoon in order to clarify any factual misunderstanding. 

General Thurman did that in company with Colonel Jeffries and, 
after hearing Mr. Adair’s complaint, advised that he would make a 
a further study of the matter and tell Mr. Adair whether or not he 
would go along with the decision made by Colonel Jeffries that there 
would be no further bidding. 
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During that discussion Mr. Adair professed not to know whether 
he was low; however, he did not raise the question at that time. I 
might add that he took precisely the same approach in his discussions 
with me. He never asked whether he was low, and, so far as I know, 
never asked any Air Force personnel that question. 

General Thurman had further discussions with Colonel Jeifries and 
Mr. Hickey and sought the advice of the procurement committee on 
the matter. Asa result of his investigation he came to the conclusion 
that regardless of what may have been the exact words used by the 
parties in the November 14 discussion, the telephone conversation 
between Mr. Hickey and Mr. Downs of Keco on December 3, followed 
by the telegram of December 4, was sufficient to put any reasonsable 
businessman on inquiry as to the advisability of submitting a further 
price proposal. We feel that this telephone call and telegram are 
vitally important and will discuss them at greater length later. 

On January 7 General Thurman called me and advised me of his 
conclusion. He told me that he had discussed the matter with Gen- 
eral Jones and that he intended to advise Mr. Adair of his decision. 
After discussion of the matter I felt that his action was reasonable 
and saw no reason to question him on the spot judgment. On that 
same day I received a letter dated January 5, 1957, from Mr. Paul W. 
Steer, Mr. Adair’s law partner, which stated how “pleasantly and 
graciously” Mr. Adair had been received by General Thurman and 
Colonel Jeffries. 

Mr. Steer referred in that letter to a conversation he had had with 
me on the morning of January 5, during which conversation he had 
told me how impressed he was with General Thurman’s objective 
approach to the problem, referring to the January 4 meeting. 

Later, General Thurman called Mr. Adair and told him that he 
had reviewed the case and as a result of such review had concluded 
that he would not disturb the decision made at Shelby. He stated 
as the basis of his conclusion his belief that the telephone conversation 
on December 3 and the telegram of December 4 were suflicient under 
the circumstances to cause any reasonable businessman to at least 
inquire whether there was a bid lower than his. He advised that Keco, 
having elected to do nothing until after the date set for closing, would 
have to stand on that election, 

Mr. Adair advised General Thurman that, if he would accept it, 
Mr. Adair would like by that telephone conversation to reduce his price 
by $100 a unit, and, if as a result of such reduction General Thurman 
should find that they were low, Keco would like to be considered. 

General Thurman stated that he thought this would not make Keco 
low but would check and advise him. As stated yesterday by Mr. 
Adair, General Thurman made it clear that he proposed to release 
the contract for approval regardless of whether this made Keco low. 
General Thurman ascertained that a reduction of $100 per unit would 
not have made Keco low, and so advised a representative of the com- 
pany as requested by Mr. Adair. 

Following this conversation on January 7 General Thurman re- 
leased the stop-order he previously had placed on the Procurement 
Committee pending his review. The contract file was forwarded the 
following morning to General Jones and approved by him. 
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As a matter of information the first I heard of any proposal by 
Keco to reduce their bid by $300 was upon receipt by me on January 8 
of a copy of the telegram sent by Mr. Adair to Shelby. 

Mr. Courtney. Did you receive that on the morning of the eighth? 

Secretary GorpeN. I don’t know if the telegram is dated, and I 
am not too clear on it. I kind of believe it might be in midmorning 
or late morning. 

Upon receipt of that message I called General Thurman and gave 
him his first information of this proposal. At that time General 
Thurman advised me that approval had been granted. 

A reduction of $300 per unit would have produced a bid by Keco 
which was lower than the price at which award was made. 

It does not follow, however, that Keco would have been awarded 
the contract if that bid that been considered. In that case, Shelby 
would have given all others involved an opportunity to make another 
quotation. What would have happened is a matter of speculation. 

Before giving you a chronological statement of the facts of this 
procurement, I would like to attempt to put into perspective the refer- 
ences that have been made to our practice, in some cases, of advising a 
bidder who is not low that his price is out of line and giving him an 
opportunity to submit an additional price quotation. 

As has been here indicated, negotiation is not a science but an art 
and cannot be done by formula and check sheets. This means that 
a great deal must be left to the discretion and judgment of the in- 
dividual buyer, but with thousands of people involved in negotiating 
contracts, running from very small amounts to be a great many 
millions of dollars, it is necessary to give guidelines on negotiation. 
Of the relatively large number of guidelines given, one of them is 
contained in section 3-101.54 of the Air Force Procurement Instruc- 
tion which reads this way: 

3-101.54 Conduct of Negotiations. 

(b) The contracting officer must be fair in dealing with prospective con- 
tractors. The following examples are considered to be unfair : 

(2) Revealing to one prospective contractor figures pertaining to cost and 
profit submitted by another contractor. This is not intended prevent the 
contracting officer from advising one prospective contractor, during the course 
of negotiation and prior to award, that lower quotations have been obtained 
provided he does not reveal who the other quoting concerns are, nor the exact 
quotation ; * * * 

This is permissive tool given to the buyer to use if, in his judgment 
the circumstances warrant. It is one of many negotiating tools. This 
practice incidentally is not confined to bidders who are not low. It 
sometimes happens that, in the judgment of the buyer, the low bid 
also is too high, in which case the bidder is so advised and requested to 
lower his proposal. 

I would like now to give you the history of the procurement under 
study not already covered above. 

This procurement was for air conditioners, trailer mounted, Freon 
cycle, 1144-ton refrigerating capacity, type MA-3 to be designed, 
developed and produced in accordance with exhibit No. WCL 857 
issued by Wright Air Development Center, the cognizant Air Force 
engineering agency, on February 21, 1955. 

These air conditioners are used to provide high pressure cooled air 
to highly sensitive electronic bombing and navigation equipment in- 
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stalled in B-66 and B-52 airplanes during ground maintenance and 
preflight inspection. In flight, adequate cooling air is provided by 
the airplane system to keep the operating temperatures of this elec- 
tronic equipment within design limits. The equipment cannot be 
operated on the ground unless “cooling air is provided by an external 
air conditioner. The engineering clearance, authorizing this item for 
procurement, cited exhibit No. WCL 857 as the pertinent performance 
exhibit, and required the submission and evaluation of a technical 
proposal prior to negotiation as to price. After award the successful 
contractor was to submit detailed design drawings, a mockup of the 
proposed product, a preproduction sample, and was to successfully 
complete qualification testing. 

Each of these requirements was to receive engineering approval 
prior to the next item being submitted, and all were to be approved 
prior to production. 

Although this was the third direct procurement of MA-3 air condi- 
tioners under this exhibit, production on prior contracts had not ad- 
vanced sufficiently to permit submission, evaluation and approval of 
definitive specifications and drawings. 

A purchase request for 22 of these items was received on May 3, 
1956 and it was determined by the buyer, the production control chief, 
and the contracting officer that negotiated procurement as contem- 
plated by section 2 (c) (10) (m) of Armed Services Procurement Act 
of 1947 (Public Law 413, 80th Cong.) was appropriate. 

(This authority has since been ‘codified in title 10 of the United 
States Code, as mentioned by the chairman.) 

This determination was approved by the director of procurement 
and production, Shelby Air Force Depot, and, on June 20, 1956, RFP 
33-602-56-3114 covering the requirement for 22 each air conditioners 
(plus spare parts) and engineering requirements was issued. 

On August 7, 1956, after receipt of an advance copy of PR MH- 
654935 for an additional requirement of 179 each air conditioners type 
MA-3, the RFP opening date was extended. Subsequently, the RFP 
was amended to permit redistribution and clarification of data and 
the opening date was again extended to September 20, 1956, 

Forty-five sources were solicited on the RFP and on September 20, 
1956 thirteen proposals were received. One firm did not submit a 
technical proposal as required. 

On September 21, 1956, the 12 technical proposals that had been 
received were submitted for technical evaluation to Wright Air De- 
velopment Center, the cognizant engineering agency. In accordance 
with established procedures the prices submitted by these 12 firms 
were not supplied to WADC. Consideration of the proposals by that 
center was limited to technical excellence. 

On October 9, 1956, Keco Industries inquired as to the status of this 
procurement, and was advised that the technical proposals were being 
evaluated by WADC. On October 29, Shelby Air Force Depot re- 
ceived the detailed evaluations of the proposals, 5 of which were non- 
acceptable and 5 of which were approved. 

The acceptable proposals were in order of merit as follows: 

(1) American Electric Motors and Recony (equal) 

(2) Aeme Precision Products 
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(3) Herman Nelson Division 

(4) American Motors, Chrysler Airtempt and Keco Industries 
(equal). 

After consideration of the technical proposals and accompanying 
price quotations, five of the firms with acceptable technical proposals 
were selected for price negotiation. 

The pr ices of these five ranged from $2,492,704 to $2,891,196. The 
remaining two proposals were eliminated on the basis of the prices 
quoted which, in each case, exceeded $3,350,000. The five selected 
firms were then requested by letter dated November 2, 1956 to attend 
conferences at Shelby Air Force Depot to reconcile engineering dis- 
crepancies and— 
in addition to resolving the discrepancies appearing in your technical proposal, 
price negotiations will be conducted. [Emphasis supplied. ] 

The project engineer, Mr. J. G. Clarke, was requested to attend the 
conferences. 

During this week a requirement for table 250 (maintenance data) 
and table 252 (engineering drawings and specifications) became an 
additional requirement and was made known to the fire firms with 
whom negotiations were being conducted. 

On November 14, one of the conferences referred to above was held 
with Keco Industries, Inc., which company was represented by Mr. 
Robert Adair and Mr. William Downs. 

The Air Force was represented by Mr. J. G. Clarke, the project engi- 
neer, Mr. J. E. Hickey, the contracting officer, Mr. Thomas L. Evans, 
price analyst, and Lt. 5S. B. Schneiderman, the buyer. After resolu- 
tion of engineering discrepancies and problems at this conference, Mr. 
Adair stated that the corrections agreed upon would not affect his price 
quotation. 

The price analyst at that time specifically discussed areas in the 
Keco quotation in which the cost breakdown appeared unreasonable. 
Keco’s representatives were then asked whether they wished to submit 
a revised quotation. Mr. Adair said he did not wish to do so at that 
time. 

Inasmuch as an additional quotation for table 250 and table 252 
were required, it was agreed that revised pricing should be submitted 
subsequent to this conference. Two of the other four firms with whom 
such conferences were held did submit revised quotations shortly after 
their individual conferences. 

During this same conference Mr. Adair also inquired about nego- 
tiating procedures. He presented a hypothetical case which, in es- 
sence, is as follows: “Assuming I am the low bidder at the present 
time and subsequently a lower bid is submitted, will I be given an 
opportunity to revise my price?” 

Mr. Hickey replied that in : all fairness in such a situation an oppor- 
tunity would be given for price revision. This is consistent with 
ASPR provisions requiring impartial treatment for all bidders. 
There was no intent on the part of Mr. Hickey to assure Keco any 
opportunity not available to all bidders. 

Furthermore, at no time did Mr. Adair ask, nor was he told either 
clirectly or indirectly, that his bid was low. 
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On December 3, 1956, the buyer, Lieutenant Schneiderman, the 
contracting officer, Mr. Hickey, and the division chief, Mr. H. C. 
Moore, recommended to the director of procurement and production, 
Shelby Air Force Depot, Lt. Col. M. M. Jeffries, that since the confer- 
ences of November 13, 14, and 15, much correspondence had been re- 
ceived relative to the pricing on this proposal and that one of the 
sources had revised its price twice. It was therefore evident that the 
negotiations which had been conducted had resulted in the receipt of 
closely grouped and reasonable prices which were substantially lower 
than had been obtained on earlier procurements of the same equipment. 

Consequently, it was felt that further negotiations would not be of 
benefit to the Government. In view of the above, a definite cutoff date 
for the receipt of revised technical and price proposals was recom- 
mended. This recommendation was approved ty the director in ac- 
cordance with provisions of ASPR 3-107.2 (a) and AFPI 3-107.2 
(a) (1). 

After this determination, Mr. Hickey and Lieutenant Schneiderman 
placed calls to the two firms—one of which was Keco—that had not 
been responded by that date. The purpose of the call was to advise 
them of the proposed cutoff date and the purpose for which it was es- 
tablished. Mr. William Downs was contacted for Keco and was very 
carefully advised that after the date in question no further revisions 
would be considered. In view of the conference of November 14 with 
Mr. Adair, Mr. Hickey stressed that, notwithstanding previous discus- 
sions, this cutoff was the final date for revisions. This explicit refer- 
ence to previous discussions was made in view of the hypothetical 
question previously posed by Mr. Adair as to the notification a bidder 
might expect in the event his price was underbid. Mr. Downs advised 
Mr. Hickey and Lieutenant Schneiderman of his understanding of 
these points and indicated that he would relay the message to Mr. 
Adair. 

On December 4, 1956, teletype messages were dispatched to the five 
bidders with whom negotiations were being conducted, establishing 
4:30 p.m. December 10 as the cutoff date for receipt of revised price 
or technical proposals. This message stated: 

To permit the earliest possible award for the urgently needed MA-3 air condi- 
tioners any unsolicited revised price or technical proposals received at Shelby 
Air Force Depot after 4:30 p.m. Monday, December 10, 1956, repeat December 10, 
1956, on request for proposal 33—602-56-3114 will not be considered * * *. 

No bidder questioned the establishment of the date or indicated any 
confusion as to the procedure to be followed during the time remaining. 

By December 10 revised price quotations had been received from all 
bidders except Keco Industries, Inc. That firm had submitted a let- 
ter on December 4 confirming their quotations submitted on Septem 
ber 19, 1956. On December 12 Mr. Adair called Mr. Hickey to deter- 
mine whether all pertinent correspondence had been received from 
his frm. Mr. Hickey said that it had and advised Mr. Adair that 
the proposals were being evaluated. Mr. Adair then referred to the 
conference of November 14 and requested information as to whether 
Kxeco Industries would be afforded an opportunity to revise their 
pricing as of December 12. 

Mr. Hickey advised him that the establishment of the December 10 
date precluded such action, and that it was Shelby’s intent to make the 
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award during January 1957 on the basis of quotations that had been 
received as of December 10, 1956. Mr. Adair stated he would mark 
his tickler files for followup in January on this matter. 

On December 14 Mr. Adair visited Shelby Air Force Depot and 
conferred with Mr. Hickey relative to the conference of November 14 
and the actions of the iene subsequent to that conference. Mr. 
Hickey at that time again pointed out that the telephone call of 
December 3 was intended to alert Keco as to the necessity of revising 
prices prior to December 10 if so desired. Mr. Adair was also advised, 
in answer to a specific question he raised, that since the negotiations 
had been conducted in early November, Mr. Hickey did not remember 
whether any of the bidders were told that they were not low. Subse- 
quently, after discussions with Lieutenant Schneiderman, Mr. Hickey 
did recall that such information had been supplied in response to 
requests therefor by individual bidders. 

On December 26 Keco Industries forwarded a letter referring to the 
telephone conversation of December 12 and the conference of Decem- 
ber 14 and stated that, since no further negotiations had been con- 
ducted with that firm, it was hoped that Keco was the low bidder. 
However, if the firm was not the low bidder, it was felt that an oppor- 
tunity to review the entire situation should be afforded the firm al- 
though Keco had not determined at that time if the price could be 
revised downward. 

After due consideration and evaluation, a proposed award on this 
procurement was forwarded on January 2, 1957 to headquarters, AMC, 
for review and final approval. 

The events subsequent have been related above. 

Mr. Héserr. Mr. Courtney. 

Mr. Courtney. Mr. Chairman, in view of the fact that the sub- 
stantial part of the statement which Mr. Golden has just given relates 
to information which he has assembled from other sources, and those 
witnesses, are here, I would suggest, if the committee wishes to in- 
quire about the matters that relate particularly to Mr. Golden, that 
they might pursue that inquiry further before getting into the factual 
concerns. 

Mr. Héserr. Yes. Let me understand: Present at this conference 
in which the allegations were made concerning you, Mr. Golden, was 
yoursel f—— 

Secretary Gotpen. Mr. Clyde Bothmer, of my office. 

Mr. Hererr. Clyde Bothmer ? 

Secretary Gotpen. Bothmer—B-o-t-h-m-e-r. 

Mr. Hiéeert. Who else do you recall? 

Secretary Gotpen. This morning Col. Roger Carter, who is in 
General Kelly's office, stopped in, after reading this statement, to 
tell me that he was sure he had been present. I must state frankly 
that I am not sure I recall that he was. 

Mr, Gavin. At that point—when was the statement prepared, this 
statement ? : 

Secretary Gotpen, This statement, last night, very late last night. 

Mr. Gavin. How did he happen to get a copy of it? 

Secretary GoLpeN, ‘This morning, Captain Harper, who is servieing 
for the Legislative Division on this matter, took copies of this to 
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Legislative and Liaison, General Kelly, and apparently bumped into 
Colonel Carter. He is here and he can explain that to you. And both 
of them came in to see me. 

Mr. Héserr. What would be the reason for Colonel Carter to be at 
this meeting ? 

Secretary y Gotpen. I didn’t hear you, sir. 

Mr. Hénerr. What would be the reason for Colonel Carter's pres- 
ence ¢ 

Secretary Gotpen. That day? 

Mr. Hépeerr. Yes. 

Secretary Gotpen. I am a little uncertain. In all fairness, he tells 
me that he was aware that there had been a letter in from this com- 
mittee to the Air Force. And this I must accept as his statement. 1 
was not aware of any such letter from the committee. I was not aware 
at that time of any such letter from the committee. 

Mr. Héserr. And who else was present? Mr. Adair, of course? 

Secretary GoLpen. Just Mr. Adair, to the best of my recollection 

M:.. iffperr. He didn’t have anyone with him? 

Secretary Gotpen. No, sir. 

Mr. Héserr. You are positive ? 

Secretary GotpeN. I can give you my best recollection. 

Mr. Héverr. I mean your best recollection. 

Secretary Gonpen. Yes, sir. 

Mr. Héverr. Your best recollection is that his law partner was not 
present at that time? 

Secretary Gotpen. That is my best recollection. I have unfortu- 
nately no memorandum on the subject and I can only state that, sir. 

Mr. Héserr. Then you only know that there were four people 
present ? 

Secretary GoLtpeN. That is correct. 

Mr. Heserr. All right. Now, in line with counsel's suggestion, 
which I think is proper, is Colonel Carter—— 

Mr. Cunntncuam. Mr. Chairman, could I ask the witness one ques- 
tion? 

Mr. Heéperr. Yes. 

Mr. Cunntncuam. Did you have any definite purpose in preparing 
the statement that obviously contains so many statements that are not 
your own, but what we would call hearsay? Is there any reason for 
that? 

Secretary GoLtpen. Yes. 

Mr. Cunnincuam. You are a lawyer, aren’t you? 

Secretary Gotpen. Yes, sir; a very definite purpose, sir. Yester- 
day, when we were here, we were de: aling with a particular current 
procurement. And we had prepared, in the time we had, a chronology 
statement which we had intended that Colonel Jeffries, who is the 
Director of Procurement at Shelby, would make. 

However, the hearing yesterday, I am sure you will agree, adduced, 
ut least in my opinion, more serious charges. They were charges and 
characterizations against the buyer, General Thurman, my self, and 
others. 

Mr. Cunninouam. I understand that. The point is, in your state- 
ment you obviously made many statements that you do not know of 
your own personal knowledge. 
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Secretary Gotpen. That is correct. And I have so indicated. I 
am not trying to indicate otherwise. What I am saying that we 
could—all 4, or 5, or 6—each have made statements. 1 thought, for 
convenience, we would put in one package—and we have included 
the statement that Colonel Jeffries was going to make—all the points 
raised yesterday as well as the specific facts on the i inquiry, and every- 
body is here to be cross-examined on any facts which they told me. 

Mr. Hess. May I ask a question / 

Mr. Hesertr. Mr. Hess. 

Mr. Hess. Mr. Golden, referring to this conversation that you had 
with Mr. Adair—-that was in April or May of 19564 

Secretary GOLDEN. Yes. 

Mr. Hess. I recall verv well in April or May of 1956 when Mr. 
Robert Adair and Mr. Paul Steer, his law partner, whom I know very 
well—I know both of them very well—I pr acticed law with them in 
Cineinnati. 

Secretary GoLpen. Yes, sir. 

Mr. Hess. They came directly to my office from your office, and if 
[ were to say to you they told me exactly the conversation, both of 
them did, that Mr. Adair gave here yesterday, would you say they 
were not telling the truth? 

Secretary Gotpen. I would most emphatically say they were lying. 

Mr. Hess. All right. And you oold sey Mr. Paul Steer was not 
in your office ? 

Secretary Gotpen. Mr. Hess, I want to be perfectly candid about 
this. If he can establish he was present, fine. I don’t recall him being 
there. I want to say this: I do not recall Colonel Roger Carter being 
there, and he came in and told me so. 

Mr. Hess. Mr. Chairman, [ believe the witness should be put under 
oath. 

Secretary Gotpen. I am ready to be put under oath, sir. 

Mr. Courtney. The witness will rise and be sworn. 

Mr. Héserr. You solemnly swear to tell the truth and nothing but 
the truth, rn 

Secretary Gonpen. I do, sir. 

Mr. Hess. Let me repeat the question, or let the stenographer repeat 
the question and let- Mr. Golden answer it again. 

Mr. Courtney. Mr. Chairman, before that, may the record show 
that a quorum of the subcommittee is present. The absent members 
are Mr. Brooks, Mr. Fisher and Mr. Hardy. 

Mr. Heésertr. Mr. Hess, proceed. 

Mr. Hess. I asked the stenographer to read the question that I pro- 
— to Mr. Golden. 

(Question read.) 
Mr. Hess. What is your answer to that ¢ 
Secretary GoLpEN. I would say that Mr. Adair was lying. 


CONFLICT OF TESTIMONY 


The House Armed Services Investigations Subcommittee made 
public today the transcript of an executive session held March 7 at 
which Max Golden, Air Force Deputy for Procurement and Produc- 
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tion, testified. The subcommittee also made public the text of a letter 
to the House unit by Robert Adair, president of Keco Industries, Inc., 
Cincinnati, Ohio. Adair’s letter followed submission to him of 
Golden’s closed-door testimony with a request for any views he might 
care to express. 

In releasing the two documents, Subcommittee Chairman F, Ed- 
ward Hébert said: “The subcommittee has decided to take no further 
action.” 


EXECUTIVE SESSION 
INVESTIGATION INTO NEGOTIATED PROCUREMENT 
THE USE OF SECTION 2304 (&), TITLE X, ARMED SERVICES PROCUREMENT ACT 


Hovse or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES INVESTIGATIONS, 
Washington, D. C., Thursday, March 7, 19857. 

The subcommittee met at 10 a. m., the Honorable F. Edward Hébert, 
chairman of the subcommittee, presiding. 

Mr. Hfnerr. Present are Mr. Golden of the Office of the Secretary 
of the Air Force, accompanied by General Kelly of legislative liaison, 
and Mr. aerts accompanied by Mr. Courtney. 

Mr. Golden, I asked you to come here today on instructions of the 
committee. There was an executive session held Monday afternoon, 
at_ which the question of your testimony was discussed thoroughly by 
the full committee. And after a lengthy discussion, I will read you 
the purpose of this meeting on instructions of the majority of the 
committee. 

“Mr. Hérerr. The Chair understands this motion by Mr. Osmers 
that the committee instruct the Chair in conjunction with Mr. Court- 
ney to contact Mr. Golden and inquire of Mr. Golden if after reading 
the testimony he desires to make any further comment.” 

Now, that is the purpose of the meeting, and that is the purpose 
for which we asked you to come down. We appreciate your coming 
down. 

Now, if you desire, in connection with that statement and the in- 
structions which I am operating under, the committee instructions, 
of a majority of the committee—— 

Secretary GoLpEN. Yes, sir. 

Mr. Hérerr. We will give you the opportunity, or if you do not 
care to make any comment it is up to you. 

Secretary GotpEN. Mr. Hébert 

Mr. Hézerr. We will report back to the committee. 

Secretary Gotpen. Mr. Hébert, I appreciate very much your calling 
me in actually and discussing this matter with you. 

Mr. Héeerr. Wait. Let me interrupt you. Off the record, Sam. 

(Statement off the record.) 

Mr. Héserr. All right, now, Mr. Golden. 

Secretary Gotpen. I am sure you will agree that the meeting, the 
hearing last week became tense in respect to the particular words that 
were used. 

I believe I have been before this committee enough to have gained 
their respect and to want their respect I think this committee knows 
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that I try to call the shots as I see them and I am sure your committee 
counsel, Mr. Courtney, knows of the tough ones I have to handle. 

About all a fellow in Government has is reputation, self-respect, and 
makes little money. 

I think that explains why I perhaps was very disturbed at what was 
transpiring and why I used the characterization, the exact words that 
I did. 

I agree that a fellow in my position should not use characterizations 
of that kind and should do everything to avoid using those kind of 
words. And I have no hesitation, whatever, in view of reviewing the 
whole record, to change the exact words which appear and to which I 
am sure the committee is referring. And if the committee wishes, I 
can—or I believe the committee knows the particular words that are 
involved. 

I would therefore have no hesitation in leaving the record as it is, 
except with respect to the particular words involved, appearing on 
page 112 and page 113, and keeping with the position that I hold, to 
ask that those particular words be changed and that I be permitted, 
if the committee will permit me, to substitute therefor “I would most 
emphatically say that they were mistaken as to the conversation in my 
office and as to the inferences they drew therefrom.” 

I feel this way because I have read the record since the hearing a 
number of times and it is very clear to me that there were varying 
recollections on both sides. 

I think it is almost amusing that both sides did not know who was 
there, or could not recollect who was there. 

I think it is amusing that during the course of the hearing we found 
people coming to us from the Legislative and Liaison Division re- 
minding us that they were present. Not everybody remembered the 
same words or the same conversations or who was there. 

It is obvious with this happening a year ago that recollections 
can be faulty. 

I would rather believe that Mr. Adair’s recollection was mistaken 
and that in view of the fact that all six people who I believe it has been 
established were present had varying recollections that there obviously 
was perhaps a sincere effort to try to recollect what happened, but 
unfortunately it being a year ago a difference of recollection. 

L believe it is understandable. But I must emphatically say that 
I do believe that they were mistaken in their recollection. 

Mr. Heserr. General Kelly, do you have any comments? 

General Ketiy. No, I haven’t any comments at all. 

Mr. Hérertr. Mr. Courtney, any comments ? 

Mr. Courtney. I wanted to ask this one question. 

Now, precisely what would be your position and what do you ask 
of the subcommittee, if you ask anything, at this time? You have 
requested permission to delete, I think you said, three references in the 
record. 

Secretary Gotpen. Two references. 

Mr. Courtney. Two references. 

Mr. Héserr. May I ask that they be specifically spelled out, the 
two references? 

Mr. Courtney. Yes. 
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I think there was an earlier reference which led into the discussion 
to which I know you are addressing yourself and which I am sure 
all of us understand. 

Now, of course, this was a public hearing, and it was—although I 
have not seen it, I understand the press carried some parts of it, and I 
wondered if you had any further comment on that score as to the 
implications in the public press? I am asking you, Mr. Golden. 

Secretary Gotpen. Well, obviously, Mr. Courtney, the implications 
were affecting both Mr. Adair and myself, and I think that is very un- 
fortunate. 

I do not suggest that there be any—and I don’t think it is my prerog- 
ative to suggest there be any further press releases. I have no ob- 
jection to it if the committee wants to. 

I do not request that any changes be made in the record except as the 
committee rules permit it and except to, I think—and I think this is 
basic, that I would agree that a fellow in my position, though under- 
standably tense and though emphatically agreeing that there was a 
mistaken recollection and a mistaken version of the story on the part 
of Mr. Adair, I certainly would like to avoid use of the words “lying.” 
I don’t believe it changes the position of either party, but I think as 
a top official, as I am told I am, of the Air Force, it would be best not 
to use characterizations of that kind but leave the facts on the record, 
state what happened, and leave a record speak for itself. 

I think the important thing is to remember here that this was a 
very—this was a surprise to me, and it was a tense situation, with many 
friends out in the audience, people who I respect and who respect me, 
and while my particular characterization is understandable to me, 
I believe, in view of my position it is best, if possible, to correct the 
record, to simply state that I believe he was mistaken in his recollec- 
tion and in his version of what happened at the meeting in my office. 

Mr. Courtney. That is all. 

Mr. Héserr. No further comment ? 

Mr. Courtney. No. That is the only question I had. 

IT am thinking in terms of reading this back to the subcommittee. 

Mr. Héserr. That is my purpose, is to take it here and we will read 
it back to the subcommittee for whatever disposition the subcommittee 
wants to take. 

Secretary Gotpen. May we go off the record 1 minute? 

Mr. Hésert. Off the record, Sam. 

(Discussion off the record. ) 

Mr. Hésert. All right, back on the record. 

Thank you, gentlemen, for coming this morning. We will report 
back to the full committee, I mean the full subeommittee. 

Allright, Sam. Thank you. 

(Whereupon, at 10: 15 a. m., the committee adjourned, subject to the 


call of the Chair.) 





MARCH 12, 1957. 


Mr. Ropert G. AbDarR, 
President, Keco Industries, Inc., 
Cincinnati, Ohio. 
Dear Mr. Aparr: By direction of the subcommittee, I hand you herewith a 
transcript of a meeting held at the direction of the subcommittee, with Mr. Max 
Golden, of the Department of Defense, on March 7, 1957. 
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The contents of this transcript have been submitted to the subcommittee today. 


I am directed to ask you for your comments in the matter. The transcript you 
may retain. 


For the benefit of the subcommittee, may I please hear from you at the earliest 
practicable time. 


Sincerely yours, 
JouNn J. CourRTNEY, Special Counsel. 





Keco INDUSTRIES, INC., 
Cincinnati, Ohio, March 15, 1957. 
Mr. Joun J. CouRTNEY, 
Special Counsel, Subcommittee for Special Investigations, 
Committee on Armed Services, 
House of Representatives, Washington 25, D. C. 


Dear Mr. CourtNEY: I am grateful for the courtesy of the subcommittee in 
sending to me a transcript of the testimony of Mr. Max Golden at an executive 
session of the subcommittee on March 7, 1957. 

We appreciate the committee’s actions which prompted Mr. Golden to modify 
his testimony of 2 weeks ago. However, Mr. Steer and I cannot accept these 
modifeations in amelioration of his charge against us for the reason that Mr. 
Golden does not now say that he was in error; on the contrary, he reaffirms 
his testimony, but says that the language he used was language unbecoming 
to an officer of the Government of his standing. 

Furthermore, the records show that he was in fact in error. The memo- 
randum written the day after the conference in question and which was read 
into the record during Mr. Steer’s testimony shows this; in other words, it 
shows that both Mr. Steer and I recall quite clearly the context of what was 
said, and it is particularly significant that all of the Air Force witnesses, except 
Mr. Golden, acknowledge that what we claim was said could have been said. 

Neither can we accept his recent testimony that all of the people present had 
different recollections of what happened or of who was present. Obviously 
Colonel Carter and two of the civilian Air Force employees had very little to 
do with the conference, but the record indicates that my memory was accurate 
as to the number of persons present as was Mr. Steer’s. 

The testimony also completely refutes Mr. Golden’s claim that he had no 
knowledge of our having taken the matter up with the committee; the com- 
mittee’s records themselves show that requests for information had been made 
to Mr. Golden's office prior to the conference in question. 

Language such as Mr. Golden used necessarily has caused personal feeling 
about his charge, but we did not initiate this matter ‘to get Mr. Golden” and we 
have no wish to do so at this time; but departing from the record for a moment, 
isn’t it clear that Mr. Golden’s charge was premeditated and not blurted out 
hecause he was “intense,” as he says? This certainly is evidenced by the fact 
that he had a prepared statement for filing with the committee with his testi- 
mony and it was, therefore, deliberate. Furthermore, Mr. Golden is a lawyer 
and is trained to, and when not to, become “intense” and say things which he 
does not wish to say. 

We think, therefore, that Mr. Golden should acknowledge his error or retract 
his shocking allegation. 

Actually, the foregoing is a side issue, the main issue being the actions of 
the Air Force with reference to this procurement; although, we are grateful 
that the committee has given us an opportunity to convey our feeling about 
Mr. Golden’s attempt to modify his testimony. It is not aside from the issue, 
however, to suggest that the committee may well inquire, as we have, why Mr. 
Golden would make so bitter and shocking an allegation, if he and those under 
him had nothing to defend and, perhaps, if he is right concerning the intense 
nature of the proceedings, would it not have been less intense if he and those 
under him had nothing to rationalize or conceal. 

Yours sincerely, 
Rorert G. ApAtk, President. 





Mr. Héserr. Any further questions? 
Mr. Hess. No. 
Mr. HeEsert. Mr. Rivers. 
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Mr. Rivers. In response to Mr. Hess’ question—I want to get it 
plain in my own mind—you are not alleging that Mr. Steer was not 
there? 

Secretary Gotpen. (Nods.) 

Mr. Rivers. Your response is that the statement that was made yes- 
terday, whether or not he was there, is not true; is that your answer? 

Secretary Gorpen. I am not sure I understand the question, Mr. 
Rivers. 

Mr. Rivers, Mr. Hess asked you if a certain statement made yes- 
terday was true or not true. You said it was not true. 

Secretary GOLDEN. Yes, sir. 

Mr. Rivers. You are not saying that Mr. Steer was not in your 
office ? 

Secretary GotpEN. I am saying that, to the best of my recollection, 
I don’t remember him having been in the office with Mr. Adair at 
that time. 

Mr. Rivers. You are saying this to the committee whether or not 
he was there. If he substantiates what was said yesterday, that is 
not true; is that what you were talking about? 

Secretary GOLDEN. Yes, sir. 

Mr. Rivers. On page 8 of your testimony you mentioned the high 
altitude and the reason 

(Statement off the record.) 

Mr. H&érerr. We intend to clear it up, Mr. Rivers, As to the tech- 
nical part, I ask you to reserve the question. 

Mr. Rivers. All right. 

Mr. Courtney. The purpose was simply to confine Mr. Golden’s 
testimony to his particular conference. 

Mr. Héserr. That is right. And in fairness to Mr. Golden and 
Mr. Adair, I think it is perfectly proper that the witnesses do appear 
as quickly as we have them to clear this one point up. 

Mr. Rivers. We are going to have an opportunity to cross-examine. 

Mr. Heperr, Yes. 

Mr. Rivers. On all phases of the hearing. 

Mr. H&éverr. That is right. However, we want to confine ourselves 
to this one point which we are now discussing. 

Mr. Courtney. Mr. Golden, to make the record perfectly clear, will 
you fix the time of the visit with Mr. Adair to which you have made 
reference in your sworn testimony as closely as you can ? 

Secretary Gotpen. I searched my records and searched my mind 
at that time and tried actually to fix it, and that is why I said during 
April or May. I got hold of the legislative and liaison files and re- 
viewed all facts I had, and am satisfied that it was cert tainly after 
April 19. How close to the end of April or the beginning of May I 
ean’t say with preciseness. 

Mr. Covrrnry. Did you say to Mr. Adair, there present on this 
occasion, that you would appreciate it if Mr. Adair did nothing fur- 
ther about the matter then under discussion ? 

Secretary GotpEN. I did not say that to Mr, Adair. 

Mr. Courtney. Did you mention anything in that conference con- 
cerning any representations which might be made or had been made 
by Mr. Adair or any representatives of his company to this 
subcommittee 
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Secretary Gotpen. No, sir. If I can elaborate on that, Mr. Adair, 
since the first time he visited me in 1953 or 1954, had been in the habit 
of dropping into my office from time to time. Many times he had no 
problem. I remember several times he told me he was doing well on 
the MA-1 air conditioner, he had gotten a couple of subcontractors, 
that is, commercial orders. I welcomed his appearances. He even 
put me on his house organ distribution list, which I read from time to 
time as they come out. Nothing improper in that at all. 

At the time of this visit I didn’t feel that Mr. Adair was seriously 
concerned in fact. He seemed to just want to make sure that he had 
gotten the right information from Wright Field. And I remember 
very clearly saying, “If you tell me that that information as to the 
urgency factor is correct, that will satisfy me.” 

Now, it is something you remember because it pleases you. 

Mr. Courtney. You entertained no difference of opinion, then, 
with Mr. Adair in the course of this conversation on any of the sub- 
jects which you were discussing; is that right? 

Secretary GorpeN. We only discussed this question of confirmation 
of the urgency factor. 

Mr. Courtney. That, as far as you know, is the end of the conver- 
sation ? 

Secretary GoLpEN. Yes, sir. 

Mr. Courrnry. Do you recall Mr. Steer, Paul Steer, Mr. Adair’s 
law partner or representative of Keco—do you know him personally ? 

Secretary Gotpen. Yes, he has visited me, I believe, once or twice. 

Mr. Courtney. Do you recall his having visited you on this occasion 
in company with Mr. Adair? 

Secretary GotpeNn. Mr. Courtney, I testified that I do not recall him 
being there. 

Mr. Courtney. Do you recall Mr. Steer having participated in the 
conversation at that time? 

Secretary Gotpen. Well, obviously not, since I do not recall him 
having been there. 

Mr, Courtney. Now, then, let me repeat. I have the transcript of 
yesterday, Mr. Golden, page 62, and I will ask for a categorical answer 
from you. Mr. Adair stated, and quoting you to this committee, said 
to this Committee that you had said to him: “I would appreciate it if 
you wouldn’t carry the matter further.” Did that statement emanate 
from you in the conversations to which you made reference? 

Secretary Gotpren. Absolutely not, sir. 

Mr. Courrnry. Was similar language used by you on that 
occasion ? 

Secretary GotpeN. No, sir. As a matter of fact, again, my best 
feeling in the matter, or my best recollection in the matter is that he 
was the one who said he was satisfied and he would not pursue the 
mater any further. 

Mr. Covrrney. Well, are you placing your answer now upon the 
basis of lack of recollection as to what actually was said or to the ab- 
sence of any conversation such as attributed to you? 

Secretary Gotpen. No. I am satisfied that I know the substance 
of the conversation and I am satisfied that the words used or the impli- 
cation never occurred. 

Mr. Courtney. That is all, Mr. Chairman. 
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Mr. Hésert. How long did this conference last, to the best of your 
recollection, Mr. Golden ? 

Secretary Gotpen. To the best of my recollection, it didn’t last 
very long, because I had gotten the information. He came in and 
was told it. It was one of those things “I am satisfied.” I merely 
wanted to be sure—sort of “I rely on you.” Again, I repeat, we don’t 
get these compliments very often, and I remember this very well 
because it pleased me. I commented on it around the office. 

Mr. Heésert. It impressed you that much, that you commented 
on it outside of that conference? 

Secretary Gotpen. Yes, sir. We only hear the bad things, unfor- 
tunately. 

Mr. Héserr. Now the presence of Colonel Carter there—is it the 
habit of your office or the offices of the Air Force or the other forces 
to wander in and out when you are having conferences with con- 
tractors ? 

Secretary Gotpen. It happens often. Usually we make arrange- 
ments to invite people here. But I would suggest you may want to 
talk to him. 

Mr. Héserr. We will. I just want your practice, that is all. We 
will ask him. 

Secretary Goxpen. It happens from time to time. People from 
Staff will hear particular matters being discussed and come up. We 
are a very close-knit group there in terms of working together on 
problems and getting the facts and trying to resolve them. 

Mr. Héperr. And it is the custom, then, that anybody who con- 
siders—in the Department, mind you—he has an interest just wanders 
in and just sits down? 

Secretary Gotpen. Oh, no, no, sir, I don’t mean to imply that. I 
am saying it happens from time to time—not too frequently. Usually 
we arrange for the people to be there. I am sorry I gave you that 
impression. 

Mr. Hésertr. Now since you didn’t remember that Colonel Carter 
was there, it is perfectly possible that you don’t remember the presence 
of Mr. Steer? 

Secretary Gotpen. It is possible, Mr. Chairman. 

Mr. Héperr. As you recall now, you can visualize only four men 
sitting around that table? 

Secretary Gotpen. I want to make it clear. I only recollected 
Mr. Bothmer, myself and Mr. Adair. I am trying to be perfectly 
frank that I did not recollect that Colonel Carter was there. 

Mr. Héperr. And even now you don’t recollect that he was present ? 

Secretary Gotpen. He reminds me of it. This morning when we 
discussed it, he used the same expression you used, that he barged in. 
It seemed to ring a bell with me. Now, I am trying to be perfectly 
frank here. I am in the area of recollection, and T hope you under- 
stand I am trying to give you my best recollection. 

Mr. Hépert. We appreciate that. 

Mr. Gavin. It is not unusual for him to barge in. He barged in 
this morning, too, didn’t he? 

Secretary Gotpen. Well, I don’t think the analogy is a good one 
at all. 

Mr. Gavin. What? 
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Secretary GotpeN. The analogy is not a good one at all. 

Mr. Gavin. Well, he came into the meeting. He was not called for. 
And this morning he came in here to this discussion. 

Secretary Gotpen. There was no meeting 

Mr. Gavin. You didn’t require for him to make any comments, did 
you? 

Secretary Gotpen. No. There was no meeting. 

Mr. Gavin. He did make them, though. So why isn’t it compar- 
able? 

Secretary Gotpen. It is not comparable in the sense that we were 
not dealing with people outside of the Air Force. 

Mr. Gavin. I say, he happens to come in? 

Secretary Gotpen. Mr. Gavin, we do a lot of business with the Legis- 
lative and Liaison branch. . 

Mr. Gavin. Yes. He just comes in at the psychological moment, 
it would appear. ; 

Secretary Gotpen. Colonel Carter comes into my office. 

Mr. Gavin. I don’t say he hasn’t any right to come in, but I say it 
appears he does come in at the psychological moment. 

Mr. Héserr. General Kelly will be glad to know that Colonel Car- 
ter is such an alert officer. 

Mr. Gavin. He is very alert. 

Secretary Gotpen. He certainly is. 

Mr. Rivers. Mr. Chairman. 

Mr. Heserr. Mr. Rivers. 

Mr. Rivers. I think the record ought to indicate that General Kelly’s 
office has a special mission, and I think they have access to most offices. 
They make all the releases for the Air Force that come to my office. 

Secretary Gotpen. That is correct. 

Mr. Rivers. I don’t think we should be too facetious. I think Gen- 
eral Kelly’s office has a specia! entry to everything, because they han- 
dle all the releases for the Air Force, barring none. 

Mr. Héserr. There is no intent to be critical of General Kelly’s 
office, which I think is the most efficient on the Hill. 

Mr. Rivers. I think it is quite efficient. I think they have entry to 
everything. 

Mr. Héserr. I am just trying to establish the facts as to the pres- 
ence of the officer. 

Mr. Rivers. I have written various echelons of the Air Force on 
various matters, and the answers always came from Kelly’s office. 

Mr. Heserr. General Kelly’s office is not under dispute. I am just 
trying to establish the presence 

Secretary GoLpEN, Could I clarify something here? 

Mr. Rivers. I don’t know this Colonel Carter, but it looks to me 
like he is quite ubiquitous individual. [ Laughter. | 

Secretary Gotpen. Mr. Chairman. I was simply carrying on. what 
you said, that in connection with matters where people external to 
the Air Force are not involved, the L. and L. people do barge in. 
They are alert, and they do run around to give you the answers on 
time, and they have to barge in. I was not referring to that kind of 
a situation when I answered your question. 

Mr. Hépert. Now, since Colonel Carter has refreshed. your memory 


and you now have certainly at least a vague recollection of his presence 
there—is that correct ? 
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Secretary GotpEN. Yes. 

Mr. Héserr. Then Mr. Steer’s name has been injected into this 
conversation and it has been indicated that he, too, was present. Does 
that refresh your recollection that he could possibly have been there, 
too? 

Secretary Gotpen. No, it doesn’t, but it is possible. 

Mr. Hésert. It is possible. 

Mr. Hésert. Mr. Hess. 

Mr. Hess. I don’t have any questions. 

Mr. Hésert. Mr. Rivers. 

Mr. Rivers. I didn’t know we were going to cross-examine him. 

Mr. Héevrrr. No, only on this point. 

Mr. Rivers. I don’t have any questions. 

Mr. Heserr. Mr. Gavin. 

Mr. Gavin. Well, I have a matter. 

On page 2 of your statement you say: 

Mr. Adair’s—— 


this is the meeting of April 19 we are discussing, isn’t it, Mr. Counsel ? 
Mr. Courtney. The time is fixed as April, Mr. Gavin. 
Mr. Gavin. On page 2, the center of the page there: 
Mr. Adair’s questions had been thoroughly explored by those present and 


the conclusion had been reached that the procurement initiated by Shelby should 
be pursued with only the three contractors involved, in view of the urgency. 

Why? 

Mr. Courtney. I don’t understand 

Mr. Gavry. If you don’t want to get into that now 

Mr. Courtney. No. I don’t understand the meeting of April 19 
is in any way related to the subject Mr. Golden was talking about. 

Mr. Gavin. That is what I wanted to know. We will pursue the 
matter later. 

Mr. Hepsert. All right. Mr. Cunningham? 

Mr. CunninGHAM. No questions now. 

Mr. Heperr. Mr. Hardy ? 

Mr. Harpy. No. 

Mr. Hepert. Mr. Bates? 

Mr. Bates. No questions. 

Mr. Heésert. Mr. Miller? 

Mr. Mriurr. No. 

Mr. Hésert. Mr. Osmers ¢ 

Mr. Osmers. Not on this question. 

Mr. Hérerr. Now if Colonel Carter is here. 

Mr. Courtney. Is Colonel Carter in the house? 

Captain Harper. Mr. Chairman, Colonel Carter is not here. We 
have called him and he will be over pretty shortly. 

Mr. Rivers. That is the only place he didn’t show up. 

Mr. Héverr. Mr. Adair is present 4 

Mr. Apatr. Yes. 

Mr. Hérerr. Will you step forward, Mr. Adair, give Mr. Adair a 
seat. Stand and be sworn, please, sir. 

Do you solemnly swear that the evidence which you will give in 
connection with the matter before us will be the truth and nothing but 
the truth, so help you God ? 
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Mr. Apatr. Ido. I should like, however, immediately to say that I 

called the counsel’s attention this morning to an error in my testimony 

dna day. I discussed the contract and the amount of 30 to 40 thou- 
sand dollars. It was $67,494 and not the 30 to 40 thousand dollars. 

Mr. Heéserr. That is a detail. 

Now, Mr. Courtney, will you proceed ? 

Mr. Courtney. Mr. Adair, you have been previously identified 
in the record. Under oath will you narrate the time and the persons 
present and reconstruct in language as well as you can the conversa- 
tions had between Mr. Golden and yourself i in the spring of 1956. 

First, recollect the time and fix it, as closely as you can. 

Mr. Apatr. The date of that meeting was May 21, 1956. 

Mr. Courrney. And you were referring to what for the purpose 
of refreshing your recollection ? 

Mr. Aparr. I am referring to a file of correspondence concerning 
the subject generally. 

Mr. Courtney. Who were present at the meeting of May 21? 

Mr. Apa. This meeting was in the Pentagon offices of Mr. Golden, 
where we went by appointment. 

Mr. Courrney. Had you solicited the appointment? 

Mr. Aparr. We had solicited the appointment. 

Mr. Courtney. Now, tell who were there, and what transpired ? 

Mr. Apatr. Mr. Paul W. Steer was present with me. 

Mr. Courrnry. Did he accompany you to the Pentagon ? 

Mr. Apatr. He accompanied me to the Pentagon and to Mr. Golden’s 
office. 

Mr. Courtney. And who were present in Mr. Golden’s office during 
the course of your conversations on that day? 

Mr. Aparr. It is my recollection that Mr. Golden was there for the 
entire meeting, that there was a Mr. Bothmer or a Mr. Bothwell 
who—— 

Mr. Courrney. Is he someone whom you had seen before ? 

Mr. Apatrr. Yes: it has seemed to be—— 

Mr. Courrney. Part of the office. 

Mr. Aparr. A part of the office, person who supplies information 
to Mr. Golden on request—a liaison of some kind. 

Mr. Courtney. You recollect him, then, as being a Government 
employee ? 

Mr. Aparr. Yes, and I recollect his being there, the greater part if 
not all of the meeting. 

Mr. Courtney. What about anyone else than yourself and the three 
you have named ? 

Mr. Apatr. I don’t recall any other persons by name, but there may 
have been as many as two other persons who came in and out. 

Mr. Courrney. Male or female, uniformed or civilian ? 

Mr. Apatr. Well, I believe that they were—I don’t recall anyone 
even in meeting at all, and I believe that they might have been in uni- 
form but I am not certain of this. 

Most of our meetings with Mr. Golden have been fairly well 
attended. 

Mr. Covrrney. Did these other persons of whom you have some 
vague memory participate in the conversations that occurred ? 

Mr. Apair. No. There was no conversation on the part of any of 
these people, unless it was Mr. Bothmer who may have been inquiring 
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as to—he may have been asked whether he had talked with General 
Thurman, or what was the message from Dayton or something of that 
sort. 

Mr. Courrnry. The conversation and the subject matter discussed 
between Mr. Golden and yourself, is that what you wish to 

Mr. Aparr. And Mr. Steer. 

Mr. Courtney. And Mr. Steer. Mr. Steer talked with Mr. Golden ¢ 
Did he talk with Mr. Golden ? 

Mr. Apatr. Oh, yes. 

Mr. Courtney. All right. 

Now, reconstruct in your own language the conversation as it oc- 
curred on that morning, using Mr. Golden’s language as closely as you 
can recollect it, and supplying your own. 

Mr. Apair. My ree -ollection is quite clear about this meeting because 
we went to it with considerable agitation. We had been informed that 
this procurement was being restricted to but two companies. When 
we got to Mr. Golden’s office we were told that there would be 3 com- 
panies, not 2. 

Mr. Courtney. Who told you that? 

Mr. Apatr. Mr. Golden told me this. And to get it into the chronol- 
ogy, I want to say that following the conference on the 21st of May 
Mr. Golden called me by long- distance telephone. 

Mr. Courtney. How long after this conference? 

Mr. Apatr. The following day. 

Mr. Courrney. All right. Now, let’s complete the conference first. 

Mr. Apair. All right. 

We complained that this procurement was being restricted to 2 com- 
panies, and that there was no reason why it should be restricted to 2 
companies on the grounds that had theretofore been given us; namely, 
that the equipment was urgently needed and that only 2 companies 
who were then engaged in development work would be capable of 
producing it within the time urgently required. 

We knew something of the ‘producti ion progress of the other com- 
panies, and we pointed this out to Mr. Golden. 

Mr. Courrnery. Now, let’s come down to that part of the conversa- 
tion which related to this subcommittee. What did you say to Mr. 
Golden and what did he say to you, using the words of both as closely 
as you can recollect it ? 

Mr. Anatr. Well, I can’t recollect the exact words. 

My complaint and our complaint was that this was discriminatory 
procurement, that our company had demonstrated its ability to design, 
engineer, and produce this very same kind of equipment, that there 
was not enough unique in the situation to restrict a multimillion dollar 
procurement to only two companies. 

At this point Mr. Golden pointed out that there were three. These 
were American Electronics, of Delmonte, Calif., C. J. Hokason Com- 
pany of Los Angeles, and the Douglas Aircraft Company of Los 
Angeles, of Santa Monica. It was the next day—I pointed out to 
Mr.—— 

Mr. Courrnery. Let’s finish with that conversation. 

Mr. Apair. | pointed out to Mr. Golden that so far as I know, the 
Hokason Co. and Douglas were bidding together, if bidding at all, 
because Douglas did not make this kind ‘of equipment, and that in all 
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probability they were there to give some kind of financial support to 
the Hokason Co. 

Mr. Golden stated that that was not his information in the matter. 

And it was on the following day that he called me to correct it, and 
to confirm the correctness of what I had said at the meeting. 

Mr. Courrney. All right. 

Now, finishing with the conversation. 

Mr. Apam. We also discussed at that time that the decision concern- 
ing the ability of not more than 1 or 2 or 3 companies to produce this 
equipment was an engineering decision and probably was not entirely 
or might not be an objective decision, an unbiased evaluation of the 
facilities of other manufacturers and that I objected to these decisions 
being made, I felt at that time, by 1 or 2 people in the engineering 
agency of the Air Force. 

Mr. Courrney. Where were those people located ? 

Mr. Apatr. It was my belief that those decisions had been made by 
the Wright Air Development Center at Air Materiel Command—at 
Wright Paterson Air Force Base, Ohio. 

Mr. Courrney. Did you discuss any particular persons with Mr. 
Golden at that time ? 

Mr. Apair. Yes, sir; I did. I discussed, as I had with General 
Thurman, that the dec ision—that we felt that the primary decision in 
this ms itter to restrict the procurement to two companies had been 
‘ made by a Mr. James Groff. 

Mr. Heperr. Is he the engineer that you refer to? 

Anat. It was our belief that he was the project engineer on 
the MA-3 procurement. 

Mr. Hérerr. And that he was the individual who made the decision 4 

Mr. Avair. It was our impression that he had made the decision or 
was responsible for the major elements of the decision. 

Mr. Heserr. Now, he made the decision—Mr. Groff is his name? 

Mr. Apatr. Groff—G-r-o-f-f. 

Mr. Heérerr. Do you recall that individual, Mr. Golden? 

Secretary Gotpen. I recall the name Groff. Whether it came up 
in that conversation I can’t recall. 

Mr. Hépserr. Do you know Mr. Groff? 

Secretary GoLpEN. No, I do not know Mr. Groff. 

Mr. Hénerr. Mr. Adair, Mr. Groff was an employee, a civilian em- 
ployee, an engineer of the Air Force at that time? 

Mr. Aparr. Yes, sir, he was. 

Mr. Hitperr. Where is he today, do you know? 

Mr. Apa. He, a short time after the award was made to American 
Electric Motors or American Electronics, jomed that company as an 
engineer. 

Mr. Héserr. He made the decision in favor of the company which 
he later joined. And he is there today as far as you know / 

Mr. Aparr. I would like to indicate that it is my belief that he made 
the decision. 

We had never been given in this particular procurement an inyvita- 
tion to bid and our requests for the invitation to bid were peremptorily 
denied. That is why we were calling on Mr. Golden. 

Mr. Héserr. You had these conversations with this Mr. Groff, and 
he was an important participant in the engineering decision as far’as 
you know / 
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Mr. Apatr. We had had no discussion with Mr. Groff concerning 
the MA-3 air conditioner. Mr. Groff was the responsible and active 
project engineer on all air-conditioning projects out of the Wright 
Air Development Center to the best of our knowledge. 

Mr. H&serr. And the decision was resolved in favor of the successful 
contractor with whom Mr. Groff subsequently entered its employee. 

Mr. Aparr. That is my understanding. 

Mr. Gavin. How long after this decision was reached did Mr. Groff 
associate himself with this American Electronics ? 

Mr. Anarr. I would suggest that it was within a period of 90 days 
after the award, but I am not sure what the date of award was. I 
believe that the date he became associated with them was sometime 
in September or October of 1956. The award must have been made 
sometime in late May or June of 1956. 

Mr. Rivers. Could I inquire, Mr. Chairman / 

Mr. Heverr. Very well. 

Mr. Rivers. Mr. Adair, Mr. Golden states that you came to have 
a conversation or conference with him. 

Mr. Apatr. (Nods.) 

Mr. Rivers. And he further stated the substance, that you appeared 
satisfied with the explanation he had given to you, as a result of your 
claiming that you were discriminated against, from your own testi- 
mony just now. You went to Mr. Golden and you said, “You are 
discriminating against me,” and after the conference was over Mr. 
Golden states that you apparently were satisfied. Is that right or not / 

Mr. Apatr. That is not true. 

The word is not satisfactory. We accepted his decision and indi- 
cated that we would not carry the matter further upon his indicating 
that it would be appreciated if we did not. 

Mr. Héserr. You repeat 

Mr. Rivers. Well—go ahead, Mr. Chairman. 

Mr. Héserr. I just want to get the record absolutely correct now. 
You are now repeating under oath—— 

Mr. Apatr. What. I said yesterday. 

Mr. Héeerr. What you said yesterday. 

Mr. Hess. (Aside to the Chairman. ) 

Mr. Heésert. Mr. Hess. 

Mr. Hess. This was on May 21, 1956? 

Mr. Apartr. (Nods.) 

Mr. Hess. Shortly after this conversation which you had with Mr. 
Golden, I believe you came to my office, did you not 4 

Mr. Apatr. Mr. Steer and I did, Mr. Hess. 

Mr. Hess. Right. 

Mr. Apair. Under some embarrassment. 

Mr. Hess. And are those the words that you just testified to here? 

Mr. Aparr. They are. 

Mr. Hess. The words that you repeated to me in my office. 

Mr. Apatr. They are, sir. 

Mr. Rivers. Have you finished? 

Mr. Hess. Yes, sir. 

Mr. Rivers. At what time did you decide to go further with this 
matter and finally bring it to the attention of this committee? 

Mr. Aparr. We did not. This is a different matter that we are be- 
fore the committee on at the present time. We are talking about the 
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meeting of May 21 which had nothing to do with the second procure- 
ment of MA-3 air conditioners. We are here before the committee 
at this time, on the third procurement. 

Mr. Rivers. Of the 179 group. 

Mr. Apatir. This is 201, this time. 

Mr. Rrvers. We left the other group—we passed the 179. Now, 
we are on something else. 

Mr. Apatr. Mr. Rivers, there have been three procurements of the 
MA-3. The first time in August or thereabouts of 1955. The second 
time was the spring, April-May, of 1956. And then in September 
1956 they procured an additional 201. 

And it is in connection with that we are here now. 

Mr. Rivers. All right. 

Now, the conference which Mr. Golden has been referring to has 
nothing to do with the 201. 

Mr. Apair. No, nothing whatsoever. 

Mr. Hépverr. Mr. Hardy ? 

Mr. Harpy. Just to fix a date: you have fixed a date with this con- 
ference with Mr. Golden of May 21. You have made a reference or 
reference has been made to a subsequent visit to the office of Mr. Hess 
at which you quoted to Mr. Hess substantially the conversation with 
Mr. Golden which you quoted to the committee yesterday. 

Mr. Apatr. (Nods.) 

Mr. Harpy. Can you fix the date of that visit to Mr. Hess? 


Mr. Apair. Yes. It was shortly after we left Mr. Golden’s office 
on the same day. 


Mr. Harpy. That was on the same day. 

Mr. Aparr. We came from the Pentagon to Mr. Hess’ office. 

We had discussed the matter with Mr. Hess prior to going to see 
Mr. Golden. 

And we had gone to find out if Mr, Golden could change the deci- 
sion which General Thurman had made. We questioned that that 
could be done, but we hoped that it might. 

After talking with Mr. Golden, when we concluded that we would 
not pursue the matter further, I felt that it was unfortunate that we 
had previously talked to Mr. Hess as a member of the committee at 
all, and it was with some apology that we returned to his office to 
say “We have decided not to do anything about this insofar as request- 
ing an investigation by the committee.” 

fr. Harpy. That is all. 

Mr. Rivers. That was for the prototype? 

Mr. Aparr. No. This is for restrictive procurement. 

Mr. Rivers. For 201? 

(Further chorus of “no”. 

Mr. Gavin. Urgency group—the second group, is that not right? 

Mr. Rivers. That is 179. 

Mr. Aparr. I think it was around 1250, but I have never seen the 
invitation to bid and therefore do not know how many were involved, 
and I can’t say directly that Mr. Groff was specifically assigned as 
the project engineer. I only believe that he was. 

Mr. Rivers. May I have one question ? 

Mr. Héperr. All right. 
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Mr. Rivers. But you got a runaround from beginning to end, from 
your own testimony, on all of them. 

Mr. Avatr. That is our belief, Mr. Rivers. 

Mr. Rivers. On the three contracts, And therefore, you found as 
a last resort the only place you could come was here; is that right? 

Mr. Apatr. No, that is not correct. 

We had an opportunity to bid the first time, and we did not bid 
the very first time, in August of 1955, because at that time our engi- 
neering and production load was so heavy as to preclude our doing a 
good job on it. So we passed up the opportunity to bid at that time. 

Mr. Hépert. Mr. Gavin. 

Mr. Gavin. Do you think that this second contract was actually 
an urgency ? 

Mr. Apair. I have no way of knowing, as I stated to Mr, Golden at 
the meeting on May 21st, of understanding whether or not there is 
urgency. That would be presumptous. 

I have seen a report since then claiming that these MA-3 were ur- 
gently needed for the B-52. 

However, it is my impression that air conditioners that are servic- 
ing the B-52 today are MA-1 air conditioners produced by Keco and 
which in May and June of 1956, the Air Force could have procured 
from us on 30 days’ notice in quantity of from 25 to 50 units per 
month. 

The MA-1 was designed specifically for the B-52. I don’t say that 
it does the same job that the MA-3 does. But it is significant, it seems 
to me, that this urgency was predicated upon the need of air condi- 
tioners for the B-52. 

Mr. Gavin. You named three firms. You say American Eletronics 
was No.1. What was the No. 2? 

Mr. Anpatr. Well, this is not specifically in the order named, but 
there were three companies given to me by Mr. Golden. 

American Electrics, C. G. Hokanson Co. 

Mr. Gavin. Who? 

Mr. Apatr. C. G. Hokanson—H-o-k-a-n-s-o-n. 

Mr. Gavin. Hokanson Co. 

And the third? 

Mr. Apatr. Douglas Aircraft. 

Mr. Gavin. And you seem to think that there was some sort of a 
liaison between the Hokanson Co. and the Douglas Aircraft; is that 
right ? 

Mr. Apatr. Yes. Mr. Golden confirmed that the following day. 

Mr. Gavtn. So that would confine the whole matter to two? 

Mr. Avarr. So it became two companies. 

Mr. Gavin. Could IT ask Mr. Golden a question at that point? 

Mr. Heézert. Yes. 

Mr. Gavin. Who reached the decision—you say here as I started 
to interrogate you, that— 





Mr. Adair’s question has been thoroughly explored by those present, and the 
conclusion had been reached that the procurement initiated by Shelby should 
be pursued with only the three contractors involved in view of the urgency— 


Who in the Air Force determines who they shall be ? 
Secretary GotpeN. General Thurman was present at that meeting 
and in line with our discussion before I—— 
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Mr. Gavry. Then he can erase anybody he wants to and select? 
Secretary GotpEN. No; I would like to have him answer the question. 
Mr. Gavin. All right, let him answer it. 

Mr. Héeerr. He will answer it when he is on the stand. 

We are trying to establish the statements, the conflicting statements, 
made here. So I will ask Mr. Courtney to continue the examination. 

Mr. Courrnry. Well, coming back to the conversation of May 21, 
your mention or your protesting, I believe, is the word you used, the 
presence of Mr. Groff on the evaluation board—I think that was 
your testimony. What did Mr. Golden say if you remember in answer 
to the discussions with reference to Mr. Groff? 

Mr. Apair. Well, we did not specifically discuss Mr. Groff beyond 
my stating that I objected to the project engineer making important 
decisions of this kind which could prec ‘ude. my company even from 
bidding on a $2 million contract. 

The discussion concerning Mr. Groff began and ended with that. 

Mr. Golden, after maybe some conference, that is some interim 
conference during our meeting, said to me, “I am told that this is an 
urgent procurement, that it is vital that we get this material, and I 
hope you can accept this from me.” 

When we left, concluding that we were not going to present the 
matter to the committee, I pointed out to Mr. Golden, not that I was 
satisfied but as a matter of fact, that we did not agree with him or 
with those who had informed him, but that we appreci: ated his sin- 
cerity in the matter and were accepting his decision. 

Mr. Covrrney. That had to do with the question of the urgency 
of the procurement; is that right ¢ 

Mr. Apatr. Yes. 

Mr. Courrney. When did he use the words, if he did, to you “I 
would appreciate it if vou wouldn’t carry the matter further” ? 

Mr. Apatr. This was as Mr. Steer and I were leaving the meeting or 
just before we left. 

And I think I testified yesterday that it was more than just a 

casual remark as I recall it. It was, “I can’t ask you not to, I can’t 
direct. you not to, I can’t even recommend that you not, but I would 
appreciate it if you wouldn't go further and could accept”—whether 
this was all in a single sentence or a single paragraph—but “can accept 
my decision.” 

Mr. Courtney. All right. Now, did anything else occur? 

Mr. Apair. Yes. And I think that I have made one mistake here. 
When we left the meeting on May 21 we had not indicated to Mr. 
Golden that we would not carry the matter further. 

We left to consider the matter. Mr. Steer and I left, talked about 
it, and came over and indicated to Mr. Hess for the committee that 
we were not going to go further with the matter. 

Mr. Golden did not call me on the 22d. I called Mr. Golden on the 
22d of May, to tell him what Mr. Steer and IT had decided. 

Mr. Courrney. And what was the conversation at that time? 

Mr. Apatr. I told him that at that time we had carefully reviewed 
what had been discussed and that while we did not agree with him we 
accepted his decision concerning the urgency. 

It was then Mr. Golden said, “Well, “T am glad you called, I have 
something to tell you.” And then he went on to say that he wanted 
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to correct his 3-company statement of the day before, that it was in 
fact but 2 companies. 


Mr. Courtney. Now, is that the entire conversation, or conversa- 
tions, plural 

Mr. Gavin. At that point, Mr. Counsel—— 

Mr. Hésert. Mr. Gavin? 

Mr. Gavin. You stated that you were rather reluctant after your 
conversation with Mr. Golden to approach my very good and able 
friend Hess on the matter. What were your reasons? Did you feel 
if you pursued the matter further that it might jeopardize further 
opportunities in your bidding with the Department of the Air Force? 

Mr. Avatr. We, I think, had a normal sort of reaction to the state- 
ment, “It will be appreciated if the matter does not go further.” 

We have been before this committe a good many times, as I have 
pointed out yesterday. 

Mr. Gavin. You mean the Air Force Committee ? 

Mr. Apatr. No. 

Mr. Hérert. This committee. 

Mr. Apvatr. No; we have been before this committee or we have 
sought this committee’s good offices. We have had a feeling that this 
didn’t make for better relations with the Air Force. Mr. Steer and I 
at this time felt that an acceptance of Mr. Golden’s decision in view 
of what he said might build for better relations. I didn’t expect them 
to give me a contract right away or at any time soon, because I knew 
of none that were pending. 

But I did expect it might produce better relations. 

Mr. Gavin. Evidently, it did not. 

Mr. Apatr. Well, we have gotten some Air Force contracts in the 
meantime. They haven’t come from Wilkins, but we have gotten 
some. 

Mr. Hésert. All right, Mr. Courtney. 

Mr. Courtney. Now, as you have narrated it, the substance of the 
conversations had on May 21, and May 22, 1956, about which you had 
previously testified to this committee, do you recall anything else that 
occurred ¢ 

Mr. Apatr. Not on those 2 days; no, sir. 

Mr. Courtney. Now, we pass to Mr. Golden. 

Mr. Golden, you have heard the testimony of Mr. Adair. Is there 
anything about the testimony which he has given refreshing your 
recollection ¢ 

Secretary Gotpen. As to the particular point in issue, about any 
statement I made to the effect that I would appreciate him not carry- 
ing this further with respect to any statement along the lines he made 
of “I can’t direct and I can’t even recommend, but I wish”—I must 
again say no such statements were made. 

Mr. Courtney. By whom? 

Secretary GoLpEN. By me. 

Mr. Courtney. Do you recall the telephone call of the following 
day, May 22? 

Secretary Gotpen. I do. 

Mr. Courtney. Do you recall your correcting your impression as to 
the number of people who were to be selected ? 

Secretary Gotpen. I do. 
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Mr. Courtney. On the proposed restrictive procurement? 

Secretary Goupen. I do. 

Mr. Courtney. Do you recall that very definitely ? 

Secretary Gotpen. Yes, sir. 

Mr. Courtney. Do you recall, Mr. Golden, Mr. Adair saying any- 
thing to you during that telephone call that he accepted your decision 
as to the urgency and would not pursue the matter further? 

Secretary Gorpen. I recall him saying generally he accepted my 
decision as to the urgency. As far as any—the words or any implica- 
tion of pursuing further, if he used those words, certainly my under- 
standing was he would not pursue it with the Air Force further. 

Mr. Courtney. Let’s get down to this, then, Mr. Golden. Since you 
recollect the conversation, reconstruct the language used to you, as 
nearly as you can, and your responses. 

Secretary Gotpen. Well, I don’t believe, just as Mr. Adair can’t, 
that I can relate the exact words, but the gist and the substance of it 
was that, “I have confirmed the urgency factor, I am prepared to tell 

you,”—— 
: Mr. Courtney. This is Adair speaking to you ? 

Secretary Gotpen. No, I am speaking to Adair. “I have con- 
firmed the urgency factor. I can say to you that I am satisfied there is 
an urgency factor.” Mr. Adair told me he accepted my confirmation 
of that information which had been given him by General Thurman 
at the Air Materiel Command. 

Mr. Courtney. Did he not in the conversation of the 22d of May 
say to you that he would not pursue the matter further. 

Secretary Gotpen. I can’t deny the exact words, but if you mean 
a connection of pursuit with the committee, I can deny it. If you 
mean a connotation of pursuing it with me or with General Thurman 
or with Shelby—— 

Mr. Courrney. Well, did he or did he not use the words “I won’t 
pursue the matter further”? Without regard to what your interpreta- 
tion of what he meant might have been. 

Secretary Gotpen. I can’t remember whether he did use those exact 
words or not. I am inclined to think he, if he did use them, that I 
know the connotation was in terms of with me or with the Air Force. 

Mr. Courtney. Well, then, are you denying that he did or did not 
use the words attributed to you? 

Secretary Gotpen. I think I have given you my answer, Mr. Court- 
ney, in terms of my best recollection. 

r. Courtney. Well, you understand the issue is very clearly drawn 
here. 

Secretary Goupen. It certainly is. 

Mr. Courrney. By testimony under oath and your denial and the 
statement of Mr. Adair under oath. I am merely trying to give you 
an opportunity of correcting the record. 

Secretary Gotpen. I don’t—— 

Mr. Courtney. And making it perfect. 

Secretary GotpEen. I think I have made myself clear. 

Mr. Courtney. And that is as far as you desire to go at this time? 

Secretary GotpEeN. Yes, sir, I believe I have told the whole story. 

Mr. Courtney, That is all on that subject, then, Mr. Chairman. 
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Mr. Héserr. At the time of the telephone conversation Mr. Golden, 
did you have any knowledge then that Mr. Adair had been to Mr. Hess 
and through Mr. Hess to this committee? 

Secretary Gotpen. At the time of the phone conversation 4 

Yes, because on the May 21 meeting when Colonel Carter came in 
it was indicated to.me that a memorandum of facts was being prepared 
in answer to an inquiry that had been made by this committee. 

Mr. Hiésertr. Now, you vividly recall the presence of Colonel Carter, 
because he made this presentation ? 

Secretary Gotpen. No. Colonel carter said that. I have checked 
the records and find that a memorandum was prepared by the Air 
Staff to General Kelly’s office reciting the facts in this case. 

Mr. Héserr. Now, when did you learn of that memorandum ? 

Secretary GotpeN. The memorandum was dated May 17. It was 
received by me probably in the course of transmission within the 
mext couple of days. 

Usually, they go from the Air Staff, Materiel, to General Kelly’s 
office to my office, 

Mr. Courtney. That is three days 

Mr. H&sert. That is the mechanics. What I am trying to establish 
is this, that at the conversation in your office, and during which 
Mr. Adair alleges you said you will “appreciate it if you don’t go any 
further,” at that moment did you have any knowledge that Mr. 
Adair had been to this committee through Mr. Hess? 

Secretary Gotpen. Are you talking about the May 22 date, sir? 

Mr. Hess. 21. 

Mr. Héperr. 21. 

Secretary Goutpen. 21% I don’t believe that I had been cognizant 
of the case until as told to me, Colonel Carter came in and indicated 
that General Kelly’s office had an interest. 

Mr. Hé&sert. Now, this telephone conversation occurred on which 
date? 22? 

Secretary GoLtpEN, The 22d. 

Mr. Héserr. Well, between the 21st and 22d you then became cog- 
nizant of the fact that Mr. Adair had been to this committee ? 

Secretary GotpeN. That is correct. 

Mr. Hesert. Now, when did you know that? 

Because until this morning you didn’t know Colonel Carter was 
at the meeting. 

Secretary GoLtpen. Yes, that is right. I would just like to indicate 
that. 

Mr. Courtney. What was the date—— 

Secretary Gotpren. This morning, I got the legislative and liaison 
file. 

Mr. Courtney. What is the date of that memorandum from which 
you are reading? You gave May 17. 

Secretary Goupen. Yes. 

Mr. Covrrney. That would be 3 days before the conversation ? 

Secretary Gotpen. May 17, the memorandum came from the 
Deputy Chief of Staff, Materiel Office, to General Kelly’s office. It is 
dated May 17. There is a—— 

Mr. Courtney. Just a moment. We are talking about a conversa- 
tion this morning of May 21 and 22. 
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Secretary Gotpen. Yes. T am trying to tell you now that [ wa: 
not aware at the time of—to the best of my recollection, I was hot 
aware that there had been an enquiry. I am telling you that-when I 

saw this memorandum, when Colonel Carter came in this morning and 
told me that he had been there, it seems to me it follows, and I must 
tell you now that I probably was aware that there was an inquiry from 
the committee. 

Mr. Héserr. Well, then—that is what I am trying to establish. I 
am trying to get the record clear. Then between the time Mr. Adair 
left your ‘office and you made this alleged remark and the time of the 
conversation a day later, on May 22, you then had knowledge that Mr. 
Adair had been to this committee ? 

Secretary GoLpeN. Yes, sir. 

Mr. Héserr. And when Mr, Adair told you on the phone “I will not 
pursue the matter further”, if you accept that he did say it, certainly 
the connotation or the 1 impression that you got was that “he was refer- 
ring only to its further pursuit with the Air Force and not with this 
committee ¢ 

Secretary GoLtDEN. Number 1: This is the context that I have it in 
and remember it: If he said it, I didn’t. 

Mr. Héserr. That is what I am saying: Presuming he did say it. 

Secretary Gotprn. Yes, presuming he did say it. I would like to 
make it clear he may have said it, but T didn’t say or request him to 
say it. 

Mr. Héserr. But I recall your testimony a few minutes ago to say 
if he did say it, you took it as meaning he would not pursue the matter 
further with the Air Force? 

Secretary GoLDEN. Yes, sir. 

Mr. Hézerr. Why would you have drawn the line, coming in pos- 
session of the knowledge between the time that he left the office, that— 
he had gone to the extreme of coming to this committee and then in 
that spli t second you decided, when he said “I won’t pursue the matter 
further”, that he was referring to the Air Force and not this eom- 
mittee ¢ 

Secretary GotpeN. Mr. Hébert, I can only say, again, this is the 
context in which we talked. This is the context in which I under- 
stood it. 

Mr. Osmrrs. Mr. Chairman. 

Mr. Heserr. Mr. Osmers. 

Mr. Osmers. Mr. Chairman, I would like to ask Mr. Adair a ques- 
tion. 

In your best recollection, at the meeting of May 21, with Mr. 
Golden, was this the committee he mentioned? Were the words 
“congressional committee” or “investigations committee” mentioned 
by you or Mr. Golden or any one else? 

Mr. Apam. Yes, it was. Because whether we like it or not, the 
Air Force ag of us in terms of this committee, ed 

Mr. Oswers. I didn’t ask you you that, Mr. Adair. I asked you 
a “yes” or “no” question. Was this committee mentioned at your 
meeting on May 21? Why don’t you say “yes” or “no,” or don’t 
remember ? 

Mr. Apair. I say “yes,” sir. 

Mr. Osmers. All right. 
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Mr. Apatr. I was then trying to explain why. 

Mr. Osmers. No need to. 

Mr. Courtney. That would be all on that subject. 

Mr. Harpy. Mr. Chairman—— 

Mr. Héperr. Mr. Hardy. 

Mr. Osmers. May I ask Mr. Golden the same question ? 

Mr. Hésert. Mr. Osmers. 

Mr. Osmers. Do you remember the word “committee,” this com- 
mittee, congressional committee, being mentioned at the meeting of 
May 21, 1956? 

retary Gotpen. Mr. Osmers, my best recollection is that I do not 
remember it being mentioned or discussed. 

Mr. Osmers. Thank you. 

Mr. Hépert. Mr. Hardy. 

Mr. Harpy. I wanted to clear up probably some more data here. 
The memorandum that you referred to is dated May 17, and that is 
the memorandum of Colonel Carter; is that correct ? 

Secretary GoLpen. No, sir. 

Mr. Harpy. Whose memorandum is it ? 

Secretary Gotpen. That is a letter from the Deputy Chief of Staff, 
Materiel Office. That is the procurement staff in Headquarters, 
Washington. When there is an inquiry from this committee, or any 
committee, or any Congressman come in, get the facts from the 
field, such facts as they have, and report it to General Kelly’s office, 
and to the Secretary’s office. That is dated May 17. There is no 
date on when it got to me, unfortunately. 

Mr. Harpy. You don’t know whether, then, you received that letter 
before the meeting or not ? 

Secretary Goupen. I can’t say for sure. On the time involved, it 
would seem that I would. 

Mr. Harpy. Well, I have been a little bit concerned about the refer- 
ence to Colonel Carter’s attendance at a meeting. I don’t know whether 
it was this same meeting. What do we have to fix the date of the 
meeting that he attended on May 21? 

Secretary Gotpen. I didn’t get that. 

Mr. Harpy. I am wondering whether we are talking about two 
different things. 

Secretary GotpENn. No, we are talking about one date, May 21, sir. 

Mr. Harpy. It is definitely determined that Colonel Carter attended 
a meeting on May 21, is it? 

Secretary GoLpEN. Yes, sir. 

Mr. Harpy. According to your testimony ? 

Secretary GotpEN. Well, you will recall 1 didn’t remember the date. 
I am willing to accept Mr. Adair’s statement of the date because he 
has it pinpointed. 

Mr. Hésert. Colonel Carter will testify, Mr. Hardy. 

Mr. Harpy. At the meeting on May 21, when there was a discussion 
of the question of urgency, was it determined who made the finding 
of urgency ? 

Secretary Gotpen. Yes, sir. 

Mr. Harpy. Did you make the finding? 

Secretary Goipen. No, sir. I explained that this decision had 
been made at the procuring depot at Air Materiel Command, and that 
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Mr. Adair had been told that, and Mr. Adair told me he had been 
told that this was an urgent procurement, but he wanted me to confirm 
it. He wanted me to look into it. 

Mr. Harpy. Did you determine who was the source of that finding? 
Was Mr. Groff the source of it? Of course, he wouldn’t have made 
or issued the final order? 

Secretary Gotpen. No, sir. It is at this point that I suggested that 
I talk to General Thurman, who told me about this very high-level 
meeting which was concerned with this whole area and that this 
particular matter about urgency had been discussed. The informa- 
tion I got was from General Thurman. 

Mr. Heéserr. Any further questions on this point? 

Mr. Miuier. Well, Mr. Chairman, getting to this question of urgen- 
cy, wouldn’t General Thurman be the better one to establish that, 
when we get to that? 

Mr. Hésertr. When we get to that. We are trying to get it all in 
chronological order and trying to give the witnesses who are in conflict 
a full opportunity to get their statements on the record. That is the 
whole purpose of pursuing this point at this moment. 

Now, Mr. Golden, there is just one more question I want to ask you 
in connection with the memorandum referred to of the 17th which 
Colonel Carter had and which you did not recollect until it was 
brought to your attention this morning. Would you say, now havin 
heard the discussion, that during the course of this meeting Colone 
Carter did or did not hand you this memorandum ? 

Secretary Gotpen. I can’t say, Mr. Hébert. I would like him tosay. 
I can’t recollect. 

Mr. Héeert. No, I am asking you; do you recollect ? 

Secretary Gotpen. As to whether he handed me the memorandum? 

Mr. Hésert. Whether you were cognizant of that memorandum 
at that meeting before Mr. Adair left. 

Secretary Gotpen. Mr. Hébert, I can’t honestly recollect that I saw 
that memorandum on that date. It may have been in my office being 
worked on by one of my boys. But I do not recall that that memoran- 
dum was handed to me or that I was aware of it at that time. 

Mr. Hévert. But you did become aware of it after 

Secretary Gotpen. Yes. 

Mr. Hérertr. Then do you recall having seen it? 

Secretary Gotpen. Oh, yes. 

Mr. Hézert. You are positive now you saw it ? 

Secretary Gotpen. I am positive. I checked the file and the May 
21 date is about right. 

Mr. Hésert. So you do say that you did see the memorandum 
between the 21st meeting and the telephone conversation of May 22? 

Secretary Gotpen. Yes. Iam positive of that because we wrote the 
Committee a reply. 

Mr. Gavin. Has Colonel Carter arrived yet? 

Mr. Bates. Mr. Chairman. 

Mr. Hésert. Mr. Bates. 

Mr. Bates. Mr. Adair, ofttimes when a person says something 
it is interpreted differently by somebody else. 

Mr. Aparr. (Nods.) 
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Mr. Barres. Now, you have heard Mr. Golden’s testimony here. 
Do you think there was any room for him misunderstanding what you 
had in mind, that his interpretation might have been different from 
what you implied, that he could have been said that it wouldn’t be 
necessary for his office for the Air Force to pursue the matter further, 
or are you rather specific in your comment that he actually did under- 
stanc vou were talking about this congressional committee ? 

Mr. Apatr. Mr. Bates, I would like to think that more than one 
interpretation was possible. I was shocked by Mr. Golden’s denial 
of this this morning because I regretted very much yesterday having 
to use his name in connection with it at all. 

I don’t think that any other interpretation was even remotely 
possible. 

Mr. Bates. Did you discuss the congressional committee earlier 
in your remarks, before you were going out the door? 

Mr. Aparr. The name of the committee came up because at that 
time I initiated my comments to Mr. Golden with the remarks “We 
hated being here again on another matter.” We had been to the 
committee on previous matters. And we were getting pretty sensitive 
to the fact that people were going to think—that people like Mr. 
Golden were going to think that we were always running to him and 
to the committee. And I am under the i impression that—this I don’t 
recall. Mr. Steer may better recall, if he is called. 

Mr. Héserr. He will be called. 

Mr. Apatr. He is on a trial down in Delaware, I think. 

Mr. Héserr. Will Mr. Steer be here tomorrow ? 

Mr. Aparr. We will certainly make every effort to get him here, sir. 

I am under the impression that the appointment with Mr. Golden 
was made from a telephone in this office that morning. My recollec- 
tion isn’t entirely clear on that, but it is pretty good on it. 

Mr. Bares. Your reference to this committee was in the context of 
prior inquiries you have made before this committee. Did you ever 
suggest that the item at issue might be presented to this committee? 
Would you give Mr. Golden any reason to infer that that might be the 
situation ? 

Mr. Apair. Yes. Mr. Golden, I think, not only must have gotten 
that from our conversation, but any report he had from General 
Thurman, because when General Thurman called me to tell me that 
they had ‘concluded; that is, he had concluded that the matter was 
being handled properly and would not include my company, I told 
him that we were not satisfied with the matter and would be carrying 
it further. 

Mr. Bares. Well, would you expect him to derive that conclusion 
by inference or did you specifically state or indicate definitely that you 
would perhaps pursue this matter through this committee ? 

Mr. Apar. I think perhaps mostly by inference, because you don’t 
go in to seek assistance with a threat. 

Mr. Bares. Well, that being so, would you consider it abnormal 
for him to conclude if you were to pursue the matter you would be 
pursuing it at the Air Force level, rather than this level? 

Mr. Apatr. No; obviously at this level. We had pursued it—he 
was the highest in the Air Force that we could possibly go, as we 
understood it. 
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Mr. Barns. Of course, he could also infer that perhaps you might 
come back to him again. But there is no doubt in your mind what 
you thought he believed 2 

Mr. Apatr. No doubt. 

Mr. Osmers. Mr. Chairman. 

Mr. Hiperr. Mr. Osmers. 

Mr. Osmers. Mr. Adair, would it not be true that the fact that you 
did not pursue the matter further at that time indicates that in your 
mind no wrongdoing had occurred ? 

Mr. Apatr. I don’t think we had ever claimed wrongdoing, as such, 
Mr. Osmers. 

Mr. Osmers. You didn’t? Well, I should think the implication was 
very strong, that you felt that there was wrongdoing. And I want 
to know whether you either thought there was no wrongdoing or 
whether you condoned it. 

Mr. Apatr. Neither, sir. 

We believe that this procurement should have been made available 
to all manufacturers, not just the two that were selected and Keco, but 
the entire family of the refrigeration industry. 

When Mr. Golden stated that he had investigated the urgency, had 
confirme dit in his own mind, we then said we were not satisfied with 
the decision but we would accept it. 

Now I don’t think that involves condoning. It does not mean that 
we think it was wrong. I believe that the Government would have 
saved money and would have gotten these air conditioners just as 
quickly as they are getting them—and apparently, according to Mr. 

Golden's statement, they are not getting them very fast —if it had 

been opened up to the entire refrigeration industry. But Mr. Golden, 
whose decision I was willing to accept, because I then respected 
him— 

Mr. Osmers. But, Mr. Adair, matters of such urgency have to be, to 
some degree, matters of judgment, just as your activities later on last 
year become matters of judgment as a businessman for you. ‘They 
were exercising their judgment. 

What I am trying to find out from you is this: If you felt that the 
Air Force was wrong, then, why didn’t you come back to this commit- 
tee where you have been, according to your own testimony—and I am 
2 new member—a frequent caller? Why didn’t you come back here 
and so state in May of last year? 

Mr. Hess. He is here today. 

Mr. Osmers. He is here today about another procurement. 

Mr. Hess. Yes. 

Mr. Osmers. Mr. Adair, would you please answer the question / 

Mr. Apam. I was willing to accept Mr. Golden’s decision at that 
time. 

Mr. Osmers. Thank you. 

Mr. Hepsert. I may say, Mr. Osmers, as a new member of this com- 
mittee, you will hear a lot about urgency. 

Mr. Osmers. I am sure of that. 

Mr. Hénertr. Which this committee is very thoroughly cognizant of. 
Is Colonel Carter here? 

Did Colonel Carter arrive yet? 
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Captain Harper. No, sir; he hasn’t come in. 

Mr. Hésert. You will have him available tomorrow? 

Captain Harper. Yes, sir; he will be available tomorrow. 

Mr. Héserr. All right, the committee will stand adjourned until 
10 o’clock tomorrow morning. 

(Whereupon, at 12:10 p. m., the subcommittee adjourned to recon- 
yene Wednesday, February 27, 1957, at 10 a. m.) 
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House oF REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D. C. 

The subcommittee met at 10 a. m., the Hon. F. Edward Hébert, 
chairman of the subcommittee, presiding, with the following mem- 
bers present: Mr. Hess, Mr. Brooks, Mr. Gavin, Mr. Rivers, Mr, Cun- 
ningham, Mr. Fisher, Mr. Bates, Mr. Hardy, Mr. Osmers, and Mr. 
Miller. 

Mr. Hészerr. The committee will be in order. 

Mr. Hess. Mr. Chairman 

Mr. Hépert. We were going to depart from the regular order this 
morning because of a problem which has arisen, and in order to accom- 
modate General Thurman we will have him as the first witness and we 
will be very brief with him and then proceed with Colonel Carter and 
the other witnesses. 

Now Mr. Hess? 

Mr. Hess. I want to make perfectly clear, Mr. Chairman, a state- 
ment I made yesterday, or rather a question that I propounded to the 
witness yesterday, and I understand there has been a misinterpreta- 
tion placed on it by somebody evidently who was in this room, and 
spread it over the Pentagon. The story that was supposed to have 
been wns was that I said that I was a law partner of Mr. Adair. 


I will read from the record the question that I propounded to Mr. 
Golden. 


Mr. Hess. I recall very well in April or May of 1956 when Mr. Robert Adair 
and Mr. Paul Steer, his law partner, whom I know very well—I know both of 
them very well. I practiced law with them in Cincinnati. 

Let me say for the record that statement was absolutely accurate, I 
have never been associated in the practice of law with either Mr. 
Steer or Mr. Adair. I have never tried a case against either one of 
them. We have never been cocounsel in a case. 

I never knew Mr. Adair personally until he came to this committee 
when I was chairman of it, and asked us to look into a contract which 
he had with the Air Force. 

I think that should clear the record, Mr. Chairman. 

Mr. Heserr. | think it should, Mr. Hess. 

Because it does concern myself, and members of the committee when 
a defense is attempted to be built up on erroneous interpretations of 
what a member has said. I think it very proper that you did clear up 
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the record, and make it very clear that you did not know Mr. Adair 
or his partner or anyone connected with this case until they came to us 
as a Member of Congress, while you were chairman of this committee, 
and they performed a perfectly proper approach and you performed a 
perfectly proper function. 

Mr. Hess. In order to clarify it still further, when I said I prac- 
ticed law with them in Cincinnati, the interpretation that I place on 
that statement was that we practiced before the bar in Cincinnati as 
lawyers. 

Mr. Cunnincuam. Members of the same bar. 

Mr. Rivers. I got to call it to Mr. Hess’ attention yesterday. I 
understood him to say he was a member of the bar, the common bar 
with all of them. I recall that vividly. I called it to Mr. Miller’s 
attention. 

Mr. CunnincHaAm. Isn’t that what any practicing lawyer would 
so interpret ? 

Mr. Rivers. I think that is the common term we use in the legal 
profession. 

Mr. Hésert. As one who has been accused of practicing law with- 
out a license, I can easily understand that, what a layman will place 
on that construction. 

Mr. Courrney. General Thurman, do you have a prepared state- 
ment ? 

General THurman. No, sir; but I would like to make a statement 
about my being the first witness. 

Mr. Héserr. All right General Thurman. 

General THurmMan. Mr. Chairman, I am deeply appreciative of the 
consideration of the committee, but under the arrangements T have 
made I can not leave until one o’clock, anyhow. If the committee 
would prefer to proceed, it won’t hurt me at all. TI am most appreci- 
ative, but I don’t think it is necessary. I will return tomorrow 
morning. 

The Air Force witnesses are here. 

Mr. He&pserr. After conference with General Thurman, as will re- 
scind the original instructions and proceed with the matter which we 
had under discussion yesterday. We want Colonel Carter at this 
time. 

Colonel Carrer. Yes, sir, Mr. Chairman. 

Mr. Heserr. Will you lift your hand, please? 

You swear the testimony you are about to give in connection with 
this matter will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Colonel Carter. I do, sir. 

Mr. Héserr. Identify yourself now for the committee. 

Colonel Carter. My name is Roger M. Carter. I am a lieutenant 
colonel in the Air Force. I work in legislative liaison. I think I was 
referred to yesterday as the ubiquitous Colonel Carter. 

I looked that up, sir. 

Mr. Courtney. With words of that size, then, in your possession, 
it won’t be necessary, I take it, to advise you of your constitutional 
rights, and the other information that is given to witnesses under the 
rules of the House? 
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Colonel Carrer. Yes, sir, | understand that, sir. I looked that up, 
though, incidentally, and I feel perfectly all right. 

Mr. Hézert. Will you inform the committee what it means? 

Colonel Carrer. Well, sir, in answer to that question it says a person 
has the ability to be in several places at the same time. 

Mr. Mriuier. Mr. Chairman, I also looked that word up and it 
means just a guy that gets around a whole lot. : 

Mr. Courtney. Colonel, let’s relate this, that is your duties, im- 
mediately to a conference on May 21, 1956, in the office of Mr. Max 
Golden, with whom you are familiar, no doubt, and whose duties you 
know and whose office is some place near yourself; is that right? 

Colonel Carrer. Yes sir; that is correct. 

Mr. Courtney. Do you recall such a conference ? 

Colonel Carter. Yes, sir; I do. 

Mr. Courtney. How did you happen to be there ? 

Colonel Carrer. Well, sir, I had an inquiry from this committee 
regarding this particular case, and I thought it necessary I be present 
at this meeting. 

Mr. Courtney. Well, how did you know the meeting was to occur? 

Colonel Carrer. Well, sir, not of my own personal recollection, I 
will have to admit. I don’t know how I knew it; but I was told by 
an officer who worked for me. 

Mr. Courrnrey. Had you been told the week before that the com- 
mittee was after you because the Air Force had been some 30 days late 
in answering its inquiry ? 

Colonel Carrer. Would you repeat that question, please, sir? 

Mr. Courtney. Did the fact that you were called by this committee, 
by representatives of this committee, on the week previous, telling 
you that you were some 30 days late or about to be 30 days delinquent 
on an answer to the subecommittee—did that have anything to do with 
your presence this morning? 

Colonel Carrer. Sir, I would say it probably would have some very 
definite thing to do with my presence. I don’t recall such a telephone 
call from the committee, but it is not an unusual thing to happen, I 
assure you. 

Mr. Courrney. Thirty days is a reasonable time within which to 
expect an answer? 

Colonel Carrer. It certainly is; in fact, it is too long. 

Mr. Courtney. As a matter of fact, didn’t you know the committee 
had called Wright Field in an attempt to find out where the answer 
was? 

Colonel Carrer. I can’t say of my recollection, Mr. Courtney. 

Mr. Courtney. As a matter of fact, weren’t you told by representa- 
tives of this committee that the committee had talked to General Jones, 
and that General Jones had said to you that answer had been sent for- 
ward on Friday or Saturday previous? 

Colonel Carter. Mr. Courtney, again I repeat I can’t personaliy re- 
call that particular conversation. ‘ 

Mr. Courtney. Well, in any event, you got to this office when all 
of these people were present. 

Now you were not here yesterday ? 

Colonel Carrer. No, sir; I was not here yesterday. 

Mr. Courrnery. Have you read the transcript of the testimony ? 
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Colonel Carrer. Yes, I have. 

Mr. Courrney. All right, now, you tell us who were present and 
what happened ? 

Colonel Carrer. All right, sir. 

Now, to the best of my recollection, Mr. Golden was there, Mr, Both- 
mer, a representative from Keco, which I understand who name is 
Mr. Adair. 

I think there was a gentleman with Mr. Adair. 

Then I was present. Those are the people I remember as being 
present at this meeting. 

Mr. CourrNey. Do you remember someone being with Mr. Adair? 

Colonel Carter. Yes, sir; to the best of my recollection I think 
there was a party there with Mr. Adair. 

Mr. Courtney. Reconstruct the conversation then, between the in- 
dividuals, using the first person singular if you can. 

Colonel Carrer. Well, I would like to point out—now, this has been 
almost a year since this meeting took place. I didn’t attach any par- 
ticular significance to it, other than a normal, routine type of meeting. 
For that reason I can’t recall conversations with exactness. I would 
say this, that it was Mr. Golden who was engaged in the process of 
explaining to Mr, Adair why his firm had not been permitted to bid 
in the procurement of some air conditioners. 

Mr. Courtney. Well, what was Mr. Golden telling Mr. Adair? 

Colonel Carrer. Well, sir, it was sort of one of those situations 
where “We are sorry, sir, but.” The situation was such that—it was 
an urgent requirement for these particular air conditioners for certain 
type aircraft. 

And I think the Air Force had gone directly to a couple of firms 
who were quite a long way down the path on qualifying some ma- 
chines. So Mr. Golden explained to Mr. Adair that we considered 
that the action the Air Force had taken had been justified. 

Mr. Courtney. Now what else transpired ? 

Colonel Carrer. Well, again, I repeat, sir, it was a pretty routine 
type of meeting. I can’t recall any specific details of that type. 

Mr. Courtney. Wasn’t the subject of this subcommittee’s inquiry 
discussed at that time? 

Colonel Carrer. No, sir; to the best of my recollection that did not 
come up. 

Mr, Courtney. Didn’t you have in your hand a folder in which 
the subcommittee’s inquiry was posed to you, and the proposed answer 
that you were going to submit to Mr. Golden? 

Colonel Carrer. I don’t recall having that paper with me, sir. 

Mr. Courtney. You got that folder, Mr. Golden ? 

Secretary GotpEN. No. I gave it—yes. 

Colonel Carrer. I have here the inquiry I had received from the 
committee. And I have also the copy of the reply we sent to the 
committee. 

Mr. Courrnry. Yes. Weren’t those documents in your hand when 
you were in the meeting of May 21? 

Colonel Carter. Mr. Courtney, in all honesty I can’t actually say 
whether it was or not. I honestly don’t recall. 

Mr. Courtney. You certainly must have been very alive and aware 
of the subcommittee’s inquiry as to what the urgency of this procure- 
ment was, weren’t you? 
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Colonel Carrer. Well, sir, trying to recall back to that particular 
date, I would be at a loss to make a particular comment on that. I say 
we usually try to give this committee prompt action on any inquiry 
they have. 

Mr. Courtney. Let me refresh your recollection. 

Colonel Carrer. All right, sir. 

Mr. Courtney. Let’s refer to the memorandum of this committee 
to the legislative and liaison office dated April 19, 1956. 

Colonel Carrer. Yes, sir; I have a copy of that here. 

Mr. Courtney (reading) : 

It has been represented that this proposed procurement inmplements B-52 
aircraft procurement and is “urgent.” The protesting firm had been an Air 
Force supplier. 

Question 4. You were asked to furnish a statement as to the ur- 
gency of the procurement and the memorandum wound up: 

It is requested that this matter be immediately brought to the attention 
of the responsible authority since the matter has been described as urgent. 

Weren’t you discussing the so-called urgency of this procurement? 

Colonel Carrer. No, sir. 

As a matter of fact, at this meeting I didn’t say a word. I just sat 
there, and listened, during the entire course of this meeting. 

Mr. Courtney. All right, tell us what you heard. 

Colonel Carter. Well, I will say again that it consisted of an ex- 
lanation on Mr. Golden’s part, as to the course of action the Air 
“orce had followed in this case. 

He explained the urgency to Mr. Adair. That is about the sum and 
substance of it, Mr. Courtney. 

Mr. Courtney. Was there any mention made of this subcommittee ? 

Colonel Carrer. Sir, there was no mention made of this subcommit- 
tee, to the best of my recollection. 

And incidentally, I might mention this, sir, that working in legis- 
lative liaison and had such a statement been made I would have con- 
sidered it most unusual—I mean I am applying this case to the type 
of statement which it is alleged Mr. Golden made, and I think I most 
certainly would have remembered it. 

Mr. Courtney. Did you hear at any time, overhear any conversa- 
tion between Mr. Adair and Mr. Golden with reference to further 
action in this matter ? 

Colonel Carrer. Mr. Courtney, to the best of my recollection, I do 
not recall any statement about further action on this case. 

Mr. Courtney. Would you say that such a conversation did not 
occur ¢ 

Colonel Carrer. I couldn’t swear that it did not occur; no, sir. But 
to the best of my recollection, it did not occur. 

Mr. Courtney. Were you there the whole meeting? 

Colonel Carter. I think I got there a little late after the meeting 
had started. 

Mr. Courtney. Did Mr. Adair stay after you left the room? 

Colonel Carrer. No, sir. I think he preceded me out of the room. 

Mr. Courtney. Were the parties standing or sitting at the desk 
during the whole conversation ? 
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Colonel Carrer. During the course of the discussions, all parties 
were seated in Mr. Golden’s office. 

Mr. Courtney. Were there any conversations between Mr. Golden 
and anybody else present at that meeting, as they were leaving the 
room ¢ 

Colonel Carrer. 1 would say—I can’t recall specifically any con- 
versations of that type, but [ imagine it would be a normal type of 
thing to happen though, for people to say goodbye to each other and 
so forth. 

Mr. Courtney. Did you hear Mr. Golden state in words or in 
substance that he would appreciate, and he couldn’t advise and he 
couldn’t direct but he would appreciate it if this matter did not go 
further ? 

Colonel Carrer. I have no recollection of that statement being 
made, sir. 

Mr. Courrnrey. Would you say that such a statement could have 
been made without your rememberi ing it at the moment ? 

Colonel Carrer. I would say, sir, that that is possible, but I would 
like to add, considering the job I have, that is working in legislative 
liaison, had such a statement been made I would have considered 
it most unusual and I think certainly I would have remembered it. 

Mr. Courtney. But that is the only remembrance and the only 
assurance you can give this committee as to what transpired at the 
meeting; is that correct ? 

Colonel Carrer. That is correct, sir. 

Mr. Courtney. So by a process of elimination you are attempting 
to answer the questions, is that it? 

Colonel Carrer. By a process—how do you mean that, sir? Would 
you rephrase that question ? 

Mr. Courtnry. That is all right. Do you remember the conver- 
sation ? 

Colonel Carrer. I have no recollection of the conversation; no, sir. 

Mr. Courrnry. And you don’t remember any parts of the conversa- 
tion specifically ? 

Colonel Carrer. No, sir, I do not. 

Mr. Courtney. Other than the subject of the urgency of the—— 

Colonel Carrer. Explanation of the procurement. 

Mr. Courtney. The explanation of the selection—— 

Colonel Carrer. Of whoever it was who was selected. 

Mr. Courtney. Whoever it was who was selected. That is all you 
remember ? 

Colonel Carrer. That is all [ remember; yes, sir. 

Mr. Courtney. That is all I can ask you. 

Mr. Kunn. May I ask? 

Mr. Courtney. Yes. 

Mr, Kvunn. Did Mr. Adair inform you of the pending meeting of 
May 21, Colonel Carter? 

Colonel Carrer. No, sir; Mr. Adair did not inform me of it. 

Mr. Kunn. Did the subcommittee inform you of it? 

Colonel Carrer. You are referring to the meeting in Mr. Golden’s 
office ? 

Mr. Kunn. That is right. 
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Colonel Carrer. I don’t recall. I have been told—I might add 
this: I have been told by an officer who works with me in the office 
that about the time this meeting was coming up, Mr. Golden had 
asked him if we had a congressional inquiry on this particular case. 
And this officer replied no, he didn’t know whether we did or not, 
and he would find out. 

Then he informed me later of this particular meeting, and that 
resulted in my presence. That is what has been told me. I don’t 
recall that myself. 

Mr. Kunn. Who was the officer ? 

Colonel Carter. Major Garcia. 

Mr. Courrney. How long had you been on duty at the Pentagon 
at the time this occurred, Colonel? 

Colonel Carrer. At the time this occurred. Let’s see. I went 
to work in the Pentagon in August of 1955. 

Mr. Courrnry. When did you go on to this particular duty? 

Colonel Carrer. I went there on this duty immediately, when I 
reported to the Pentagon ? 

Mr. Courrney. No further questions. 

Mr. Héserr. Colonel, I understand your statement a few moments 
ago to say that an officer who worked with you—he was not your 
partner, incidentally, but worked with you—approached you and 

said that Mr. Golden had inquired of him whether there was a con- 
gressional inquiry on this particular matter. 

Colonel Carrer. Yes, sir, that is correct. 

Mr. Hrénerr. Can you place the date of that? Was it before May 21 
meeting ? 

Colonel Carrer. Mr. Chairman, I am sorry I can’t say what date 
it was. 

Mr. Héserr. Well, we won’t go to the dates now. We will go 
before, say, this meeting took place to which we are referring, which 
the record shows was May 21. I won’t ask you to recall the date. 
But it was before that meeting, wasn’t it? 

Colonel Carrer. Yes, sir, because you understand that is the way 
[ found out about the meeting. And it resulted in my presence 
at the meeting. 

Mr. Héserr. And that officer was—do you recall who the officer 
was ¢ 

Colonel Carrer. Yes, sir. His name was Major Garcia. 

Mr. Hésert. Major Garcia. 

Colonel Carrer. Yes, sir. 

Mr. Héserr. Informed you prior to this meeting which is under 
discussion, that Mr. Golden had inquired whether ‘there was a con- 
vressional inquiry on this particular matter? 

Colonel Carrer. Yes, sir, that is correct. 

Mr. Hépsertr. Now you testified that you did not hear the remark 
which is purported to have been made by Mr. Golden, to the best of 
your recollection ? 

Colonel Carrer. Yes, sir, that is correct. 

Mr. He&sert. Is it possible that such a remark could have been made 
that you wouldn’t have heard ? 
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Colonel Carrer. During the course of the discussion, sir, in the 
office, 1 don’t recall such a remark being made. As the people were 
departing, it could possibly have occurred; yes, sir. 

r. Hepsert. It could have been made and you couldn’t have heard 
it? 

Colonel Carter. That is possible, yes, sir. 

Mr. Hésert. So you don’t know whether it was made or not? 

Colonel Carter. To the best of my recollection, I don’t know 
whether it was made or not. 

Mr. Hésvert. That is right. 

I mean you can’t testify that it was made or it wasn’t made? 

Colonel Carrer. No, sir, I can’t say that in a sworn statement. I 
can’t say that. But I can say this, sir, that had that statement been 
made during the course of those discussions, and had I heard it, IT 
would have considered it most unusual, and I am pretty certain I 
would have remembered it. 

Mr. Héserr. Of course you would. You have made your position 
quite clear on that. And everybody else agrees with that position, 
that if it had been made in your presence you would certainly have 
remembered it. But if it was oa out of your presence, you would 
have no knowledge of it and can’t testify it was not made. 

Colonel Carter. That is correct. 

Mr. Hésert. And when this conference did break up, in the normal 
exit of members of a conference, they probably walked to the door 
and shook hands and said goodby, and so on and so forth. 

Colonel Carrer. Yes, sir, that is correct. 

Mr. Héserr. That is what happened ? 

Colonel Carrer. That is correct, yes, sir. 

Mr. Heserr. And you were not standing next to Mr. Golden and 
Mr. Adair all the time? 

Colonel Carter. I can’t recall. I don’t believe so, sir. 

Mr. H&pert. Now, what caused you to go unsolicited to Mr. Golden 
yesterday to inform him that you were at this conference ? 

Colonel Carrer. Well, I had found out about it, sir. I had found 
out—some questions had come up about this conference and it sud- 
denly dawned on me it must have been the one I attended. 

Mr. Héserr. And you told Mr. Golden he did not make such a re- 
mark or you did not hear such a remark # 

Colonel Carrer. I told him, to the best of my recollection he did not 
make such a remark. 

Mr. Hésert. You could not tell him what he said, but what you 
heard ? 

Colonel Carter. I told him, to the best of my recollection he did 
not make such a remark. 

Mr. Heévert. You did not hear him make such a remark, wouldn’t 
that be accurate ? 

Colonel Carrer. No, sir. My statement would be, to the best of 
my recollection I did not recall him making such a statement. 

Mr. Héserr. In your presence ? 

Colonel Carrer. In my presence. 

Mr. Héserr. Mr. Hess? 

Mr. Hess. Colonel, when did you arrive at this meeting, do you 
recall? Was it prior to the arrival there of Mr. Adair and the man 
with Mr. Adair? 





STUDY OF ARMED SERVICES PROCUREMENT ACT 95 


Colonel Carrer. Yes, sir. Prior. 

Mr. Hess. So you were in the room before they got there? 
Colonel Carter. That is right. 

Mr. Hess. You don’t know how long? 

Colonel Carrer. I don’t know how long. 


Marcu 4, 1957. 


Hon. F. Epwarp H&BEkrT, 
Chairman, Subcommittee on Special Investigations, 
Committee on Armed Services, House of Representatives. 


DeEaR Mr. CHAIRMAN: Reference is made to testimony appearing on page 184 
of the transcript of hearings of your subcommittee for February 27, 1957. 

On the page cited, Mr. Hess was questioning Colonel Carter as to the time 
of his arrival at the meeting in question and asked whether or not Colonel 


Carter arrived at the meeting prior to the time of the arrival of Mr. Adair. 
Colonel Carter replied, “Yes, sir.” 


Colonel Carter has now had an opportunity to read the transcript and has 
advised me that he evidentiy misunderstood the question inasmuch as he did 
not arrive at the meeting until after it had started. Accordingly, it is requested 
that the transcript be so corrected. 

Sincerely yours, 


Joe W. KELLY, 
Major General, USAF, 
Director, Legislative Liaison. 

Mr. Héserr. Mr. Rivers? 

Mr. Rivers. Due to the overall and broad directive which governs 
the conduct of the liaison office to which you are attached, is it unusual 
that you find yourself or representatives of your organization, which 
is a sizable one—the last time I inquired, you had over 75 members in 
it. But you say it is not unusual because of the broad directive which 
governs your overall mission on Capitol Hill—is it unusual that you 
find representatives of your office in various types of meetings? 

Colonel Carrer. Not at all unusual, sir. 

Mr. Rrvers. Had anything unusual happened at this meeting, 
would you have recalled it to the best of your recollection ? 

Colonel Carrer. I think I most certainly would have, yes, sir. 

Mr. Rivers. Did anything unusual happen on this occassion ? 

Colonel Carter. Not to my reco!lection, sir. 

Mr. Rivers. Do you recall having noted that the parties parted in 
a friendly or an unfriendly manner? 

Colonel Carter. I would say it was a friendly manner, sir. I 
wouldn’t say it was different from any formal parting of people under 
those circumstances. 

Mr. Rivers. I mean they didn’t take any passes at each other? 

Colonel Carrer. No, sir, it was very amiable. 

Mr. Rivers. Amiable? 

Colonel Carrer. Yes, sir. 

Mr. Rivers. Is that the sum and substance of your recollection ? 

Colonel Carrer. Yes, sir, I would say that is a proper summary. 

Mr. Rivers. You can’t recall something you didn’t hear, can you? 

Colonel Carrer. That is correct. 

Mr. Rrvers. Now, you have tried to tell us to the best of your rec- 
ollection what happened ? 

Colonel Carter. Yes, sir, I have, sir. 
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Mr. Rivers. There was nothing unusual for your having been there ? 

Colonel Carrer. No. It was perfectly normal and customary, as 
a matter of fact. 

Mr. Rivers. So, whenever anything comes up affecting this com- 
mittee or from which you have had an inquiry, it gener ally follows 
that if you are smart that you would break your neck to be present 
on something affecting the welfare of this committee ? 

Colonel Carrer. Yes, sir, I guess if it is smart to break your neck, 
sir—I would certainly be present at one of these meetings. 

Mr. Rivers. You have found out it would be smart ? 

Colonel Carrer. Yes, sir. 

Mr. Rivers. You have told us all you know? 

Colonel Carrer. Yes, sir, I have, sir. 

Mr. Héserr. Mr. Cunningham, did you have any questions? 

Mr. Cunnincuam. No questions. 

Mr. Fisner. Mr. Chairman? 

Mr. Héserr. Mr. Fisher. 

Mr. Fisuer. Well, pursuing that a little further, Colonel, have you 
ever figured up about how many cases a year you handled or work on 
in your job now, as the liaison officer ? 

Colonel Carrer. Well, sir, I can’t recall offhand at this point. I 
would say it is a sizable number, yes, sir. 

Mr. Fisner. Hundreds. 

Colonel Carrer. Yes, sir—well, not personally, individually, but in 
our office we handle a large number of inquiries. 

Mr. Fisuer. So part of it is to attend innumerable meetings and 
conferences / 

Colonel Carrer. Yes,sir. That is a perfectly normal thing to do. 

Mr. Fisurer. That was nearly a year ago, wasn’t it ? 

Colonel Carter. Yes, sir, it was. 

Mr. Fisner. And you are drawing on your memory and using your 
best recollection of what occurred at that meeting? 

Colonel Carrer. Yes, sir. That is correct, Mr. Fisher. 

Mr.Fisner. That is all. 

Mr. HeBerr . Mr. Bates? 

Mr. Bares. Colonel, you don't recall any discussion about this com- 
mittee at any time during that meeting, do you? 

Colonel Carrer. No, sir, I don’t think there was any mention made 
of this committee during the course of those discussions. I don’t 
recall it. 

Mr. Harpy. Mr. Chairman— 

Mr. Héserr. Let Mr. Bates continue. 

Mr. Harpy. I thought he was through. Excuse me. 

Mr. Bares. That is all, Mr. Chairman. : 

Mr. Harpy. I was just going to make this observation: The re- 
markable thing to me is that the Colonel remembers having been at the 
meeting. Here, after the thing happened and it apparently was in 
connection with an inquiry th: at was made by the committee 30 days 
before the meeting was held, I am surprised at this late date he re- 
members having been to the meeting at all, the things he has to do. 

If his memory should be that good, though, maybe we should expect 
it to be better about what took place. 
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Mr. Heperr. Is that an observation or a question, Mr. Hardy ¢ 

Mr. Harpy. That is an observation and not a question. 

Mr. Héserr. Do you have any question ? 

Mr. Harpy. No questions. 

Mr. Hepsert. Mr. Osmers. 

Mr. Osmers. Mr. Chairman, I don’t have a question. I also have an 
observation. I don’t quite understand the materiality of this whole 
discussion about that meeting. Mr. Golden said that it didn’t happen 
and Mr. Adair said that it did, and we are here to investigate a pro- 
curement late last year, and we have had a great many repetitive 
questions and where you stood when the meeting went on. I would 
like to see the committee proceed with the procurement that we are 
investigating. 

Mr. Hevert. Mr. Osmers, the chair will say this: He can’t control 
matters injected into a hearing, no matter of what nature. And para- 
mount to anything is the veracity of the witnesses who appear before 
us, because we can’t proceed unless we have absolute confidence in 
their veracity. 

Mr. Osmers. That, of course, is true. But we are in a very difficult 
field, going back to one of hundreds and thousands of meetings that 
are held about a year ago. You are going to have a pretty hard time 
and get. lost in the fields trying to “match one man’s word against 
another. 

Mr. Heverr. I might say this committee gets lost many times, but 
it usually comes up to its objective. 

In this particular case Colonel Carter's name was injected into 
the hearings, we did not inject it, and he was, in effect, injected as a 
witness—not a character witness, but certainly a witness to sub- 
stantiate Mr. Goiden’s contention that he did not make this remark. 

Mr. Osmers. Everyone, so far, Mr. Chairman, has made a self- 
serving statement, which is exactly what we would expect them to 
make. 

Mr. Hepert. That is correct. When one witness calls another 
witness a liar before the committee—that is the reason we are now 
putting the witnesses under oath in this connection, because we want 
to find out exactly what goes on. And the intimation here is of para- 
mount importance, as expressed by Mr. Hardy the other day. It is 
particularly to pinpoint any recriminations when a citizen or a con- 
tractor goes to a congressional committee to find out—we want to find 
out whether or not he has been intimidated in any manner at all, 
or any suggestion. 

And cert: ainly this is very pertinent to this inquiry as to any future 
inquiry. 

Mr. Osmers. I certainly agree with the statement that we don’t 
want citizens and contractors intimidated in any way. And if the 
questioning could possibly produce any light on that, I would say 
let’s produce it. But I think we are indulging i in legal exercise. 

Mr. Hesert. Not to labor the point, Mr. ‘Osmers, but the only way 
we can find out whether any light will be thrown on it is to ask 
the witness and ask the man whose name was mentioned. 

Up to now we have found no light except, as you say, a self-serving 
purpose. Now it is certainly not the function of this committee to 
determine whether perjury has been committed before this committee. 
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That is not our function, to tell who is telling the truth and who is 
not. That isa function of the Department of Justice. And they shall 
see the record and it will be their function to determine whether 
perjury has been committed before this committee, and it is their 
decision to make. 

But it is our responsibility and our function to produce the evidence 
at this particular time. 

As an example, to point out: Mr. Golden didn’t remember Mr. Steer 
being at this meeting. Yet Colonel Carter recalls that an individual 
was with Mr. Adair. Another discrepancy—now, we can’t probe 
when this meeting was held. As has been pointed out, multitudinous 
meetings are held. It certainly can’t be expected of a witness, par- 
ticularly in Colonel Carter’s position, or even in Mr. Golden’s position, 
to remember accurately all these matters that take place. Where, on 
the other hand, it certainly is of importance to the individual involved, 
it is very important to Mr. Adair to remember all the details because 
he is the individual. 

And the only thing we are trying to find out now is exactly what did 
take place at this particular time, in fairness to a witness who came 
to us and who has been called a liar. That is the whole purpose. 

Mr. Harpy. Mr. Chairman, may I make one other observation? 

Mr. Hépert. Yes. 

Mr. Harpy. I don’t see where there would be anything particularly 
horrendous about somebody down in Mr. Golden’s capacity suggesting 
that he would like to avoid congressional contacts. I can appreciate 
the difficulties that sometimes they create for folks down at the other 
end of the avenue. 

But certainly if any congressional contact were used as a means 
or as a basis for subsequent punitive action, that is the thing we are 
concerned with. 

Mr. Heésert. That is right. 

Mr. Harpy. Whether or not he suggested—“Oh, for goodness sake, 
get them off our backs”—I wouldn’t be too concerned if he did make 
that observation. But if he subsequently used it against the con- 
tractor, then I think he would be guilty of a very reprehensible act. 

I think actually we pursued a very minor subject to a point where 
it wouldn’t have made much difference if he said that. The real 
question is what he did with it afterward. 

Mr. Gavin. Evidently it made quite an impression on Mr. Adair 
because Mr. Adair didn’t pursue it any further after that urgency 
contract discussion. He thought he better rest his case and see what 
he could come up with next. And when he didn’t come up with 
anything on the third contract, well, then he got concerned. That 
is why this discussion and debate are being held here today relative 
to the matter. 

Mr. Harpy. Apparently this particular question as to what he said 
about getting the committee off his back, or whatever the words 
were—they are not his words—was disturbing to Mr. Golden. 

I think we are making a mountain out of a molehill on that par- 
ticular item. 

Mr. Gavrn. Mr. Chairman. 

Mr. Héserr. Mr. Gavin. 
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Mr. Gavin. You were familiar with the three contracts we have first 
before us—the first one which was satisfactory, the second one which 
we called the urgency, and this one that is under discussion now. Are 
you familiar with all three of them? 

Colonel Carrer. Sir, I am most familiar with the seeond one. That 
is the one I was working on at the time. 

Mr. Gavin. The urgency one? 

Colonel Carter. That is correct. 

Mr. Gavin. Did you get into the details of that? 

Colonel Carter. Not too much, sir. We can’t get too much into the 
details of some of these cases because we have quite a number of 
them. 

Mr. Gavin. What can you tell us about this man James Groff, that 
had considerable to do with that particular contract and is no longer 
with the Department ? 

Colonel Carrer. Not a thing, sir. I don’t know anything at all 
about that gentleman. 

Mr. Gavin. Do you know any reason why he would reach a decision 
to restrict the bidding to two concerns? 

T's aa Carter. Not of my own personal knowledge; no, sir, I don’t 
ow. 

Mr. Gavin. How urgent do you think—in your estimation, do you 
think there was a great deal of urgency in connection with that par- 
ticular contract ? 

Colonel Carrer. Sir, in cases like that, when you are dealing with 
the type aircraft that were involved and the situation in the world, I 
think you are justified in concluding it was likely quite urgent. 

Mr. Gavin. Well, as one of the officers participating in that par- 
ticular contract, do you think that it should have been restricted, 
even if it was urgent, to just 2 contractors, or 3, but 2 of them were 
in liaison with one another? Do you think it should have been re- 
stricted to two contractors, or do you think that all of them that were 
in that particular field qualified to bid should have been given an 
opportunity to bid? I am merely trying to get your reaction, as 
one of the executive officers that is handling this, whether you feel 
you should pick out 1 or 2 or whether you should take the entire field, 
“ if they can’t qualify they are out, but give them the opportunity 
to bid, 

Colonel Carrer. I would say this, sir: Assuming, in the first case, 
that a case of urgency is present, then I would say they should deal 
with those manufacturers who are in the best position to meet that 
urgency requirement. 

Mr. Gavin. Well, it is all according to how urgent it is. It hasn’t 
been proven yet here before the committee that it was so important 
that it should be restricted to two. That is what I am getting at. 
You think, then, if it is urgent, it should be restricted; is that it? 

Colonel Carrer. Sir, you have me now in an area where I am not 
an expert witness. 

Mr. Gavtn. Well, you participate. You seem to be in and out of 
these meetings and seem to be pretty well informed on what is hap- 
pening up there. I just wondered to what extent you participated in 
this particular matter. I am merely trying to find out whether he 


was or was not, so when we get around to it later, we might want to 
call him. 
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If you had nothing to do with this urgency contract to any great 
extent, well, that eliminates you from further questioning. 

Mr. Hénerr. That is correct. Asa matter of fact, the Major Garcia, 
that was referred to by Colonel Carter, came on duty here 4 years ago 
and his first contact with this committee was a contract of urgency. 
He has now finished his tour of 4 years, and the urgency contract 
hasn’t been completed yet or finalized. 

Mr. Gavin. Then it is evidently not so urgent. 

Mr. Hésert. That is correct. 

Mr. Gavin. That is what I am trying to prove. 

Mr. Héerrr. This is not the witness who could answer your ques- 
tion, though. 

Mr. Gavin. Nevertheless, in the discussion we are able to bring 
that out. You just tell me now it took 4 years to complete. I didn’t 
know that. I am glad to know that. It isn’t completed yet. 

Mr. Hénerr. But it still wasn’t Major Garcia’s function. 

Mr. Miller. 

Mr. Mirter. Mr. Chairman, I have no particular observation to 
make sitting down here at the end of the table. By the time I am 
reached, Mr. Rivers and Mr. Hardy generally express all of my 
thoughts. 

I want to second their observations which I think were very good. 
I think again we are getting off the deep end. Could you remember 
or can any member of this committee remember who was in your 
office a year ago? 

Mr. Hénerr. Well, Mr. Miller, if the members of the committee 
would confine themselves to asking the direct question: “Do, you re- 
member or don’t you remember ?”—we would get along much more 
rapidly. 

Mr. Murer. I think we would, too. So I quit right now. 

Mr. Héserr. Mr. Brooks. 

Mr. Brooks. No, Mr. Chairman, I have no questions. 

Mr. Heésert. Mr. Fisher, do you have anything? 

Mr. Fisuer. Let me make one observation, Mr. Chairman. It 
seems to me, after listening to this, that if Mr. Adair had considered 
this a very serious moment or had given very much concern to it at 
the time, he would have reported it to somebody _ ge ge waiting 
nearly a year to disclose what occurred there. ) he must have 
regarded it as a very trivial matter at the time. 

Mr. Héserr. Mr. Fisher, the record will show that Mr. Adair and 
his partner, Mr. Steer, immediate ‘ly left Mr. Golden’s office and went 
to Mr. Hess’ office and did tell them that they were not going to pursue 
or proceed any further. The subsequent events have caused them to 
link the two of them together. Of course, the committee is interested 
in that. 

Mr. Fisuer. I wonder if he reported to Mr. Hess at the time the 
reason why he wasn’t going to pursue it? 

Mr. Hess. Yes; I stated that vesterday. 

Mr. Fisner. All right. 

Mr. Hérerr. If there are no further questions- 

Mr. Rivers. Mr. Chairman. 

Mr. Heéperr. Mr. Rivers. 

Mr. Rivers. Before we get down to the meat of this coconut, are we 
going to pursue everybody's name who is mentioned here? 
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Mr. Héserr. We are going to pursue—— 

Mir. Rivers. Somebody has mentioned Major Garcia and Garcia 
will mention somebody else. We will be like a dog chasing our tail 
around, 

I think we ought to have a stop sometime on this thing and get 
down to the brass tacks. 

As far as I am concerned, I wouldn't question my colleague, Mr. 
Hess, on what he says. Certainly, as far as I am concerned, he is 
vindicated. 

I am like Mr. Osmers. As soon as we can, I would like to see us get 
(own to what we were convened for. Because these collateral issues 
will take wp a lot of our time and many of us are busy, like the chair- 
man is busy. I would like to see us do that. 

Mr. Hérerr. The Chair will use his discretion and judgment in 
what is pertinent or not. And in this particular case—and I don’t 
want to labor the question any longer, but again point out how im- 
portant these things are. 

As I recall it, yesterday Mr. Golden testified he did not know a 
congressional conimittee was interested in this, or this particular com- 
mittee was interested in this particular contract. Today we have ies- 
timony that Mr. Golden asked Major Garcia prior to this meeting— 
he showed a concern of whether the committee was interested or not, 
and asked Major Garcia was there a congressional inquiry. 

According to Colonel Carter, who is not qualified to repeat what 
Major Garcia said, it was that his report back was that he didn’ t know, 
but he would find out, 

Now, | think it very important and very pertinent to find out if, as 
i matter of fact, Mr. Golden did know prior to this meeting whether 
there was a congressional inguiry, and Mr. Golden will have an oppor- 
tunity to explain that. 

Now, we may be—in the comage of facetious phrases, “knowing is 
unimporti int when the truth is involved.” If this committee is to be 
faced with witnesses in whom we cannot rely, then we may as well 
close up our books and go home. This is important. It is pertinent. 
And it is going to be pursued until every man who has been mentioned 
in here has an opportunity. 

Mr. Golden is under a clond, most definitely he is under a cloud, and 
in all fairness to him he has every right to clear his position of that 
cloud. 

Mr. Adair is under an impression and he has made certain very im- 
portant allegations against Mr. Golden. 

Now, of course, maybe the truth doesn’t matter to some people, but 
it certainly matters to me a lot. I want to know what goes on. 

Mr. Rivers. If you are referring to me, I take exec eption. to that. 

Mr. Hiteerr. I don’t refer to you, because you are always interested 
in the truth, and I am sure you want to find out just as much as I do. 
So if we can discontinue the pampering and devote ourselves to the 
questioning, we will get along much better. 

Mr. Rivers. I state : again that I think we ought to have a stop some- 
time on this thing. And I don’t apologize for ‘making that statement. 

Mr. Héserr. The Chair will decide what is pertinent and what is 
not pertinent. And he will continue to preside as the chairman of 
the committee. 
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Mr. Rivers. I expect you to do that and I want to help you. But 
I do respectfully ae that we get down to business. 

Mr. Hépserr. Any further questions of the witness? 

(No response. ) 

Mr. Héserr. Mr. Courtney, call the next witness. 

Colonel Carter. Thank you. 

Mr. Hésert. Thank you, Colonel Carter. 

Mr. Courtney. Perhaps we can save some time. 

“ Mr. Golden, after what you have heard this morning from Colonel 
arter—— 

Mr. Brooxs. Could the question be framed a little louder so that 
members of the committee could hear? 

Mr. Courtney. Mr. Golden, after what you have heard from Colonel 
Carter this morning, is your recollection refreshed as to whether or 
not you inquired concerned a congressional inquiry on the question at 
the meeting of May 21? 

Secretary Goxpen. It isn’t any more refreshed than it was yester- 
day when I said that after Colonel Carter told me that he had come 
into my office, and after in answer to Mr. Hébert’s question yesterday 
we talked about this legislative and liaison paper that Colonel Carter 
had—the inquiry from the committee and the answer back from the 
staff—I answered then that while my independent recollection was 
that I was not aware of it, having reviewed those things and having 
talked to Colonel Carter, I said it was most likely that I probably 
knew there was an inquiry from the committee. 

Mr. Courtney. But you have no independent recollection of call- 
ing 

Secretary Gotpen. No, sir. 

Mr. Courtney. Major Garcia? 

Secretary Gotpen. No, sir. He told me that, yesterday. 

Mr. Courtngey. Who told you? 

Secretary Gotven. After the hearing yesterday, Major Garcia ex- 
plained to me how Colonel Carter happened to be at the meeting. 

Mr. Courtney. That it was in response to your inquiry ? 

Secretary Gotpen. To him? 

Mr. Courtney. Of Garcia. 

Secretary Gotpen. Yes, and he said—he had no knowledge of it 
but would check. And that is when, as the chairman aptly expressed 
it, Colonel Carter barged into the meeting, and after it began. 

Mr. Courtney. So, then, your present recollection would be that 
you did inquire of Garcia and you did get information from Garcia? 

Secretary GotpEN. Well, my statement is that with that kind of in- 
formation it was most likely that I knew there was an inquiry and 
letter from the committee. 

Mr. Courrney. Mr. Chairman, I think that will be all. 

May we call Bothmer ? 

Mr. Mitter. Mr. Chairman, may I ask Mr. Golden one question ? 

Mr. Héperr. Certainly. 

Mr. Miter. Mr. Golden, in cases of this kind—and you handle 
many of them in your poistion—would it be routine for you before 
you go into such a conference to ask some members of the staff to 
refresh your memory or to tell you whether a congressional investiga- 
tion or a congressional inquiry had been launched ¢ 
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Secretary Gotpen. I don’t think we have eo pattern. I think 
I usually try to find out from the staff whether they have an inquiry 
on it. But here in Washington, they don’t have that kind of informa- 
tion. And it would mean calling out to a depot or to Wright Field. 

At times when we have cases, for example, with a contractor in the 
past, as in this case, it is perfectly logical for me to have called Major 
Garcia, who handles that type of case, and ask him if we had another 
matter with the committee. 

Mr. Mitter. Then, in handling cases of this kind, whether it is this 
or any other, before you go into such conference you try to assemble 
all of the data necessary on which to base your conversations? 

Secretary Gotpen. Yes, sir. 

Mr. Mrtter. And make your judgments. 

And in the normal course of events, if there had been a congressional 
inquiry, it would most likely come to the surface along with other 
items of intelligence in the file? 

Secretary GotpEN. It certainly would, sir. 

Mr. Hésert. Next witness, please. 

Mr. Courrney. Mr. Bothmer, will you rise, please / 

Mr. Héserr. Do you solemnly swear that the evidence that you will 
give in connection with this matter will be the truth, the whole truth 
and nothing but the truth, so help you God? 

Mr. Borumer. I do. 

Mr. Courtney. Now, your full name and your duties. 

Mr. Borumer. My name is Clyde Bothmer. I have been in the Office 
of the Secretary of the Air Force since graduation from law school 
and admittance to the Iowa bar in the spring of 1951. 

I have worked for Mr. Golden as an assistant for approximately 5 
years. 

’ Mr. Courtney. I take it, with your legal background, you won't 
require the usual admonitions ? 

Mr. Borumer. I think not, Mr. Courtney. 

Mr. Courtney. Refer now to a conversation of May 21, 1956, which 
has been under discussion here. 

Mr. Borumer. Yes, sir. 

Mr. Courtney. Tell us who were there, how long you were at the 
meeting and what transpired. 

Mr. Borumer. If I may, Mr. Courtney, I would like to say, as sev- 
eral members of the committee have pointed out, this was, after all, 
one of a great number of similar meetings that we have. It was held 
approximately a year ago. I personally think that it is most natural 
that specific recollections of people or dates or individual] facts at that 
time would 

Mr. Courtney. Well, could you just tell us, please, what transpired 
and then the committee can evaluate the situation. 

Mr. Borumer. Yes, certainly, Mr. Courtney. 

_ But I did want to make this statement, because I think it is very 
important and I think it is pertinent to the committee’s inquiry. 

Mr. Courtnry. Well, now, the specific question was asked of you: 
What Saas ? 


Now, will you state what transpired? Who was there and what 
transpired ? 
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Mr. Borumer. The people that were at the meeting tthe best of 
my recollection at the time this question was initially asked several 
days ago—the only people I can remember being present were Mr. 
Adair, Mr. Golden and myself. j 

Mr. Courrney. Don’t you remember Mr. Steer‘ 

Mr. Borumer. I do not remember Mr. Steer being there. 

Mr. Courrney. Do you remember Colonel Carter 4 

Mr. Borumer. I would like to say that I now, having been reminded 
of Colonel Carter coming in, I recollect that he did come in. I did 
not know of it at the time this question originally arose. 

Mr. Courrney. Were Mr. Adair and Mr. Steer in the office when 
you arrived ? 

Mr. Borumer. I was in the office when the meeting convened. 

Mr. Courtney. Were you in the office continuously until the meet- 
ing broke up? 

Mr. Borner. I was in the office continuously until the meeting 
broke up. 

Mr. Courrnry. Were your bodies all within hearing range of one 
another ? 

Mr. Borumer. We were closely grouped in a relatively small space. 

Mr. Courtney. Did you hear Mr. Golden make a statement to Mr. 
Adair in words or in substance: “It would be appreciated if this 
matter does not go further’ ? 

Mr. Borumer. No, sir, I did not. 

Mr. Courtney. Is it possible that such a statement could have oc- 
curred or could have been made without your hearing it or having 
heard it remembering it ? 

Mr. Borumer. I think that that is extremely unlikely, and for this 
reason. During—— 

Mr. Courtney. You say it is unlikely ¢ 

Mr. Borumer. May I just add something, Mr. Courtney, that I 
think is pertinent ? 

Mr. Courtney. Yes. 

Mr. Borumer. During this time that I have been with Mr. Golden, 
I, as I said before, participated in a great number of meetings of this 
type; I might add both with Mr. Golden and independently with 
people that come into the office. 

During that time I would feel safe in saying that on at least a dozen 
occasions I have heard a question raised by a dissatisfied contractor 
visiting us that he was going to pursue or intended to pursue the matter 
further, to possibly the Secretary of Defense, to the GAO, to a con- 
gressional committee, or to whatever forum he had in mind. 

I can state without any equivocation whatever that Mr. Golden’s 
stock response has been, “I would like to resolve it at this level, but if 
you feel you want to go to another forum, that is certainly your pre- 
rogative, and by all means that is up to you.” 

Mr. Courrney. Then, I take it from what you said, there would be 
nothing unusual about such a statement: “I take it you don’t intend 
to pursue this matter any further”? 

Mr. Borumer. I don’t think there would be anything unusual about 
the statement. 

Mr. Courtney. So 
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Mr. Borumer. Excuse me, Mr. Courtney—on the part of Mr. Adair 
that he didn’t intend to pursue the matter further. I think it would 
be very unusual for Mr. Golden to suggest that he not pursue it 
further. 

Mr. Courtney. I ask you whether in words or substance these words 
were uttered by Mr. Golden within your heari ing: 

“It will be appreciated’ “—or—“I will appreciate it if the matter 
does not go further.” 

Mr. Boruaer. You are reading what purportedly Mr. Golden said ? 

Mr. Courrney. I am reading from a transcript of sworn testimony 
before this subcommittee. 

Did that statement occur in your presence or didn’t it? 

Mr. Borner. I think I have answered that. It most emphatically 
did not occur in my presence. 

Mr. Courrnry. Your answer is “No”? 

Mr. Borumer. That is right. 

Mr. Courtney. All right. 

Mr. Gavin. May I ask a question at that point? 

Did you stay with Mr. Golden possibly after the conference, where 
they had gotten up, and Mr. Golden or Mr. Adair may have walked 
to the door ? 

You said you were there when the meeting started. Were you 
there until Mr. Adair left the room and stayed with Mr. Golden, 
in his presence at all times? 

Mr. Borumer. Yes, I was, Mr. Gavin. I believe, as a matter of fact, 
that we all went to the door, we shook hands in a very amiable and 
I thought satisfied note, and I believe that Mr. Adair and presumably 
Mr. Steer, although I repeat I have no recollection of him freing there, 
left the office, and I believe that Mr. Golden and myself then stayed 
on to discuss other matters. 

Mr. Héverr. Any questions, Mr. Hess? 

Mr. Hess. No. 

Mr. Courrney. One further question. Did the subject of a pend- 
ing congressional inquiry or request of the Department of Defense 
come up in the course of these discussions ? 

Mr. Borumer. No, sir, Mr. Courtney, it did not. 

Mr. Courtney. Did you know that there was such a request for in- 
formation pending ? 

Mr. Borner. Yes, I did. 

Mr. Courrney. But you are satisfied that that was not a part of the 
discussion ? 

Mr. Borner. That was not part of the discussion, no, sir. 

Mr. Courtney. Was that a reason for your being present at the 
ene 

Mr. Borumer. No, sir, there—well, let me qualify that by saying 
I had been working on this matter to some extent, and natur: ally that 
entered into the fact that I was at the meeting. 

Mr. Covrryey. Asa matter of fact, at that time weren't you prepar- 
ing the answer to come to this subcommittee ? 

Mr. Borumer. It appears by refreshing my recollection, Mr. Court- 
ney, and going back through the files, that that is the case, yes. 

Mr. Covrrney. So that that subject was at least in your mind even 
if it wasn’t spoken ? 
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Mr. Borer. It was in my mind in the normal sense that it would 
be, Mr. Courtney. This is one of the great many inquiries that we get. 

We try and give them all prompt and the best attention we can. I 
certainly attach no special significance to it. I would describe it as 
a routine inquiry. é 

Mr. Courtney. Other than that, you knew—the inquiry was a rou- 
tine inquiry, but you did know about it? 

Mr. Borumer. That is correct. 

Mr. Courtney. Did you discuss that subject with Mr. Golden, if 
you know? 

Mr. Bornmer. Mr. Courtney, I have thought about that question a 
great deal, to try and recollect whether I did or not. I do not believe 
that I did, but I cannot positively swear that there wasn’t some refer- 
ence to it. 

Mr. Courtney. That is all. 

Mr. Hesert. Mr. Brooks? 

Mr. Brooks. No questions. 

Mr. Hésert. Mr. Cunningham? 

Mr. CunnrncHam. No questions. 

Mr. Hésert. Mr. Rivers? 

Mr. Rivers. No questions. 

Mr. Héserr. Mr. Bates? 

Mr. Bates. No. 

Mr. Borumer. Mr. Chairman, may I make one more remark, please ? 

Mr. Hésert. Yes. 

Mr. Borumer. Yesterday at the time Mr. Adair was testifying, he 
mentioned that it was possible that there was another unidentified Air 
Force witness. 

Now, I certainly don’t want to contribute to the matters the gentle- 
men have been bringing up here, in prolonging anything. But just 
an indication of how your recollection is jogged and you are uncertain 
of these facts—even Mr. Adair was uncertain of this. 

After this statement, I went back to the office and I thought about 
who else could possibly have been there and for what logical reason. 
And after talking to various other people involved, I recalled that I 
had discussed this matter with Mr. Witt, who is also in the Secretary’s 
office, and is in the requirements business. 

I subsequently verified with Mr. Witt that he had been there. He 
was. And he is here today, if you have any interest in talking to him. 

Mr. CunninGHAM. Now, Mr. Chairman, I do have a question. 

Mr. Hésert. Mr. Cunningham 

Mr. Cunnincuam. Then your testimony this morning is largely the 
result of interviews you had in the last few days since this committee 
hearing was announced, conversations you have had, and reference 
that you have made to the files and papers, and you are testifying now 
from what you assume happened at that time as a result of this re- 
freshment of your memory; is that not correct ? 

Mr. Borumer. In fairness, Mr. Cunningham, I would say that that 
is correct toa degree. On the major fact involved here, I haven’t any 
doubt whatever as to my own recollection independently as of the 
time of the meeting. 

Mr. CunnincHuam. Now, then, tell me how it is that you have no 
doubt as to the major fact and you have to refresh your memory so 
much as to the minor facts? 
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Mr. Borner. I tried to explain before, Mr. Cunningham, that 
I think the matters that wouldn’t necessarily impress themselves on 
your mind as to a ae that occurred this long ago, among so many 
meeting, was not unusua 

I tried to point out that this apparently has happened to everyone 
here, including Mr. Adair. 

How ever, on this main point, I tried to stress the fact that it has 
been a philosophy of our office that we just don’t discourage people 
from going anywhere they want to go to discuss any case they want 
to discuss. 

Mr. Cunnincuam. Are yeu testifying now more from the philoso- 
phy of the office or from your own recollection that you aistiinlly know 
about ? 

Mr. Borner. I am testifying that this is the philosophy of the 
office and that my own recollection is that this subject was not—that 
this statement that Mr. Golden purportedly made were not at that 
meeting from my own——— 

Mr. CunnineHam. Do you mean to say, then, your testimony has 
not been in any way influenced by the research you have conducted 
in the last few days? 

Mr. Borumer, No, sir. 

Mr. Cunnincuam. That is all, Mr. Chairman. I have my answer. 

Mr. Brooxs. What was his answer? 

Mr. Héeverr. His answer was “No.” 

Mr. Brooxs. That is your answer ? 

Mr. Héserr. Mr. Hardy ? 4 

Mr. Harpy. No questions. 

Mr. Heéserr. Mr. Osmers? 

Mr. Osmers. No questions. 

Mr. Heéperr. Mr. Miller? 

Mr. Mriier. No questions. 

Mr. Héserr. Thank you, very much. 

Mr. Courrney. One further question: Did you make any memo- 
randum following the conclusion of this meeting? 

Mr. BoruMer. “No, sir, I did not make any ‘memorandum. I did 
inake—I did have a discussion on the phone with an officer in which 
I told him that I thought the matter had been satisfactorily concluded. 

Mr. Courrney. What officer was that? 

Mr. Borumer. He is a member of the directorate of procurement 
and production, in headquarters, USAF. 

Mr. Courtney. That is all. 

We have to have Mr. Witt, and I guess Major Garcia, if he is here. 

Mr. Hénerr. I think Mr. Golden has satisfactorily answered for 
Major Garcia, explaining that Major Garcia did refresh his memory 
and did indicate to him that he told him. 

I mean there is no dispute there at all. 

Mr. Courtney. What about Mr. Witt? 

Mr. Héserr. If Mr. Witt is here, I want him to answer this one 
question. 

Come forward, Mr. Witt. 

Mr. Witt, do you solemnly swear the evidence you will give in con- 
nection with this matter will be the truth, the whole truth : and nothing 
but the truth, so help you God ? 
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Mr. Wrrr. I do. 

Mr, Héserr. Identify yourself. Full name and your duties. 

Mr. Wirr. My name is Hugh Witt. Iam in the Office of the Assist- 
ant Secretary of the Air Force. I work in the office next to Mr. Golden 
and Mr. Bothmer. 

My main duties are involved in reviewing requirements, their valid- 
ity and the actual need for materiel for the Air Force. 

Mr. Courtney. Are you a member of the bar? 

Mr. Wirr. I am not. 

Mr. Courrnry. Well, I advise you of your constitutional rights, 
then, and the other prerequisites. Had you had any advice before 
you came over here? 

Mr. Wirr. No, sir. 

Mr. Courrney. Well, you know what the privilege of the fifth 
amendment is against giving incriminating evidence yourself? 

Mr. Wirr. Yes, sir. 

Mr. Courrnry. And your right to refuse to do so. 

Now, one question. Who were present at the meeting, according 
to your best recollection, of May 21, 1956, to which we are addressing 
ourselves ? 

Mr. Wirr. Mr. Golden, Mr. Bothmer, Colonel Carter, Mr. Adair, 
and when I discussed this with Mr. Bothmer yesterday he asked me if 
I remembered the meeting and so forth, and I stated there was an- 
other man with Mr. Adair. I did not remember the name. 

Mr. Courrney. Did you participate in the conversation ? 

Mr. Wirr. Very briefly, yes, sir. 

Mr. Courtney. Were you in the room during the entire time that 
the parties were assembled and before Mr. Adair and Mr. Steer 
departed ? 

Mr. Wirr. Mr. Golden, Mr. Bothmer, Mr. Adair, and the other 
gentleman were there when I arrived. 

Mr. Courtney. They were there when you arrived ? 

Mr. Wrrr. When I came in, to the best of my recollection, yes, sir. 

Now, as I remember, they w ere still standing up. It was as though 
they just got the: 

Mr. Courtney. Were you there when they departed? 

Mr. Wrrr. Yes, sir. 

Mr. Courrnry. Were in you in a position to hear the conversations 
that occurred ? 

Mr. Wrrr. I was. 

Mr. Courtney. Did you hear in words or substance Mr. Golden 
make this remark: 

It will be appreciated if the matter does not go further. 


Mr. Wirr. I did not. 

Mr. Courrney. Yes or no. 

Mr. Wirr. No, I do not remember that. 
Mr. Courtney. That is all. 

Mr. Heser Mr. Hess? 

Mr. Hess. No questions. 

Mr. Héperr Tt. Mr. Brooks? 

Mr. Brooks. No questions. 

Mr. Heeverr. Mr. Gavin / 

Mr. Gavin. No questions. 
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Mr. Héserr. Mr. Rivers? 

Mr. Rivers. No questions. 

Mr. Heéverr. Mr. Cunningham? 

Mr. CunntncHuam. No questions. 

Mr. Héserr. Mr. Fisher? 

Mr. Fisuer. No questions. 

Mr. Héserr. Mr. Bates? Any questions? 

Mr. Bares. No. 

Mr. Heéserr. Mr. Hardy? 

Mr. Harpy. No questions. 

Mr. Courtney. Mr. Chairman, Mr. Steer is engaged in the trial 
of a lawsuit. He has been excused by the court and will be present 
tomorrow morning. 

Mr. Héserr. Mr. Osmers? 

Mr. Osmers. No questions. 

Mr. Hépserr. Mr. Miller? 

Mr. Miter. No questions. 

Mr. Héserr. Thank you, very much. 

Mr. Gavin. May I ask you a question, Mr. Bothmer ? 

You speak about all these matters being routine, and I presume they 
are routine. But if there are some thoughts in the minds of the group 
that it might be referred to a congressional committee, you would 
attach a little more importance to it than just routine, wouldn’t you? 

Mr. Borumer. We certainly would, Mr. Gavin. We certainly try 
to give the best possible answers and the best possible information we 
can to any of your inquiries. . 

Mr. Harpy. Now, Mr. Chairman—— 

Mr. Héverr. Mr. Hardy? 

Mr. Harpy. Mr. Bothmer just raised one question in my mind. 

You knew there had been a congressional committe inquiry about 
this particular subject? 

Mr. Borner. Yes, sir. 

Mr. Harpy. You were working on a reply to that inquiry? 

Mr. Bornmer. Yes, sir. 

Mr. Harpy. So the purpose of this meeting, insofar as you were 
concerned, must have been at least in part to try to satisfy Mr. Adair 
to the extent that your congressional inquiry would dispose of the 
case, your reply to it would dispose of it, wouldn’t that be a proper 
answer ¢ 

Mr. Borner. There is no question but that is certainly correct, Mr. 
Hardy. 

Mr. Harpy. So there must have been in your mind and in the minds 
of the others present at least a hope that when that conference ended 
that would eliminate any necessity for any further congressional 
inquiry on that particular point; isn’t that a proper assumption ? 

Mr. Borumer. That certainly is, sir. 

Mr. Harpy. So that it would have been perfectly logical to hope 
that when Mr. Adair left there, he would leave there satisfied and 
that would end any further congressional pressures that you might 
receive in connection with that particular inquiry ? 

Mr. Bornumer. Yes, sir. 

Mr. Harpy. So, then, it would have been a normal thing to do to 
hope—and perhaps to express the hope—that he had been satisfied in 








that meeting and that it would dispose of the matter ¢ 
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Mr. Borumenr. I think that certainly could be a normal situation, 
Mr. Hardy. 


Mr. Harpy. That is all, Mr. Chairman. 

Mr. Rivers. May I ask one question ? 

Mr. Heéserr. Mr. Rivers. 

Mr. Rivers. Does the fact that a Member of Congress is interested 
in a contractor help or hurt him with your office ? 

Mr. Borner. Mr. Rivers, I think that we try to the very best of 
our ability to be impartial without regard to whether or not anyone 
but the contractor, or anything but the question of whether the con- 
tractor has expressed a valid point for consideration. 

Mr. Rivers. An inquiry from the Hill is not the kiss of death, 
isit? 

Mr. Borumer. No, sir. 

Mr. Hésert. Thank you, very much. 

Mr. Harpy. I wish I could be sure of that. 

Mr. Mitier. So say we all. 

Mr. Heépsert. Thank you, very much. 

You want to ask something, Mr. Miller? 

Mr. Mixxer. No. I just made the observation, so say we all, that 
an inquiry from the Hill wasn’t the kiss of death. 

Mr. Hesert. That is what makes this particular phase of this in- 
quiry so important. We are trying to find out whether it is or is not 
the kiss of death. 

Thank you, very much. 

Mr. Brooxs. May I suggest this observation ? 

I spent 15 years of my life principally in the trial of lawsuits. I 
think the fact that these witnesses don’t remember specifically minor 
matters in connection with these hearings is indicative of their truth- 
fulness and their honesty. 

If they remembered every detail, I would question their veracity ; 
that is all. 

Mr. Gavin. I just want to observe at this point, I don’t think this 
discussion would have reached the proportions it had unless the 
counsel for the Air Force hadn’t deliberately stated that the man was 
a liar. 

It may be difficult on both sides to recall or recollect what was said, 
but he made a very definite statement, and that is the reason we pro- 
ceeded thus far along these lines. 

Mr. Hésert. Thank you, very much, sir. 

Mr. Courtney. Mr. Chairman, we can proceed now with General 
Thurman. 

General, we relate this inquiry solely to the subject of contract 
which is numbered 33-602-56-3114, the purchase of 201 units. 

Mr. Héserr. Will General Thurman identify himself for the com- 
mittee? He hasn’t been on the stand before. 

General THurman. My name is William T. Thurman, brigadier 
general, United States Air Force. I am the deputy director for pro- 
curement, of the Air Materiel Command. It is my responsibility to 
provide and interpret procurement, that is buying policy for the Air 
Force worldwide and to pick up and take on specific cases that require 
attention on an executive level. 
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Mr. Courtney. Now when did the subject of this inquiry or this 
contract come to your attention ? 
General THurMAN. It first came to my attention on I believe the 


second of January. I received a telephone call from Mr. Golden. 
Mr. Courtney. From Mr. Golden? 


General THurman. From Mr. Golden. 

Mr. Gavin. I wonder if the general can talk a bit louder? We can 
hardly hear you now. 

General Tuurman. I might observe that Mr. Golden and I have 
worked together very closely for the past almost 10 years in the Air 
Force. Mr. Golden called me and said that Mr. Adair of the Keco 
Industries, Inc., had come to him, and had said that he had not been 
given an opportunity to negotiate on this particular contract. 

He asked me if I would make inquiry into the matter and give him 
the results of my inquiry. 

I called Colonel Jeffries, who is the director of procurement and 
production at Shelby Air Force Depot, which is the depot having re- 
sponsibility for procurement involved 

Mr. Courtnry. Now, General, you are located at Dayton. 

General THurman. At Dayton, Ohio. 

Mr. Courtney. And Shelby is 

General THurmMAN. 150 miles away. 

Mr. Courtney. 150 miles away. 

General THurMan. Yes, sir. I called Colonel Jeffries to get some 
information on the procurement. He gave me some information on 
it, and he at the same time told me that the file had been forwarded 
to the procurement committee at Dayton for review and approval if 
the committee recommended review. 

Mr. Courtney. That is the procurement committee ? 

General THurman. Procurement committee. 

Mr. Courtney. Now who were the procurement committee? 

General THurman. The procurement committee is—may I give a 
little bit of our organizational setup to make this clear? 

Mr. Courtney. Yes. 

General THurman. General Baker is the director of procurement. 

Mr. Gavin. How long has General Baker been there? 

General THurmMan. He has been, I believe, at AMC for 6 years, 
almost for 6 years. 

He has a deputy, who is Brig. Gen. Harley S. Jones. He has two 
staff officers, whose titles are deputy for procurement, and deputy for 
production. 

Mr. Gavin. May I interrupt the witness again to ask how long they 
have been there? 

General THurmMANn. General Mitchell has been there, I believe about 
5 years. I have been in my present job about 214 years. Prior to that 
time, I was the director of procurement inspection, in the office of the 
inspector general of headquarters of USAF, and at one time I was 
General Counsel of the Air Force. 

Mr. Courtney. Going back to the committee. 

General THurman. The procurement committee is organizationally 
under General Baker. It is for practical purposes under my direction 
because I am primarily responsible to General Baker, and to General 
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Rawlings and to General Twining and to the Secretary for Procure- 
ment Policy. 

The procurement committee itself is essentially a group of what 
we refer to as elder statesmen of procurement, people who have had 
long experience in the procurement function. 

Now under our delegated setup the various organizations that place 
procurement can approve a contract without ‘reference to General 
Baker or me, that does not exceed $350,000. If it exceeds $350, 000 it 
must go to the procurement committee which gives it a review as to 
whether or not it isa good business tr ansaction. 

If the amount involved is between $350,000 and $1 million, the pro- 
curement committee forwards the contract to me for approv: al, recom- 
mending approval, and I either do or don’t. If it is over $1 million, 
it is forwarded with such recommendation to General Baker. 

In General Baker’s absence, General Jones signs off on contract 
over $1. At that time, General Baker was away. The contract nor- 
mally would have and did go to General Jones. 

Mr. Hess. General, may I interrupt there? 

General THurRMAN. Yes, sir. 

Mr. Hess. Does a contract over $2 million go through all of these 
steps—go to the committee, then to you and then to General Jones? 

General THurRMAN. No, sir; it normally does not come to me. It 
goes from the committee directly to General Jones. 

If the committee has any question about it, then they come to me. 
But if they have no question about it, it goes direc ‘tly to General Baker. 

Mr. Hess. If they approve of the contract it goes direct to General 
Jones ? 

General THurRMAN. Yes, sir. 

Now as I said, the file had been forwarded to the procurement com- 
mittee for review. 

Mr. Courtney. Now your first acquaintance then with this subject 
matter was January 2? 

General THurMAN. January 2. 

Mr. Courtney. And at that time, the file was on it way to you. 
When did you come inte possession of the contract file? 

General Trrurman. I don’t know that I have ever had possession 
of the contract file. 

Mr. Courtney. Didn’t you review anything in the file, General? 

General THurmaN, Oh, yes, sir. 

I see what you mean. I went down to the offices of the procurement 
committee, discussed the case with the people who were then in the 
process of reviewing it. 

Mr. Courrnry. Who were they? 

General Tuurman. And looked at the file. Mr. Edwards. 

Mr. Courtney. What is his first name? 

General THurman. I am told Mr. Don Edwards. And I think 
the second member was Mr. Stenger—S-t-e-n-g-e-r, Eugene Stenger. 

Mr. Courtney. Are they civilian employees ‘of the Air Force? 

General Tuurman. They are both civilian employees, yes. 

Mr. Courtney. Are they members of this procurement committee? 


General Tuurman. They are members of the procurement com- 
mittee. 
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Mr. Courtney. How long have they been in the service of the Air 
Force ? 

General Tourman. Mr. Edwards has not been in the service of the 
Air Force a very long time. He has been doing similar work for the 
Navy and I think at one time has been with the renegotiation board. 


Mr. Stenger has been with the Air Force many years—I don’t know 
how many. 


Mr. Courtney. In the same capacity ? 

General Tourman. Mr. Stenger has been on the procurement com- 
mitte about 2 years. Prior to that time he had a supervisory job in 
one of the buying divisions of the Air Materiel Command, with a great 
deal of buying experience. That group are people who have had a 
great deal of experience in the procurement business. That is why 
they are in there. 

Mr. Courtney. Now, I want to ask you, General, when an award be 
comes final and binding upon the Government ? 

General THurmMan. I don’t know, sir. 

That is a purely legal question which I have not looked at recently, 
and I would not want to answer it. 

Mr. Courrney. Well, if the award in this case or a notification to 
the awardee was dropped in the mails on January 10, 1957, when 
would you say the contract became binding between the contractor 
and the Government ? 

General TrurMAN. I don’t know, sir. 

Mr. Courrney. What do you mean by the words “manually ap- 
proved” ¢ 

General TuourMAN. Exactly what it says. It refers to an individual 
writing his name on a piece of paper. 

Mr. Courrney. That is the hand without the head; is that right? 

General THurman. If such a thing is phy sically possible. 

Mr. Courtney. I was concerned with what “manually approved” 
was, and I am sure the subcommittee is. 

General THurMAN. Shall I give a little bit more of our redtape ? 

Mr. Courrney. Well, I don’t know whether it is redtape, or re- 
gardless of what it is you will straighten it out ? 

General THurMaAN. All right, sir. 

As I mentioned before, the procurement committee reviews the file 
and if they recommend approval they will send it up to me or to 
General Baker. 

General Baker and I, after going over the summary prepared by the 
procurement committee, and if we are willing to approve it, write our 
names on the face of the contract indicating that it has been approved 
.by one or the other of us. 

It is a requirement of our regulations that contracts over $350,000 
be approved by one or the other of us or our deputies as the case 
may be. 

Mr. Courtney. Now, is it a fact, General, that this notice of award 
manually approved as you have described it, was not deposited and 
dispatched to the contractor until January 10, 1957? 

General Tuurman. I don’t know on what date it was dispatched 
to the contractor. 


Mr. Courtney. Well, that is in someone’s statement here. What 
is the fact? 
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General TuHurman. I am quite sure Colonel Jeffries can give you 
that precise information. 

Mr. Courtney. Colonel Jeffries, what is the answer? 

Colonel Jrrrries. January 10, 1957, was the date of the distribution 
of the notice of award, in which it was placed in the mails. 

Mr. Courrnry. Now, General Thurman, after the examination 
of January 2, and your discussion with Mr. Golden, what was the 
next date upon which the subject of this procurement came to your 
attention ? 

General Tuurman. I discussed it, I think, on January 2 and 3— 
I believe I am wrong. I believe this started on the third. Anyhow, 
it started on one day and I called Mr. Golden back, the following 
day, which I think was the fourth, and told him that I didn’t under- 
stand the allegation that Mr. Adair had had no opportunity to nego- 
tiate on this contract, that there must be a mistake in facts involved. 

Mr. Golden suggested then that perhaps the best thing to do was 
for Mr. Adair to come out and talk to me about it. 

I indicated my willingness to do so. Mr. Adair 

Mr. Courtney. Willingness to talk with Mr. Adair, is that it? 

General THurman. Yes, sir. 

Mr. Courtnry. How did you indicate your willingness? 

General THurman. I told Mr. Golden 1 would do so. If I remem- 
ber correctly, he said he would call Mr. Adair and ask him to come 
to my office. Mr. Adair called my office, made an appointment for 
that afternoon, which I think was the fourth. 

I called Colonel Jeffries and asked him to come over and he came 
over immediately and the two of us had a meeting with Mr. Adair 
and I think it was Mr. Steer who was with him. 

Mr. Hésert. General, I want to interrupt now just for the record. 
Colonel Jeffries has not been identified in the record as of now, and 
I would like for him to identify himself. 

General THurman. Lieutenant Colonel Murrell Jeffries, Director 
of Procurement and Production, Shelby Air Force Depot. 

Mr. Courtney. He is one of the responsible officers whom you men- 
tioned earlier in this transaction? 

General Tuurman. Yes, sir. 

Mr. Courtney. All right, what happened on the 4th of January ? 

General Tuurman. Mr. Adair told me that in discussions with the 
buyers involved in this case he had been assured that he was low bid- 
der—I will take that back. That may not have been correct. He said 
that he thought he was low bidder at the time. I don’t remember 
whether he said he had been told or not. 

But he had been assured that in the event that during the course of 
negotiation he become other than low bidder he would be advised, first, 
that he was no longer low bidder; and second, given an opportunity 
to submit an additional quotation. 

Mr. Courtney. At this time, General, the question of technical ca- 
pacity and competency had been passed, so that the only question was 
one of price; isn’t that right? 

General TuurmMan. At what time, Mr. Courtney? 

Mr. Covurrney. At the time you speak of, on January 4. 

General THurmMan. Oh, yes, there was no question of technical com- 
petency of anybody involved so far as I know. 
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Mr. Courtney. The only issue, then, was one of price? 

General THurman. No. 

The issue was whether or not he had been misled by our people and 
not given a fair opportunity to negotiate. That was the issue pre- 
sented tome. Colonel Jefferies said that he had talked with the buyers 
involved and he thought that what Mr. Adair had said was approxi- 
mately correct. 

Mr. Courtney. That the Keco Co. would have been given another 
opportunity to quote? 

Eemneiral THurman. No, that what Mr. Adair said was approxi- 
mately what he had been told by the buyer; namely, that if at any 
stage during the negotiation he was not low bidder he would be so 
informed and given an opportunity to bid. 

That is the first I had heard oF this particular thing. I felt that 
I did not have enough facts to give Mr. Adair a decision one way or 
the other. I told him that I would look into the matter further and 
upon reaching a conclusion would advise him. I asked Colonel 
Jeffries to go back to Shelby to examine the files closely, to talk with 
the buyers involved on the matter, get it well in hand, and then call 
me. 

He did, I believe. I think that a weekend intervened here. I am not 
certain, but I think he did. I think he called me back a day or so later. 
I talked with him. I think I talked with his deputy, Major Bailey 
and Mr. Hickey, who was the contracting officer, on the telephone. 
We discussed the matter in great detail as to just what had been told 
Mr. Adair at that conference of the 14th of November. 

I had read in the meantime, because I further perused the file that 
the procurement committee had in its possession and had the thin 
ready to go at that time—incidentally, there is one point that I failed 
to mention that I should. 

When I first discussed this with the Procurement Committee I told 
them not to forward it to General Jones with their recommended 
approval until I had had an opportunity to review the case. 

So I put a stop order on it, so to speak. It was ready to go to 
General Jones at that point, I think. I looked at the memorandum 
for record. I looked at the memorandum for record of a telephone call 
that had been made by Mr. Hickey to a representative of Keco at the 
time of the 3d of December, I believe. 

The call had been placed on the 3d of December and I looked at 
the memorandum for record on that call. 

Mr. Adair had furnished me with a copy of the memorandum for 
record that had been made by the gentleman in his organization who 
was on the other end of the call. 

I read as many of the memorandums for record and negotiating 
notes as appeared to be pertinent. 

I finally concluded 2 things. One of them was that there had been 
given sufficient opportunity to everybody concerned to submit re- 
vised price quotations and that except for this 1 question of whether 
Mr. Adair should have been informed that he was not the low bidder, 
that except for that question, I had no real question about the case. 

So then the second question was what effect, if any, what I could then 
divine of the conversations which had occurred several months be- 
fore—what effect that should have on my decision. 











116 STUDY OF ARMED SERVICES PROCUREMENT ACT 


I reached the conclusion that regardless of what was said at that 
November conference, that after the telephone call to Mr. Adair on 
the 3d of December followed by a telegram, which has been read 
into the record, on the 4th of December, that any reasonable business- 
man who had any question about whether he was low was sufficiently 
informed to at least pick up the telephone and ask the question if he 
was low. 

I concluded that Mr. Adair and his firm, having elected not to 
inquire, would have to stand on the election that they had made. 

Mr. Gavin. That was merely an assumption on your part, though? 

General THurMaAn. What, sir, was an assumption on my part? 

Mr. Gavin. It was an assumption on your part. You say he could 
have picked up the telephone and called you. You are assuming he 
should have had sense enough as a businessman to do exactly that, 
which he didn’t do. 

General Tourman. That isa conclusion, sir, yes. 

Mr. Gavin. It isa conclusion that you reached ? 

General THurman. That is correct, sir. 

Mr. Gavin. I say that is an assumption on your part? 

General THurmMan. No, sir. 

Mr. Gavin. Maybe he had his reasons why he didn’t want to pick 
up the telephone and ask you whether or not he was the low bidder. 
In fact, I didn’t know that you could call a procurement office and 
ask and ascertain whether or not you are a low bidder. I don’t know 
whether you would get the information even if you did ask it. 

Would he have gotten that information as to whether or not he 
was the low bidder if he had called you? 

General THurman. If he had called me at that time, I wouldn’t 
have known anything about it, Mr. Gavin. 

Mr. Gavin. Then, what would be the use of him calling you? 

General Tuurman. I didn’t suggest that he call me. 

Mr. Gavin. You are assuming that he should have called you. 

General THtrman. No, sir. Let me correct this—may I? I wasn’t 
in this case as of the 3d of December. There had been extensive dis- 
cussions, telephone calls, and correspondence between the contracting 
officer and various persons in Keco Industries. 

Mr. Gavin. That was Mr. Hickey, the contracting officer; is that 
right? 

General THurman. Yes, sir, and Lieutenant Schneiderman, who 
was the buyer. I felt—I had to make a decision whether I stop this 
thing or Jet it go. I had to have a basis for that decision. I felt that 
any reasonable man who had any question about whether he was low, 
if that made a difference to him, would have been put on inquiry by 
the receipt of the information to Mr. Downs on the 3d of December 
and the telegram of the 4th of December. 

Mr. Gavin. Now the question is this: In the event he had done 
exactly what you say, would he have gotten that information ? 

General TuHurMAn. Well, I think he would. I am quite sure he 
would, as a matter of fact. 

Mr. Gavin. You think he would. You are the operations man. 
Now, you should know whether he would or would not have gotten 
the information. I am asking you, would he, if he had made an in- 
quiry, be advised whether or not he was the low bidder. 





STUDY OF ARMED SERVICES PROCUREMENT ACT 117 


General THurman. Sir, I don’t want to avoid your question or 
belabor it. But the fact of the matter is that this is a question that is 
permissive to the buyer. Under all the circumstances of this case, 
I am dead certain Mr. Hickey would have so told him if he had asked 
the question. 

Mr. H&sert. That is not responsive, General, to Mr. Gavin’s ques- 
tion. 

General THurman. I will try to be, Mr. Chairman. 

Mr. Héserr. Yes. Heasked youa persectty simple question. 

Mr. Gavin. Could I interject at that point ? 

Mr. He&perr. Yes. 

Mr. Gavin. Because the reflection is cast upon Mr. Adair as a busi- 
nessman. The general states that if he had any ordinary knowledge 
of business he would have made such a request. I am asking, if he 
did make the request, would he have been given the information ? 

Mi. Heérerr. And that is what the Chair has ruled, that the general 
was not responsive to that question. I am trying to get him to respond 
to your question. Now, would he or would he not, under the instruc- 
tions, have been given it or not? That is very simple. 

General THurmMAN. Certainly the Chair is asking me to answer a 
question yes or no, which is not susceptible to that kind of answer. 

Mr. He&verr. But, General, you drew a conclusion on a set of facts 
as you saw them. 

General TuurMan. I have said, and I repeat, I am qute certain 
he would have been given that information. But how can I say to 
you “Yes” or “No” what somebody else would have done? 

Mr. H&serr. But you made a decision on that. Wait, you made a 
decision on that. 

General Tuurman. All right, sir. Then if it is necessary to make 
any decision reasonable, then I suppose that I was certain that had 
he done so he would have been so informed. 

Mr. Héserr. Let me ask you a question. On your level, on your 
policy level, are your instructions to your negotiating officers in cases 
similar to this to give to a contractor the information whether he is 
low or not, if he inquires ¢ 

General THurman. As I have said before, the instruction is per- 
missive. 

Mr. Héserr. That is correct, permissive. That is a wide range. 
It isn’t mandatory. So he doesn’t have to give it to him and there is 
no reason to know that he should have given it to him? 

General THurmMan. That is what I said, I think, some time ago. 

Mr. Héverr. Mr. Hess. 

Mr. Hess. General, you were aware of the fact that Mr. Adair 
sought to get that information on a prior date, were you not? 

General TourmMan. No, sir. 

Mr. Hess. You were not aware of that fact ? 

General THurmMan. No, sir. 

Mr. Hess. You didn’t know he had propounded a hypothetical 
question to the buyer ? 

General TrurMAN. I was aware that he had propounded a hypo- 
thetical question, yes. 

Mr. Hess. Yes. 
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General THurman. And I was aware—but there was some question 
as to what that hypothetical question was. 

Mr. Adair said that his hypothetical question was: Would the not 
low bidder be (1) advised he was not low bidder, and (2) would he 
be given an opportunity to submit an additional quotation. 

Now, what we had at that point was unquestionably an answer to 
(2). He had been given an opportunity to submit an additional 
quotation. 

The other question was whether or not he had ever been told that he 
would be informed that he was low bidder. 

Now, quite sure, if he had ever asked the question, he would have 
been so informed. 

Mr. Hess. You don’t think he asked the question from Mr. Hickey 
or Lieutenant Schneiderman at that time? 

General THurman. I have been told he had not. He never asked 
me the question. If he had asked me, I probably would have told 
him. 

Mr. Gavin. Mr. Chairman, may I have a further question ? 

Mr. Héserr. Yes, Mr. Gavin. 

Mr. Gavin. Are we to understand now on any procurement con- 
tracts offered and a bidder wants to know whether he is high or low, 
that he can call your department and you will tell him “Yes,” or 
“No,” he is high or low; is that right? 

General TuurMaANn. No, sir, you are not to understand that. 

Mr. Gavin. Then you are concluding that Mr. Adair’s ability as a 
businessman—you are reflecting on him, that he didn’t ask the question. 
Maybe he hadn’t arrived at any reasons for asking it. He maybe as- 
sumed he was low bidder and there wasn’t any reason for him to ask 
him. But I don’t think that should influence your decision as to 
whether or not he asked that question. 

General THurman. The important thing to me, Mr. Gavin, is 
whether he had been given an opportunity. 

Mr. Gavin. That is right. 

General TuHurman. And there was no question about that one. 

Mr. Héserr. Oh, yes there is a great question about that. 

Mr. Gavin. There is a question about it. 

Mr. Hésert. That is why you are here. 

General THurman. I didn’t think there was, and I don’t think there 
isnow. He was given an opportunity to revise his quotations at last 
as a telegram of the 4th of December. 

Mr. Hésert. Let’s get the record straight now. 

Mr. Gavin. But, Mr. Chairman, can I go on? 

Mr. Hésert. Yes. 

Mr. Gavin. I think at this point what we ought to know is all the 
bidders that enter into this discussion and who they are, who was high 
and who was low at the time that this discussion took place. Then 
we can tell for ourselves. I don’t know whether he was high or 
whether he was low or who was high or who was low. But if they 
can read into the record all the bids that were submitted, who was high 
and who was low, then we know whether Mr. Adair was high or what 
he was. I don’t know. 
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General Tuurman. I can give you the figures. At the time the 
hypothetical question was posed, Mr. Adair’s bid was the lowest ac- 
ceptable bid. 

Mr. Héserr. All right. 

Mr. Hess. It was the lowest. 

Mr. Gavin. It was. That is what we have been trying to find out. 

Mr. Héserr. And then he was told on the hypothetical question that 
when he became, or the XYZ Co., that was used, had become the high 
bidder, he would be given an opportunity to submit a new bid? 

General THurMAN. Yes, sir. 

Mr. Héserr. And it is perfectly reasonable—you have used the 
word “reasonable,” General. Therefore, any reasonable man who is 
not notified on that presumption must, of necessity, presume he is still 
low. He was not notified that he has become high. 

General THurmMan. He was told that he would be given an oppor- 
tunity to requote. He was given an opportunity. 

Mr. Hess. He is not going to do it if he is low. 

General TrHurman. I don’t know whether he is or not. 

Mr. Héserr. Oh. 

Mr. Gavin. Why was it necessary for him if he is the low bidder 
and you had accepted him as a qualified producer of refrigeration ma- 
terials—he was low. Why didn’t it stop right there and he get the 
contract ? 

General THurman. Mr. Gavin, in the course of negotiations where 
there are a number of bidders, over the period of time of negotiations 
you get fluctuations in that. Your buyer talks to one of the bidders 
today. They negotiate on the price. He maybe gets a lower price. 
He becomes the low bidder. He talks to another bidder the next day 
and maybe he gets a better price from him the next day, and that man 
becomes low bidder. 

Mr. Gavin, Well, in the spirit of fairness, General, if I submitted 
a contract and I was the low bidder, I would think that you would 
call me in, No. 1, and say: “You are the low bidder now, do you want 
to revamp and make this lower?”—but if I was low, and he assumed 
that he was low, why should he go lower? But you didn’t call him 
in and explain that situation to him. 

You start to negotiate with somebody else in the field? 

General THurman. No, sir; that is not correct, sir. 

Mr. Gavin. Well, let me ask this question, then: In reaching your 
conclusions—Mr. Golden said here—you talked with Mr. Hickey, the 
contracting officer ; is that right? 

General THurman. I think so; yes, sir. 

Mr. Gavin. Yes. [Reading:] 

The reference of Mr. Adair to the hostile attitude of Mr. Hickey and to Mr. 
Hickey’s statements regarding the rights of buyers apparently related to the con- 
versations between the two on November 15, 1956. Mr. Hickey advises me that 
in connection with the urgent procurement referred to above, Mr. Adair had 
given him a hard time, 

I would have given him a hard time, too, if I thought I was low 
bidder and didn’t get the job. 

Now, what I am getting at is this: Did this conversation about Mr. 
Adair giving Hickey a hard time influence you in deciding or in you 
reaching your decision? In other words, here is a fellow beefing now 
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and he is going to see a congressional committee, and so forth, Did 
that have any effect on you in determining the decision you reached ¢ 

General THurman. Sir, at that time I didn’t know that Mr. Adair 
had given Mr. Hickey a hardtime. I had never seen Mr. Hickey. 

Mr. Gavin. Well, you had told the counsel to get all the facts and in- 
formation presented to you. I was wondering whether he had pre- 
sented them to you. 

General Tuurman. Sir, this applied to a procurement months be- 
fore. It had nothing to do with the inquiry that I was ee engaged 
on. I didn’t raise it. I didn’t think it was pertinent. I didn’t know 
it. I don’t think it is pertinent now. Specifically, 1 didn’t know 
about it, is the answer to your question. 

Mr. Héverr. Mr. Rivers. 

Mr. Gavin. Well, he was the low bidder. We have established that. 

General THurman. He had a price which, at the beginning of nego- 
tiations, was low, but negotiations 

Mr. Gavin. We won't go further. He was low, period. 

General THurMAN. May I finish my statement ? 

Mr. Gavin. Yes; certainly. 

General Truurman. Negotiations covered a great deal more than 
price. They covered specifications—they probably covered deliveries. 
I know they covered specifications. 

Mr. Gavin. But you just testified a moment ago that from a produc- 
tion standpoint he was acceptable, that there wasn’t a question about 
his ability to produce the type of material that you required. So 
he was acceptable ? 

General Tiurman. No, sir; I did not so testify. 

Mr. Hess. Yes; you did. 

Mr. Hérerr. Yes; you did. 

Mr. Gavin. You said there wasn’t any question about the character 
of the organization. 

General Tourman. If I did, may I correct myself on that? 

Mr. Héverr. Correct yourself; certainly. 

General Tuurman. So far as I know, no question of his ability to 
produce had ever been raised or determined. A technical proposal 
which had been submitted by Keco had been found from a design 
standpoint to be in an acceptable range, which required some nego- 
tiations. If I was inept in my statement I apologize, Mr. Chairman. 

Mr. Hésert. Had a preaward survey for its productive ability been 
made ? 

General THurman. For Keco? 

Mr. Héperr. For Keco; yes. 

General TuurMan. I don’t think so. 

Mr. Héeerr. Then you were eliminating him and not even consid- 
ering his preaward ability as compared to the successful contractor ? 

General Trrurman. Sir, when we are evaluating various bidders, we 
come to the conclusion who is the bidder whom we would like to make 
award to, based on price and other factors that we think the award 
should be made on. It is our normal practice to survey only that 
bidder. If in the process of surveying we find reasons which lead 
us to reject that bidder, then we will go to someone else. But we 
normally survey only one. 
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Mr. Hézerr. You mean you normally only survey the man you want 
to give the business to ? 


Gener al Tuurman. We normally survey the one who has earned the 
business, in our judgment. 

Mr. Hésert. Well, this man was in a competitive position. He was 
told he was qualified. And asa matter of fact, they did have—— 

General TuurMAn. Sir, five people were told that. 

Mr. Hess. That is right. 

Mr. Heserr. Didn’t they all have a preaward survey ? 

General Tuurman. Sir, they did not have the technical evaluation 
itself. They did not have a facility capability survey ; no, sir. 

Mr. H&eerr. Are you awarding contracts without knowledge of the 
capability of production ? 

General TuHurman. We do not award any contract, I believe, Mr. 
Hébert, that involves more than $10,000 without making a facility 

capability survey of the successful bidder. 

Mr. Heserr. Allright. Now the successful bidder in this case, was 
he given a preaward survey as to his ability to produce? 

General TrrurmMan. Yes, sir. 

Mr. Heperr. And you were satisfied he could produce ? 

General THurMAN. Yes, sir. 

Mr. Heserr. Now I will come back to that question later. I just 
want that in the record at this time. 

General THurMAN. Yes, sir. 

Mr. Héserr. You could find he could produce and 

General THurMan. No question was raised al out it. 

Mr. Héserr. No question at all about it. All right. 

Mr. Rivers. 

Mr. Rivers. Why did Keco not get this contract? 

General THurman. The reason Keco did not get this contract is 
that after all of the five people who had—After negotiations had been 
completed with all of the five bidders, Keco was not the lowest re- 
sponsible bidder. The award was made to the lowest responsible bid- 
der. 

Mr. Rivers. Until you started negotiating, Keco was the low bidder? 

General Trurman. They had quoted the lowest price. 

Mr. Rivers. Lowest price? 

General Tuurman. Yes, sir. Of any responsible bidder. 

Mr. Rivers. All right. 

General THurmMan. There may have been people who didn’t have 
acceptable proposals. I don’t know about that. 

Mr. Rivers. Had you knowledge of Keco’s having prior to that time 
satisfactorily produced for the Department of the Air Force? 

General Tuurman. They had produced an MA-1 air conditioner 
which was a substantially different item than the one that we had 
under consideration. I knew they had produced that one; yes, sir. 

Mr. Rivers. Had the one to whom the Air Force awarded this con- 
tract ever produced any air conditioners for the Air Force? 

General THurMAN. I can’t answer that question. May I refer it to 
Colonel Jeffries? Do you know the answer to that question ? 

Colonel Jerrries. You are talking about the successful bidder? 

Mr. Rivers. That is what I am talking about. 
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Colonel Jerrrizs. The successful bidder had performed excep- 
tionally well on a previous contract for type A-3 air conditioners. 

Mr. Rivers. A-3. That is the one we are talking about. 

Colonel Jerrries. No, sir. These are MA-3’s. It is a smaller va- 
riety, or smaller capacity. 

Mr. Rivers. So one was as well off as the other. Neither of them 
had produced this kind of air conditioner, but Keco had more nearly 
produced something of this character, because the ultimate one—— 

General THurMAN. Sir, I don’t think either one of those two air 
conditioners is comparable to the one we are talking about here. 

Mr. Rivers. Well, now, I want to get this in my own head. For 
the want of not having c omplied with some telegram or some instruc- 
tions on the 12th of December or some time like that—for the want 
of not responding to some kind of an inquiry, he was summarily dis- 
missed from consideration ? 

General TourmMan. No, sir; I don’t think that is a fair statement. 

Mr. Rivers. That is my impression. 

General Trurman. Sir, there were five people who were being 
negotiated with. All of those people were brought in individually 
from time to time and our buyers discussed the procurement with 
them. The time finally came when our buyers said, “We have nego- 
tiated out all of the defects that are in the design here. We have got 
a number of quotations which we think are reasonable. We think 
it is time to button up this negotiation and see if we can get deliveries 
of the article.” 

Mr. Gavin. Will the gentleman yield at that point, Mr. Rivers? 

Mr. Rivers. I will be delighted to yield, sir. 

General THurMAN. May I finish this statement, because I do think 
it is important ? 

Mr. Rivers. Yes. 

General THurmMan. At that time, we sent out telegrams to all of 
the bidders involved. In addition, there were two bidders—Keco was 
one of them—who had not made a recent price proposal. So those 
two people were called on the telephone. And then a telegram was 
sent out to all of them. 

Mr. Rivers. The five? 

General Tuurman. All five of them, and said, “If you want to put 
in another price proposal, this is your last chance.” 

Mr. Brooxs. What date was that, December ? 

General THurMaNn. Yes, sir. 

That telegram said, in effect, “If you want to put in another price 
proposal, this is your last chance, because we are going to close this 
thing up on the 10th.” 

Mr. Rivers. And his prior negotiations had no relevancy or no 
bearing on the ultimate disposition of the case ¢ 

General THurman. Of course it does, Mr. Rivers. Your final con- 
clusion is based on everything that goes on up to your final con- 
clusion. 

Mr. Rivers. What if he had said, “I am satisfied that my contracts 
speak for themselves and I am willing to come in and negotiate”? 
Would you have negotiated with him? 

General Tuurman. I am not quite sure what you mean, sir. 

Mr. Gavin. Well, at that point—that is the point 
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General THurMan. We are always willing to negotiate up to a 
point. There comes a time when you have to quit negotiating. 

Mr. Gavin. This is not competitive bidding. That is why I am 
trying to get down to how you negotiate. 

‘General TuurMan. There are thousands of w ays to negotiate. 

Mr. Gavin. There are a billion ways. 

Mr. Heépserr. That is right. 

Mr. Rivers. And every inquiry I make is the wrong one. I want 
to know why this man was not given an ultimate o opportunity to sit 
down and say, “I can do as well or better than John Smith.” Because 
he didn’t answer the wire? 

General THurMAN. He was. The wire gave him that opportunity. 
All he had to do was come in. He could have called on the telephone. 
He could have appeared. He could have done anything that he 
wanted to. 

Mr. Rivers. I want to ask you this question: Do you consider the 
Air Force—let me get it straight, now. I don’t want to make any 
mistakes, because mistakes find me and I don’t have to look for 
them. 

Do you think the Air Force was perfectly regular and made no 
mistakes, either errors of omission or commission on this particular 
contract 4 

General THurmMan. Sir, you have covered a lot of territory. 

Mr. Rivers. That is what Lam trying to do. 

General THuRMAN. | am not aware of any. 

Mr. Rivers. Would you change your modus operandi as a result 
of this contract in the future ¢ 

General THuRMAN. No,sir. 

Mr. Rivers. Do you propose to make any changes ? 

General THurmMan. There is one thing that I propose to do as a 

result of this. I propose to get across in some way to our buyers 


that they don’t promise people or say something that might be con- 
strued—— 


Mr. Rrvers. Misleading. 

General Trurman. Construed as a promise and then fail to do 
exactly what they say. 

Now, there was a disagreement on exact language used here. It 
was extremely difficult—it was impossible for me and it is impossible 
for you to say which of two versions of a conversation that 1s given 
to us is exactly correct. 

You or I or, I think, any other sensible person has got to arrive 
at what he thinks was probably said, and as a result what a reasona- 
ble man would have done. That is what I did, sir. 

Mr. Rivers. Would you recommend Mr. Adair’s losing any more 
time with the Air Force? 

General Tirurman. Mr. Adair testified the other day that in be- 
tween the two contracts that he has talked about, he had received 
additional business. So he received additional business after his 
latest difficulty with us. 

Mr. Rrvers. Do you think he will receive any more business after 
this hearing ? 

General Trurman. I think it is quite possible. If he comes up 


with some good prices on good designs, I think it is quite possible; 
89326—57——_8 
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yes, sir. It is a part of my job to take these complaints. I try to 
do my best with them. 


Mr. Heéserr. Mr. Bates. 

Mr. Bares. General, did you use the word “bum steer” in your dis- 
cussion with Mr. Adair on Januarv 4? 

General THurman. I think I did. 

Mr. Bates. What did you mean by that? 

General Tuurman. Mr. Adair had told me that he thought he had 
specifically been told in this hypothetical case of his, which as a lawyer 
he knew how to pose, that he thought he had been told that he would 
specifically be told if at any time in the future it turned out before 
award he was not low bidder. 

I think I said to him, “You may have been given a bum steer.” 

I think it would have been a bad thing for our buyer to have said. 

Mr. Bares. You believe his interpretation of what was intended 
was wrong, then? 

General Tuurman. Y es, sir. 

I think that either Mr. Hickey inadvertently said something that Mr 
Adair thought was this or that he actually said it without ‘intending 
it to have that specific significance. 

But in any event, the import: int thing seemed to me—and it does 
now—was whether he had subsequent to his being high bidder, or 
higher than low—whether he had had an opportunity to bid. He had 
had such an opportunity, and that I thought was the important thing, 
and I think it is important now. 

Mr. Bares. Have you ever had any circumstances under which other 
than the low bidder are given an opportunity to bid and if they 
should go under the low bidder that he, in turn, will be given another 
opportunity to bid? 

Is there such a procedure as that? 

General THurMan. Yes, sir. 

We have got, I believe, in our regulations a general—as a part of 
our guide lines for negotiation, that when you give one person an 
opportunity to reduce his price, you will give everybody else in the 
same competitive range an opportunity to do it. 

Now, that doesn’t mean you will go to him and say, “You are not 
the low bidder, do you want to reduce your price?” 

It does mean you have to give him an opportunity. The buyer may 
do it. He may do it some other way. 

Mr. Hess. Don’t you think you owe that to him, though, General, 
to tell him? 

General THurmMANn. Not necessarily, sir. 

Mr. Hess. How would he know he isn’t low bidder any more? 
When he started out, he was low bidder, and then he becomes high 
bidder. 

General TuurmMan. I don’t think it is necessary for him to know. 

Mr. Hess. Certainly, I think it is necessary. 

Mr. H&pert. Mr. Bates. ° 

Mr. Barrs. You consider that is what you did on December 4? 

General Trrurman. On December 3 and 4—it is unfortunate that 
Mr. Adair didn’t happen to be there on the 3d. But it is perfectly 
clear from the memorandums for record that apparently was made at 
the time—and there is no reason on earth for anybody to have doc- 


we. 
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tored the thing between then and when I looked at it—that Mr. Hickey 
said to Mr. Downs, “We have been negotiating this thing. Now, we 
talked about this’—I am not using his words. I am talking about 
the clear substance of it and what any reasonable person can draw 
from it. 

We have talked about this thing before. We have come to the time 
when we have to close this thing up and get on the road with 
production. 

Now, regardless of anything that has happened before, if you want 
to submit a price proposal on this thing, or a technical proposal that 
is different Fecan what you have submitted, get it in here before the 
7th. he said, I think, then. 

When they sent the telegram out it actually said the 10th. 

Mr. Bates. You understand the original question which I asked? 
You understand now the interpretation which Mr, Adair put upon 
that hypothetical question and answer ? 

General THurman. I did at the time, Mr. Bates. 

Mr. Bates. Now, my question was specifically, Do you ever follow 


a policy of permitting people to do what Mr. Adair interpreted that 
answer to mean? 


General THurMan. Yes, sir. 

Mr. Bares. You do? 

General TuHurman. Yes, sir. 

Mr. Bares. So, it is not unreasonable for him to expect you to do 
exactly what he had in mind? 

General THurman. No, sir. I thought it was unreasonable of him 
to continue after a period of a couple of months, or a month, at least— 
well, I guess it was several weeks, during which negotiations had been 
going on, and he knew they were going on. 

I thought it was unreasonable of him to continue to assume he was 
low bidder and not even ask. 

Mr. Bares. Well, now, do I understand that sometimes, although 
you perhaps did not intend to do it in this case, you get other than 
the low bidders, and say, “You are not low, put in another bid.” 

General THurMAN. Yes, sir, sometimes 

Mr. Bares. And that subsequently you then go to the fellow who 
was low and say “Look, you are not low now, put in another bid.” 

General THurman. And sometimes—we do that sometimes; yes. 
And sometimes— 

‘fr. Bares. Why is it unreasonable for Mr. Adair to assume that 
tha‘ is what you meant in the instant case? 

General TuHurmMan. During the case of an individual negotiation 
with half a dozen people, it frequently occurs that at some time dur- 
ing the course of that negotiation each one of them is low. And when 
that happens, at the end of the thing, when we have what we think is 
a reasonable price and we have an acceptable design, we go back to all 
of them and say, “Now, we are going to close this thing up. Do you 
want to submit an additional price?” 

I think, Mr. Bates, it is a perfectly reasonable way of doing business, 

Mr. Bares. Well, I did think so. 

General TnurmMan. Now, exactly how it happens in any individual 
case depends on the circumstances. 
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Mr. Bares. I didn’t think he had much of a case, frankly, until you 
admitted that. Because apparently on two separate occasions he had 
an opportunity to bid again. 

General THurman. He did. 

Mr. Bates. But, now 

General Tuurman. And so did everyone else. 

Mr. Bares. And now you tell me that sometimes as a general prac- 
tice you do in fact do what he thought you were going ‘to do in this 
instance. 

General Tuurman. Sometimes we go to the low bidder and say, 
“Your price is too high, come down.’ “Sometimes we don’t. 

Mr. Heéperr. As a matter of bit. you have no rules. And the 
poor contractor going in there doesn’t know where he is going in the 
final analysis. 

Mr. Gavin. It is at the discretion of the procurement officer. 

Mr. Héuerr. That is right. 

Mr. Brooxs. Mr. Chairman, that is one of the questions I wanted 
to ask. 1] have been waiting until everybody else asked the questions, 
to see if they would get around to it. 

May I ask a question at this point, or when Mr. Bates is through ? 

Mr. Bares. I am through. 

Mr. Héserr. Wait one second, Mr. Brooks. 

The general has to get a plane at 1 o’clock. 

General THurMan. That is quite all right, sir. 

Mr. Brooks. I don’t want him to miss the plane. Maybe 1 
shouldn’t ask any questions. 

Mr. Hess. He will be back tomorrow. 

Mr. Brooks. I have been waiting here. 

General THurMan. Sir, I have all the time in the world and I will 
be here tomorrow morning. 

Mr. Brooks. I think it is pertinent, the question I am going to ask. 

General THurRMAN. Yes, sir. 

Mr. Brooxs. Now, what I want to know is this: Do you have any 
rules, any printed rules in reference to this matter ¢ 

General THurman. Yes, sir. They were read as a part of the 
statement. 

Mr. Brooks. They are a part of the record? 

General TuHurMAN. Yes, sir. 

Mr. Brooks. I missed a part of them. 

Is there any portion of the printed rules that cover this particular 
point as to notice ¢ 

General THurMAn. Yes, sir. 

Mr. Brooks. Now, is there any violation in your opinion of any 
portion of the printed rules ¢ 

General THurMan. No, sir. 

Mr. Brooxs. Now, of course, the prospective contractor knew of 
those printed rules? 

General THurman. Yes, sir, I presume he did. They are available. 

Mr. Brooks. You would assume he would be bound by the notice 
he gets from the printed rules? 

General THurmMan. They are available. I assume he knows. 

Mr. Brooxs. And if someone in the Government would take a 
wrongful position in violation of the printed rules, would you be bound 
by the wrongful position of the governmental employee? 
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General THurman. We might, sir. It depends 

Mr. Brooks. You might. 

General Tuurman. It depends on what it is. 

Mr. Brooks. I think it is very important. If one of your nego- 
tiators made a statement which was in violation of a rule that you set 
for the buyers generally—and, of course, a rule and regulation in law 
come pretty close together—then you would accept that violation as 
binding on you as a contracting officer, regardless of your regulations? 

General TuurMAN. Sir, if someone did something that was contrary 
to the regulations and there was nothing that was immoral or any- 
thing of the sort in it and it wouldn’t hurt anything, I would try to 
honor it; yes, sir. 

Mr. Brooks. You would waive your regulations ? 

General THurman. I would try to honor it if it was the reasonable 
thing to do. 

Mr. Brooks. All right. 

Now, in this case, this contractor says this, and I quote: 

Between the 14th of November 1956 and the 7th of January 1957, Keco In- 


dustries, Inec., was not informed that it was not the low bidder, although other 
bidders in the competitive range were so notified and one of these, Recony Co., 


became the low bidder. 

That is correct, isn’t it? There is no dispute as that, is there? 

General Tuurman. I think that is correct, sir. 

Mr. Brooxs (reading) : 

And on January 7, 1957, at 4:15, Brig. Gen. William T. Thurman, Air Materiel 
Command, Wright-Patterson Air Force Base, informed me that Keco was not 
the low bidder and would not be given an opportunity to revise a price proposal. 

Is that correct ? 

General THurman. That is correct, sir. 

Mr. Brooks. So there is no dispute as to any of these statements, save 
one thing, and that is the statement, if it was made, that this company 
would be given the knowledge, that is, would be given the opportunity 
to re-form its bid in the event it was not the low bidder. 

Now, your contention, as [ understand it, General, is that your tele- 
gram, sent to all bidders, was notice to this contractor in effect that he 
was not the low bidder and he had better re-form and reduce his bid? 

General THurMan. Four out of the five contractors so construed it. 
And on top of that, sir 

Mr. Brooxs. Four out of five having construed it that way, your 
contention is that that would have been the reasonable construction 
for this company to have made? 

General THurman. Yes, sir. 

Mr. Brooks. And that the company, therefore, could not sit back 
on its oars, so to speak, and do ts at all in the face of continued 
negotiations which would raise its suspicions, normally raise its suspi- 
cions that it was not in the position of low bidder any longer? 

General THurmMan. That is right, sir. 

Mr. Brooxs. That is substantially the case, isn’t it ? 

General Tourman. Yes,sir. I think that is all there is to it. 

Mr. Brooks. Now, do you know anything wrongful in the actions 
of any of these negotiators under you or under your command in 
connection—whether they are under your command or not—that you 
consider out of line? 
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General THurmaNn. No, sir. 

Mr. Brooks. Anything that you would want to condemn ? 

General THurRMAN. No, sir. 

Mr. Brooks. On the part of anybody in your department? Do 
you know of anything that you would want to condemn ¢ 

General THurman. No, sir. 

Mr. Brooks. Has anybody been punished for anything in reference 
to this matter ? 

General Tuurman. No, sir. 

Mr. Brooks. Has anybody been in any way censured for anything, 
in the irregularity of these proceedings? 

General THurMAN. No,sir. Not tomy knowledge, at any rate. 

Mr. Brooxs. Not to your knowledge. 

Well, you are in a position of high command there, and those things 
ought to come under you, and if there is any irregularity, there should 
be swift and sure punishment. 

General THurman. I should know. Yes, sir. 

Mr. Brooks. So, you feel there is nothing irregular, save the one 
point which you consider under the circumstances immaterial because 
of the long course of negotiations and the telegram which you sent 
inviting everybody to make a bid, a lower bid ? 

General THurMan. Yes, sir. 

Mr. Brooxs. Now, if a company, for instance, makes what the 
contractor figures to be a reasonably low bid, and in the interest of 
the Government you feel like it should be lower , Whether they are 
low or not, you don’t tell them, “You are the low bid, but you come 
in with a lower bid” 

Mr. Gavin. At chi point, the general thought he should have 
come in. 

Mr. Brooks. I am asking him. 

Mr. Gavin. But he didn’t come in. 

Mr. Brooks. | am asking him a question here, and a reasonable 
question. 

Mr. Hésert. All right, continue, Mr. Brooks. 

Mr. Brooks. If a company is the low bidder and you feel like the 
Government interest isn’t protected fully by the bid, then in your 
normal proceeding you would go out and ask that company, or in 
effect invite that company, to make a lower or a reformed bid, and 
that company “, you feel, would be obligated to in some way reply 
to that invitation ? 

General Tourman. If they want to put in a bid; yes, sir. 

Mr. Brooxs. And if they did not want to put in a lower bid, your 


assumption then is that the invitation was not accepted and the lower 
bid was not indicated from the company? 


General Thurman. Yes, sir. 

Mr. Brooks. And that is your case? 

General Trrurman. That is the only conclusion we could have. 
That states it beautifully. 

Mr. Brooxs. All right. 

General TuotrMaNn. Sir, may I read a part of a couple of regulations 
into the record ? 

Mr. Hess. Before you read that, let me ask you just one question. 

General THurMAN. Yes, sir. 
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Mr. Hess. Wouldn’t you assume that the man would notify you he 
doesn’t care to bid and lower his bid ? 

General THuRMAN. No, sir. 

Mr. Hess. You wouldn’t ? 

General THurRMAN. No, sir. 

Mr. Hess. When he knows he is low bid? You haven’t contacted 
him and told him he is low bid. You haven’t told him that he has 
become high after you have renegotiated with four others. He knows 
nothing of that at all. 

Don't you think you owe it to the man to tell him that he is now low 
bidder no longer and he is the higher bidder ? 

General THurMAN. No, sir; I don’t think we owe it to him. 

Mr. Brooks. Your rules don’t require him ? 

Mr. Hess. I think you owe it not only to him but you owe it to the 
taxpayers of the United States. 

General THurMAN. Sir, we try to represent the taxpayers and I 
think we do. 

We had here a situation where negotiations had been going on for 
several weeks. This company and four others had been involved in 
these negotiations. 

At the time this occurred, it so happened that he was low. He may 
have not been low the next day. Maybe the guy who was low the next 
day wasn’t low the day after that. We could have gone out, it would 
have been entirely proper for us to have gone out, and said to everyone 
concerned: “The lowest bid that we have today is lower than any thing 
that was posted at the time original bids were submitted. Does any- 
body want to submit an additional bid?” 

We could have done that. 

We just don’t happen to have chosen those exact words, that Mr. 
Adair chose in carefully drawing the hypothetical case—he is a lawyer, 
he said. He apparently ¢ hooses his words well. 

I am quite sure he used exactly the words he told me he did. But I 


don’t think they were understood as words of art by the people with 
whom he was dealing. 


Mr. Brooks. One more question. 

The printed rules that you rely upon and which he had possession 
of did not require you specifically any way to say, or to tell him that 
he was not the low bidder; isn’t that right? 

General THurman. They do not. And, sir, I don’t think they 
should. 

Let me quote Mr. Adair. He said the other day, you remember, 
that this negotiating business is something that is very complex, or 
words to that effect, “and he said a great deal can be conveyed by the 
blinking of an eye or the shading of astatement. It is per fectly true. 

We are talking about something here that is an art. It is not 
subject to formulas. It is not subject to check sheets. A great deal 
depends on the judgment of the individual involved. 

Now we try to give guidelines by which that judgment can be 
exercised. But we and you and all the taxpayers involved in the 
final analysis have to rely on the good judgment of the people we 


can have in our buying positions. I think it was good judgment 
exercised in this case. 
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Mr. Brooks. Sort of like playing poker. 

General TuHurMan. Sir, it is possible to play your hand too close. 

Mr. Héserr. Mr. Cunningham, do you have a question ? 

Mr. Cunnineuam. I would like to, Mr. Chairman. 

General, I am confused as to what the facts are. I mean you have 
confused me more than ever, but I think we can get it straightened out. 

General Tuourman. I am sorry. 

Mr. Cunnrneuam. I don’t want what a reasonable person can ex- 
pect or aconclusion. I want straight answers. 

Do you of your own knowledge know whether or not Mr. Adair or 
anyone representing his company was advised prior to the date of the 
telegram, December 3 or 4, that he was not the low bidder? Just 
yes or no to that one. 

General Tuurman. No. 

Mr. Cunntncuam. O. K. Was there ever any question as to the 
ability or responsibility of Mr. Adair’s company, the Keco Co., to 
perform this contract if it was awarded to them? 

General Tuurman. Not to my knowledge. 

Mr. Cunnrneuam. Now you have testified that you have a written 
regulation. I understand the written regulation as you testified a 
moment ago to be in substance the same kind of a regulation that Mr. 
Adair propounded in a hypothetical inquiry, and the answer he re- 
ceived to it is in substance the same as one of your written regulations; 
is that correct? 

General Tourman. No. 

Mr. CunNINGHAM. It is not? 

Then—your counsel is nodding in the affirmative. 

Secretary GorpeN. No. No, I am just agreeing with him. 

Mr. Cunninenam. Well, you have a written regulation, you testi- 
fied. 

General THurMAN. Yes, sir. 

Mr. Cunnincuam. About the low bidder who became the high bid- 
der, where you do notify him? 

General THurman. I asked permission to read that regulation in 
the record a little while ago. 

Mr. Cunnincuam. Is it long? 

General THourman. No, sir. 

Mr. Cunntneuam. I only have one question after this. 

General TrHurMANn. One of them is section 3-101.52 (h) of the Air 
Force Procurement Regulations. 

It says: 

The contracting officer is at liberty to conduct further negotiations as con- 
templated by ASPR 3-101 with any or all of the concerns submitting proposals. 

Contrary to formal advertising procedures, when the purchase is being ne- 


gotiated there is no restriction on changes in price or other terms of a proposal 
at any time prior to award— 


and this, sir, is the important thing: 


If one concern is given an opportunity to revise its quotation, others who are 
within a competitive price range and capable of meeting requirements must 
in fairness be given an equal opportunity. 

Mr. CunnrneHam. Now, my next question, right there. At the 
time of the meeting when Mr. Adair claims he asked this hypothetical 
question and was given the answer, as I have understood from pre- 
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vious testimony—and I don’t know which witness—about being the 
low bidder, he was not then within the competitive range; is that 
correct ¢ 

General Tuurman. I don’t see—— 

Mr. CunntncHam. If he was not, who did constitute the competi- 
tive range? Why are the words “competitive range” used there if it 
includes everyone ¢ 

General THurman. The low bidder is certainly in the competitive 
range. 

Mr. Cunnincuam. It has been testified here that the low bidder is 
not, or that is the inference that I received, and I think it was from 
Mr. Golden’s testimony. I am not sure. 

General THurman. I am sure he didn’t mean it. 

Mr. CunNnINGHAM. Maybe it was Mr. Adair’s testimony. But the 
mere fact that you have competitive range in there tells me that there 
must be bidders who are not within the competitive range. 

Now, if there are such bidders, aren’t they the low bidder? 

General Tuurman. No; they are usually the high. 

Mr. CunnincHam. Uusually the high bidder. All right. 

General THurRMAN. Sir, could I explain that if it is not clear? 

Mr. Cunnincuam. Well, you have answered. 

General THurMAN. You have 14 bids. 

Three of them range between $2 and $3. One of them is $14. The 
$14 is completely out of the competitive range. You are low bidder; 
between $2 and $3 certainly is within the competitive range. 

Mr. CunnincHAM. But the low bidder could be out of competitive 
range if he is very low, couldn’t he? 

General THurman. Yes, sir. 

Mr. Cunntneuam. All right. 

Now, you have answered that question. Now, I have another one. 

General TourmMan. That was not true in this case. 

Mr. CunnincHam. But once he would then be negotiated into the 
competitive range by negotiating not with that bidder but with others, 
then wouldn’t he be entitled under that regulation to be notified that 
he was now in the competitive range, and isn’t that the issue in this 
particular case, whether or not he had reason to rely upon being notified 
and whether or not he was notified ? 

Now, the testimony is that he was not notified—I am taking your 
testimony now, and no one else’s. That as far as you know, there was 
no notification except you interpret an implied notification in that tele- 
gram of December 3 and 4. It is simply an implication; isn’t that cor- 
rect ? 

There is no wording in that telegram to tell him that he was no longer 
the low bidder, was there ? 

General THurMAN. No, sir. 

Mr. Cunnincuam. That is all, Mr. Chairman. 

General THurMAN. Sir, I am not sure—I am afraid I am confused 
now by your statement. 

Mr. Cunnincuam. I didn’t try to get you confused, but you certainly 
had me confused. 

General TuHurman. Your question seems to imply—perhaps I mis- 
understood. Your question seems to imply that somebody has been 
negotiated from a low price up to a higher price. 
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Mr. CunnincHam. No; I didn’t so imply that. 

General THuRMAN. Then I misunderstood. 

Mr. CuNNINGHAM. Negotiated from a higher price to a lower price. 
They got below the man who was not in the competitive bidding at the 
time he had a right to rely upon this statement and then whether or not 
after that he was notified that he was no longer the low bidder. I 
understand your testimony to be that he was not so notified except by 
implication in that one telegram. 

General THurmMan. The low bid of Keco in this case was in a com- 
petitive range initially. It was in a competitive range at the end. 

Mr. Cunnincuam. Then will you tell me why you use the words 
“competitive range” ? 

General THurMAN. It is addressed primarily to avoiding the neces- 
sity of going to a man who is so high that it is clear that you won't 
get anything from him. 

Mr. CunNNINGHAM. Yes, but a moment ago you said the man would 
be so low he would not be in the competitive range. You answered me 
that a moment ago. 

General THurMan. I think I did. It is possible. 

I also said to you, or intended to, that it is addressed to a situation 
where a man is high. 

Mr. CunntncHAm. What I am trying to get at—this isn’t a ques- 
tion—is whether or not, using your own words, a reasonable assump- 
tion, a reasonable minded man, had any reason to rely upon your regu- 
lations as so interpreted ? 

General THurmMAN. Yes, sir. 

Mr. Cunnincuam. You have answered my question. 

General THurman. May I finish the regulations that I wanted to 
read now ? 

Mr. CunninGuam. I thought you finished. 

General THurman. The other regulation is the one quoted in Mr. 
Golden’s statement. I won’t read the whole thing, but this is a prohi- 
bition—it is a series of things that our buyers won’t do. And one of 
the things that we are told 1s revealing to one prospective contractor 
figures pertaining to cost and profits, submitted by another contractor. 

Now, the next sentence is important here. 





This is not intended to prevent the contracting officer from advertising one 
prospective contractor during the course of negotiation and prior to award that 
lower quotations have been obtained, provided he does not reveal who the other 
quoting concerns are nor the exact quotation. 

In other words, there is nothing mandatory about this thing. This 
simply says that this prohibition doesn’t prevent you from using this 
as a negotiating tool if in your judgment you think you should. But 
if you go to one of them, you have to go to all of them. 

Mr. Cunnineuam. Now, I have just one question. You brought 
it out. There is nothing mandatory in it, but here is a businessman 
comes into a meeting and asks a hypothetical question and the answer 
to that in my opinion would become mandatory upon the Department, 
once that answer was given. 

General THurmMan. I so felt also, Mr. Cunningham. 

Mr. CunnINGHAM. So it is a question of fact as to what was said. 

General Tourman. I felt that regardless of what was said, the tele- 
phone conversation of the 3d of December, and the telegram of the 
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fourth put together were the equivalent of an answer, regardless of 
what was said. 

Mr. Cunnincuam. That is a matter to be determined. 

General TuourMANn. That is a matter of judgment. 

Mr. Cunnincuam. That is all, Mr. Chairman. 

Mr. Gavin. Under the free enterprise system that we operate on 
here—and you are talking about the taxpayers—I want to ascertain 
whether or not you think the system you have is fair and equitable. 
In other words, you called for a contract and you called for people. 
You asked for bids and they submit bids. 

In this particular instance, this Keco outfit spent some $20,000 on 
detailed plans and specifications to submit the bid to you. Then you 
said in the statement a minute ago, “We surveyed the ones we would 
like to have receive the bid.” You got all the facts and figures in front 
of you. So if you have some particular corporation that you would 
like to have get the bid, you call them in and start to negotiate. And 
then you negotiate the low bidder out of the contract. I don’t think 
that system is fair and equitable. I don’t think it is a system we 
should operate. If I submitted a bid to you and I was the low bidder 
I think I should be awarded the contract. 

Now, the question is do you think that the present system is fair 
and equitable to all people who are bidding on Government procure- 
ment ? 

General THurman. The system I think is fair and equitable, but 
the system does not cover all of the things you said, Mr. Gavin. 

Mr. Gavin. Well, I just don’t—I can’t understand that you would 
have the low contractor, the man who has taken time and effort and 
money 

General TuHurman. Sir, there were four other people. 

Mr. Gavin. You negotiate with others and you negotiate him out 
of the position, where somebody else gets the contract. 

You have all the cards in front of you. 

You know all the questions and you know all the answers. 

Mr. Mititrr. Would the gentleman yield? 

Mr. Gavin. Yes, I yield to you. 

Mr. Mitier. Well, aren’t all of the other five people who submitted 
bids in exactly the same position with the supposed low bidder as 
far as their initial expense in submitting bids are concerned ? 

Mr. Gavin. Certainly they are. 

Mr. Miter. And they are wiped out when they don’t get the 
business. 

Mr. Gavtn. Certainly they are. 

But ordinarily you are a low bidder on a contract and in general 
business practices you get the business. 

There is no negotiation. What is the use of bidding if somebody 
is going to negotiate you out of it. The time will come when you 
can’t get anybody to bid on your contracts. They will say, “What 
is the use of bidding, because of the fact we won’t get it anyway ?” 

And those in the upper echelon determine who they think is best 
qualified. 

Mr. Brooks. Would the gentleman yield? 

Mr. Gavin. No, I don’t yield. 
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They are the ones who will determine who we want. We are going 
to survey who we think we should have. And therefore, we enter 
negotiations. And they get it and the low bidder is ont unless he 
beefs, like Mr. Adair is doing now. We don’t know in the Congress. 
I just don’t think it is fair and equitable. 

Mr. Brooxs. Mr. Chairman, the gentleman wouldn’t yield to me, 
so I will make this observation. 

Mr. Gavin. I will listen to the gentleman for 15 minutes. 

Mr. Héperr. Let’s have order. 

Mr. Brooks. I didn’t mean to be discourteous to the gentleman. 

Mr. Gavin. I listened very patiently to you and you should have 
done the same. 

Mr. Brooks. I think the gentleman was making a fine argument for 
open competitive bidding, but my own idea is that with this nego- 
tiated bidding the interest of the Government is paramount there. 
Because you bring these people in here, and I don’t think any of them 
ought to be allowed to fleece the Government by an unfair or in- 
ordinately high contract bid. 

That is the only thing I had to say. 

Mr. Hesert. All right. 

The committee will stand adjourned until 10 o’clock tomorrow 
morning. 

(Whereupon, at 12:20 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., of the following day, Thursday, February 28, 1957.) 
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THURSDAY, FEBRUARY 28, 1957 


Houses oF REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, SUBCOM- 
MITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D.C. 

The subcommittee convened at 10 a. m., the Honorable F. Edward 
Hébert, chairman of the subcommittee, presiding, with the following 
members present: Mr. Hess, Mr. Gavin, Mr. Rivers, Mr. Cunning- 
ham, Mr. Fisher, Mr. Bates, Mr. Hardy, Mr. Osmers, and Mr. Miller. 

Mr. Héserr. The committee will come to order. 

Under the rules of the committee which it set, the chairman at this 
time will constitute a subcommittee, to take the testimony of the first 
witness, consisting of Mr. Hess of Ohio, Mr. Fisher of Texas, and 
myself as chairman, thereby establishing a quorum under the rules. 

Mr. Courtney. Mr. Steer. 

Mr. Hésert. Do you solemnly swear that the evidence you will 
give in connection with this matter will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Steer. I do. 

Mr. Héserr. Mr. Courtney. 

Mr. Courrney. Add Mr. Bates to the subcommittee. 

Mr. Héserr. Amend my appointment of the subcommittee to in- 
clude Mr. Bates, of Massachusetts, as a member of this subcommittee. 

Mr. Bares. Thank you very much, Mr. Chairman. 

Mr. Courrney. Mr. Steer, your full name and your business and 
your residence ¢ 

Mr. Srerr. Paul W. Steer—S-t-e-e-r. 

I live at 8750 Keller Road, Cincinnati, Ohio. 

[ am an attorney. 

Mr. Courtney. A member of the bar of the State of Ohio. 

Mr. Srrer. Yes, sir. 

Mr. Courtney. Are you personally identified with Keco Industries, 
Inc. ? 

Mr. Steer. Yes, I am a director. 

Mr. Courtney. You are a director of that corporation ? 

Mr. Steer. Yes. 

Mr. Courtney. And you are, I think, a law partner of Mr. Robert 
Adair, who is its president? 

Mr. Sreer. That is right. 

Mr. Courtney. Of Keco Industries. 

Mr. Sreer. That is right. 
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Mr. Courrney. And how long have you been connected with Keco 
Industries ¢ 

Mr. Srrer. Since 1942. 

Mr. Courtney. 1942. Now, relate your testimony and recollec- 
tion to a meeting which has been identified as having been held on 
May 21, 1956, in the office of Mr. Max Golden, in the Pentagon in 
Washington. 

Do you know Mr. Golden personally ? 

Mr. Steer. Yes, I do, and I had such a meeting. 

[ was there with Mr. Adair to see Mr. Golden. 

There were 2 other persons present, 1 who was in uniform and 1 
who was not in uniform, whose name I couldn’t recall when Mr. Adair 
called me to ask me to come, but I have later heard he has been 
identified. 

Mr. Courrnry. Now, how did you happen to go to the office of Mr. 
Golden ¢ 

Mr. Sreer. The reason we went is because—I suppose I was the 
impelling force. I wondered in my own mind whether we had ex- 
hausted our administrative remedies. We had approached the com- 
mittee with the matter. 

Mr. Courtney. Now, which matter was this? 

Mr. Srerr. This is the MA-3 matter; the second procurement in 
the spring of 1956. 

When the procurement was announced and announced to be re- 
stricted, at some point we had advised the committee of our objections 
to that method of procurement. I felt that we should—after the 
matter got under way, that perhaps we had not what I have termed 
exhausted our administrative remedies and we should go to see Mr. 
Golden to talk to him about it, to see if the matter could not be 
resolved at that level. We had not been able to resolve it at the Air 
Force Base, Materiel Command. 

Mr. Courrney. Now, will you tell us who participated in the con- 
versations at that meeting ? 

Mr. Sreer. Mostly Mr. Adair and Mr. Golden. 

I was there and participated to some extent. 

Mr. Courrney. Did Colonel Carter, the man in uniform—or did 
the man in uniform participate in the conversation ? 

Mr, Srerr. I don’t recall that either of the other two people had 
any substantial part in the conversation. 

Mr. Courtney. And the subject under discussion was the limitation 
on the number of bidders 4 

Mr. Srerr. | Nods. | 

Mr. Courrney. On a MA-3 prospective procurement; is that cor- 
rect ¢ 

Mr. Sreer. That is right. 

‘That is one subject, but the approach is important because it intro- 
duces another subject which you have talked about. 

Mr. Adair said and told Mr. Golden in effect, or substantially, that 
he was sensitive to the fact of being in controversy with the Air Force. 
It hadn’t been the first time, as Mr. Golden knew, and he was sensitive 
to that fact, and he didn’t want to be in controversy with the Air 
Force, and he wondered if there could be some talks at that level that 
might resolve the situation, and that was the reason for going. 
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Mr. Courrney. You mean at Mr, Golden’s level? 

Mr. Steer. That is right. 

Mr. Courtney. As deputy assistant for procurement. 

Mr. Sreer. With his assistants, yes. 

Mr. Courtney. Now, narrate the conversation as wel! as you can? 

Mr. Srerr. Well, I can only give the substance of it. I don’t know 
the words. After Mr. Adair presented the matter, it was discussed. 
There was considerable emphasis put upon the urgency of the pro- 
curement. 

Mr. Golden said in substance that it would be hoped that the matter 
would not—we would not go any further with our objections. 

Mr. Courtney. Were those his words ? 

Mr. Sreer. No, I can’t say that they were his words. 

Mr. Courrney. Was that the substance of what was said as you 
recollect it? 

Mr. Sreer. That is right. 

Mr. Courrney. By Mr. Golden? 

Mr. Srerer. By Mr. Golden. 

Mr. Courrney. And to whom was the remark addressed ? 

Mr. Sreer. Mr. Adair and me. 

Mr. Courtney. Did you discuss the subject of an interest expressed 
by the committee in the type of procurement ¢ 

Mr. Srreer. Yes, we did. 

Mr. Courrney. In the course of your conversation ¢ 

Mr. Sreer. That is right. 

Mr. Courrney. In the course of the conversations did the fact that 
the committee had put in a routine inquiry concerning the urgency of 
the procurement come up? 

Mr. Sreer. That was the basis upon which we were there. 

Mr. Adair said we were sensitive to the fact that here we were 
a Government contractor and we were in controversy with one of the 
large services, and it wasn’t a situation in which he liked to find 
himself. 

Mr. Courtney. Now, when was the substance of the words: “I hope 
you will not pursue the matter further,” when was that uttered and 
in What position in the room as you reconstruct the scene ? 

Mr. Sreer. Well, it was toward the end of the conference. I think 
we were still seated. 

Mr. Courtney. What did you understand by that remark? 

Mr. Sreer. I understood that he wanted us to withdraw our objec- 
tions to the procurement. 

T would like to say this, Mr. Courtney, that when Adair called me 
yesterday to see if L could be released from my trial in Wilmington I 
said to him that there is a record of those someplac e in our files. 

| remember that we made a record of it, that is, a writing of it, 
and there is such a record ind [ have asked Mr. Adair to get it. 

He found it since I talked with him. I would like to have the com- 
inittee see a letter that was sent to me by Mr. Adair on May 22, 1956. 

Mr. Courtney. Do you have that memorandum with you! 

Mr. Sreer. Yes. 

Mr, Courrnry. Was this memorandum received by you through 
the mails? ba 

Mr. Sreer. Yes, it was. 
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Mr. Courtney. And from where was it addressed ? 

Mr. Sreer. It was mailed from Cincinnati to me in Cincinnati and 
was a letter to me as counsel of the corporation and as director of 
the corporation, from Mr. Adair. 

Mr. Courtney. You mean it was sent from the offices of Keco Indus- 
tries in Cincinnati to your law office? 

Mr. Sreer. That is right. 

Mr. Courtney. Now, give us the date of the letter, please, and 
read it into the record. 

Mr. Sreer. The letter is dated May 22, 1956. It is addressed to 
Mr. Paul W. Steer, Steer, Strauss & Adair, 215 Union Central Build- 
ing, Cincinnati 2, Ohio, re: MA-3 air conditioner, Golden conference : 


DEAR PAUL: i Golden telephoned me this morning, and said that he was 
returning my call of last evening— 


and I might say there that after we left Mr. Golden’s office we went 
to Mr. Hess’ office and related to him what had happened in the office. 
My recollection is that we also related it to you, Mr. Courtney, in 
your office, either before or after we went to Mr. Hess’ office. 
But to continue with the letter— 


that he was returning my call of last evening and also calling about an additional 
matter. He asked first that I state what was on my mind and I said that you 
and I had carefully reviewed yesterday’s meeting and concluded to accept his 
statement of the urgency and validity of General Thurman’s decision. I pointed 
out that we did not agree but felt in view of his sincerity that it would be 
presumptuous of us to carry the matter further. 


He replied that he was glad to hear this and knew the Air Force would 
appreciate it. 

He then said he wanted to correct a statement he had made yesterday. He 
said that upon further investigation it appeared that invitations to bid had 
gone to both Douglas and Hokason and that a bid had been entered for both 
of them in the name of Douglas. As far as I am concerned this makes our 
statement of yesterday absolutely correct. 


Mr. Adair said that in parentheses. 


He again thanked me for our decision and I concluded by saying that we 
were anxious to do the right thing and that I only hoped I could someday 
come into his office and say we had just received an Air Force contract and have 
him surprised. He then said, and this may have been a significant reference 
to the Convair jobs, “We will do something to help that along.” 

Yours sincerely, 


toBERT 'G. ADAIR, President. 

Mr. Cocrtney. Now that letter was received by you in the mail 
shortly after the date it bears? 

Mr. Steer. Yes. 

Mr. Courrnry. And has been kept by you in your personal files / 

Mr. Steer. Well, this is Mr. Adair’s copy, Mr. Courtney. 

Mr. Courrney. Yes. 

Mr. Steer. I have not been home. I daresay the original of that is 
in my files in my office. 

Mr. Courtney. You do recall the memorandum, however. 

Mr. Steer. I do recall it, and I reminded Mr. Adair about it when 
he called me yesterday. 

Mr. Covurrney. Do the references in the memorandum to the con- 
ference and the things transpiring in the conference of May 21, 1956, 
correspond with your recollection / 

Mr. Steer. Yes, they do. 
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Mr. Courtney. They don’t differ in any respect from your rec- 
ollection ¢ 

Mr. Steer. No. 

Mr. Héserr. Are you finished, Mr. Courtney ? 

Mr. Courtney. Yes. 

Mr. Héserr. Mr. Gavin. 

Mr. Gavin. Did you agree at the time with Mr. Adair that that 
was the right thing to do? 

Mr. Sreer. Yes; I felt it was in the interest of harmony between 
Keco and the Air Force, and on the plea that the matter was urgent 
and we might be stopping an urgent procurement by proceeding fur- 
ther, I agreed. 

Mr. Gavin. Well, even knowing the position that you oceupied—in 
other words, you were satisfied to reconcile yourself that we had better 
accept this decision of the Air Force rather than jeopardize any future 
dealings you may have with them, is that the reason you reached your 
conclusion ¢ 

Mr. Sreer. No. There is a combination of it. We had to consider 
our own interests, but we also had to consider the interests which Mr. 
Golden told us about was the urgency of the procurement. That was 
important to us, too. 

Mr. Gavrix. Well, after reviewing it now, do you think it was 
urgent ¢ 

Mr. Steer. No, I don’t. 

Mr. Héserr. Mr. Steer, [ just want to reemphasize and reask the 
question Mr. Courtney has asked, just for the purpose of emphasis and 
accuracy. 

Did you hear Mr. Golden say the words that he is purported to have 
said, namely- 

Mr. Courrney. “It will be appreciated if the matter does not go 
further.” 

Mr. Steer. The-—— 

Mr. Héserr. Did you hear them ? 

Mr. Sreer. Yes, | did—not those exact words. I can’t recall the 
exact words, but the substance of his request to us was that, as stated 
by Mr. Adair. 

Mr. Hénerr. Then you and Mr. Adair decided to go to Mr. Hess’ 
office ? 

Mr. Sreer. That is right, and we do so. 

Mr. Heserr. And the combination of circumstances, with the ur- 
gency, which you accepted but did not agree with 

Mr. Srrer. That is right. 

Mr. Heéserr. And the remark “I will appreciate it if you do not go 
any further’—the combination of those two caused you to come to 
the conclusion to drop the entire matter ? 

Mr. Sreer. That is right, sir. 

Mr. Héserr. Now you, of course, know Mr. Hess, 
Hess? 

Mr. Srrer. Yes, sir. Well, the reason we went to Mr. Hess was that 
we had started with the committee and gotten the wheels rolling. 

Mr. Hénerr. It is obvious why you did it. You would have come 


to me if I had been chairman at the time or whoever had been 
chairman. 
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Mr. Sreer. Yes. 

Mr. Héserr. You know Mr. Hess is a lawyer in the city of Cin- 
cinnati. 

Mr. Sreer. Yes, sir. 

Mr. Héserr. You have practiced law with him, of course, in the 
bar of Cincinnati ? 

Mr. Srerr. That is right. 

Mr. Hépert. Have you ever been his law partner? 

Mr. Steer. I have never been associated with him. 

Mr. Héserr. Have you ever tried a case against him ? 

Mr. Steer. No, I have not. 

Mr. Hésert. Have you ever tried a case with him? 

Mr. Sreer. No, I have not. 

Mr. Héperr. Has he ever been in your office in Cincinnati ? 

Mr. Srerr. I can’t say as tothat. I imagine he has on some matter. 
We have had matters together—real-estate matters, that is when he 
was representing the other side, and I was either in his office or he was 
in my Office. 

Mr. Héserr. Well, Mr. Hess is attorney for a homestead or savings 
Joan 

Mr. Srerr. Yes, sir, the Mohawk, I believe, Building Loan, and 
I have had transactions with the Mohawk or our office has. 

Mr. Heserr. In the past on sales? 

Mr. Steer. That is right. 

Mr. Héverr. But I am talking about a courtroom trial. 

Mr. Sreer. Never. 

Mr. Herserr. Or a lawsuit. 

Mr. Srerr. No, sir. 

Mr. Hépertr. You have never been associated with him in a lawsuit, 
either as associated with him or on the opposing side? 

Mr. Steer. Never. 

Mr. Héperr. Or shared any fee with him? 

Mr. Srerer. No, never. 

Mr. Héverr. Any questions by members of the committee? 

Mr. Fister. I would like to ask a question. 

Mr. Héserr. Mr. Fisher. 

Mr. Fisuer. Mr. Steer, I listened to several versions of this con- 
versation and I find a little variation that would naturally occur, I 
think. 

Mr. Srerr. I should think so. 

Mr. Fisuer. One or two said that the remark was made “I would 
appreciate so and so,” and you said he said: “I hope you will not go 
any further with it,” and so forth. 

As I understand it—I am just trying to put two and two together, 
so to speak—this followed a conversation there in which Mr. Golden 





was trying to explain the urgency and the validity of the position of 
the Air Force? 

Mr. Steer. That is right. 

Mr. Fisuer. And apparently assuming or hoping that he had gotten 
his point across, he said he hoped that that, would settle it or it 
wouldn’t go any further, or words to that effect; is that about the 
connotation ? 
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Mr. Sreer. That is what he said, but in the context of the confer- 
ence, where the fact that matter had been put before the committee 
had been mentioned, we interpreted. 

Mr. Fisuer. Had that been mentioned at this meeting? 

Mr. Steer. Oh, yes. 

Mr. Fisuer. I—of course, the record speaks for itself. 

My recollection is Mr. Adair said it hasn’t been mentioned specifi- 
cally. But, of course, it could very easily happen that our memories 
could vary a little in that regard. 

Mr. Sreer. Whether it was talked about or not it was certainly un- 
derstood by everyone present there that everyone knew that the matter 
had been referred to the committee. 

Mr. Fisuer. Well, I assume you knew it. But I am talking about 
the actual conversation. 

I think Mr. Adair said it hadn’t been mentioned specifically, but 
he assumed or understood it. 

Mr. Sreer. Well, that is not my recollection. I think Mr. Adair, 
as I said previously—that was the basis of his sensitiveness to the Air 
Force. I mean we were in controversy with the Air Force at that 
time. 

Mr. Fisuer. I understand you were in controversy with the Air 
Force. 

Mr. Steer. Yes, sir. 

Mr. Fisner. As a result of the attempts to negotiate and the prob- 
lems that had preceded this conversation. 

Mr. Srerr. You see, merely going to the buyer and trying to get 
him to change the procurement didn’t put us in controversy with them. 
The controversy was the fact that it had been referred to the committee 
for investigation. 

Mr. Fisuer. I just had not heard any witness say specifically here 
that the committee investigation was specifically mentioned. 

Mr. Hess. Will you yield, Mr. Fisher? 

Mr. Fisuer. Yes. 

Mr. Hess. Let me refresh your recollection by reading the testimony 
of Mr. Golden when we was asked by Mr. Hébert: 

At the time of the telephone conversation, Mr. Golden, did you have any 


knowledge then that Mr. Adair had been to Mr. Hess and through Mr. Hess to 
this committee? 


Secretary GOLDEN. At the time of the phone conversation? 

Yes, because on May 21 meeting when Colonel Carter came in it was indicated 
to me that a memorandum of facts was being prepared in answer to an inquiry 
that had been made by this committee. 

Mr. Fisner. Yes; I understand that. 

I remember that specifically. That is not what I am talking about 
at all. Iam talking about the conversation, not what somebody may 
have understood or what they knew. 

I know Mr. Golden said he knew about the investigation and all 
that. But I do remember—you can get the record out. I think it isa 
minor matter. I remember Mr. Adair said it wasn’t specifically men- 
tioned, but he understood and he assumed everybody else understood 
that is what they were talking about. But I was trying to relate this, 
just to get at what was actually intended, to the fact that it was an 
extended conversation relating to the question of urgency and validity 
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from the standpoint of the Air Force and why it was preceding this 
way, right or wrong. 

Mr. Steer. That was the bulk of the conversation. 

Mr. Fisuer. Then following that Mr. Golden said something to the 
effect that he hoped this would satisfy them, that you eople were 
satisfied and it wouldn’t go any further, and that woul dhe the end 
of it. 

Now, as to just what he meant, what he referred to, it is the conclu- 
sion of a witness. That is all. 

Mr. Hépserr. Mr. Hardy ? 

Mr. Harpy. No questions of this witness. 

Mr. Hépert. Mr. Bates? 

Mr. Bares. No questions. 

Mr. Héserr. Mr. Cunningham ? 

Mr. Cunnincuam. No questions. 

Mr. Heéeert. Mr. Hess? 

Mr. Hess. No questions. 

Mr. Héserr. Thank you very much, Mr. Steer. 

Mr. Srerr. All right. 

Mr. Courtney. Mr. Chairman, before Mr. Steer leaves-——— 

Mr. Héperr. Yes. 

Mr. Courtney. Before Mr. Steer leaves, I think the appreciation 
of the committee is due to Judge Herman of the Superior Court of 
Delaware who has excused, at the request of the committee, Mr. Steer 
in the midst of a trial of a lawsuit which has been going on the past 
week and probably will continue for the next week. 

I talked to the judge on the telephone and made the request, ex- 
plained the situation of the committee, and he very kindly consented 
to his appearance here today. 

Mr. Hererr. Will you formally express the appreciation of the com- 
mittee by letter to the judge? 

Mr. Courtney. Yes. Thank you, Mr. Steer. 

Mr. Steer. Fine. 

Is that all on that subject ? 

Mr. Héperr. Yes. 

Mr. Courtney. General Thurman, do you want to have Colonel 
Jeffries, too? 

General Tutrman. Yes. Colonel Jeffries, will you and Mr. Hickey 
come up as well? 

Mr. Courtney. We are reversing the order, Mr. Chairman. 

General Thurman on the left and Mr. Golden, Colonel Jeffries, and 
Mr. Hickey. 

Mr. Héserr. All right. 

Members of the committee, in order to expedite this hearing, I 
would appreciate the cooperation of the committee in allowing Mr. 
Courtney to conclude his entire examination of the witness before he 
is interrupted or any member of the committee asks a question. On 
that basis I will not recognize any member of the committee for a 
question until Mr. Courtney has concluded. 

Mr. Harpy. Mr. Chairman, may I have a little clarification as to 
just where we are? 

Mr. H&pert. Yes, sir. 
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Mr. Harpy. I had understood yesterday that we would proceed with 
the further questioning of General Thurman this morning. Now, is 
that where we are or 

Mr. Heperr. We are. 

Mr. Harpy. The committee was in the process of that as I recall 
when they adjourned. 

Mr. Heserr. Well, do you want to ask questions that were left over 
from yesterday ? 

Mr. Harpy. I have some questions that I was hoping I would get 
an opportunity to ask. 

Mr. Hésert. We will make an exception in your own case, Mr. 
Hardy. 

You may ask the questions and after that—because yesterday you 
did say you had some questions. 

Mr. Courtney. We had only come up to January 4—— 

Mr. Harpy. I had a few items that were prompted by his statement 
yesterday. 

Mr. Hésert. All right, we will allow you, Mr. Hardy, to question, 
but after that Mr. Courtney will take over, and I will not recognize 
any member for questions until Mr. Courtney gets finished. 

Mr. Harpy. General, I was impressed yesterday by some memo- 
randa that apparently had been made in connection with telephone 
conversations about the contract that we had been discussing. 

I wonder—and I haven’t heard this question raised—whether you 
or anyone else who attended the conference in Mr. Golden’s office made 
any memorandum about what took place in that office ? 

General THurMaNn. Sir, to what conference do you have reference? 

Mr. Harpy. I am talking now about the conference which was par- 
ticipated in by Mr. Adair, Mr. Steer, and 

General THurman. I wasn’t present, sir. 

Mr. Harpy. You were not present at that one at all ? 

General THurman. No, sir. 

Mr. Harpy. Then I would like to ask that question of Mr. Golden. 

Secretary GoLpEN. No, sir; there was no memorandum of record of 
that conversation at all, 

Mr. Harpy. It strikes me as a little bit peculiar that we had refer- 
ence yesterday to memoranda that were made on both ends of a tele- 
phone conversation, but we don’t have any on a conference of this 
nature. 

Do you know whether others who attended that conference were 
questioned as to whether any memorandum was made? 

Secretary Gotpen. I have asked the people in my office. I have 
asked Colonel Carter, and I have been told “No.” 

Mr. Harpy. All right. Thank you. 

Now, to return. I was interested in certain aspects of the negotia- 
tions in connection with the contract for these MA3 air conditioners. 
Now, recall, General, that there was testimony to the effect that Mr. 
Adair was called in for negotiation after the bids had been opened, 
proposals had been opened, and that there were negotiations on tech- 
nical matters but no negotiation of a price? 

Do you recall that testimony ? 

General THurRMAN. No, sir; not exactly that way. 

I beg your pardon. 














144 STUDY OF ARMED SERVICES PROCUREMENT ACT 


There has been two bits of testimony on it, and they have been both 
ways. 

You are correct. 

Mr. Harpy. Well, can you clear up—do you have knowledge of just 
what was covered by that original negotiation ? 

General THurman. Sir, anything I would say would necessarily be 
hearsay. I have discussed it with the Air Force people who are pres- 
ent, and I will be glad to relate my understanding on that. 

Mr. Harpy. Well, I had not heard any testimony counter to that 
original testimony, that the negotiation concerned technicalities and 
specifications and matters of that nature, but did not deal with price. 

General Touran. I think in the statement Mr. Golden made there 
was a statement that elements of price and cost were discussed, and if 
my memory serves me correctly the statement says—it says—may I 
read it, that part? 

Mr. Harpy. Yes, if that is specific; I would like to have my mind 
refreshed on that. 

General THurman. Let me find it, please, sir, 


After resolution of engineering discrepancies— 


Mr. Gavin. What page is that? 

General THurman. I am reading from page 10 of Mr. Golden’s 
statement toward the bottom of the page— 

After resolution of engineering discrepancies and problems at this conference, 


Mr. Adair stated that the corrections agreed upon would not affect his price 
quotation. 


The price analysis at that time specifically discussed areas in the Keco quota- 
tion in which the cost breakdown appeared unreasonable. Keco’s representa- 
tives were then asked whether they wished to submit a revised quotation. Mr. 
Adair said that he did not wish to do so at that time, inasmuch as if additional 
quotations for table 250 and table 252 were required it was agreed that revised 
pricing should be submitted subsequent to this conference—— 

That is what I have reference to entirely. 

Mr. Harpy. Now, that is reference to the original, the initial nego- 
tiating session; is that correct? 

General THurman. It is the one on the 14th of November. 

Mr. Harpy. That is right. 

General Touran. I believe it was the original session. 

Mr. Bates. That is right. 

Mr. Harpy. That is the one. 

When Mr. Adair comes back, I want to pursue that with him. 

The question that I had really in mind has to do with Air Force 
policy with respect to such negotiations. 

It appears to be rather clear that Mr. Adair was given to under- 
stand, if not expressed in so many words, that he was low bidder at 
that time. 

General Tuurman. No, sir; I haven’t been able to find how Mr. 
Adair discovered he was low bidder. He was not sotold. He didn’t 
ask anyone. He was not sotold. I don’t know how he knew it. 

Mr. Harpy. Well, is it your testimony or is it Mr. Golden’s testi- 
mony or the Air Force testimony that Mr. Adair was not given any 
real reason to suppose that he was low and was given every oppor- 
tunity to negotiate and provide a lower price at the initial negotiation ? 

General Tuurman. That is the testimony of the Air Force. It is 
my testimony. 
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Mr. Harpy. Is it further the Air Force testimony that as a matter 
of policy on negotiations of this kind an effort is made by the buyer or 
the contracting officer or whoever does the negotiating, or the negoti- 
ating people, for the Air Force to seek to get the best price they can 
even from the man who is low. 

General THurman. Within the requirements of reasonableness; 

es, Sir. 
: Mr. Harpy. Of course, we are talking about within the limits of 
reasonableness, 

General THurMAN. Yes, sir. 

Mr. Harpy. It would be then the Air Force testimony that at the 
initial negotiating period there was no information given Mr. Adair 
that he was low and the Air Force did seek to get the best possible offer 
from his company ? 

General Tuurman. That is correct, sir. 

Mr. Harpy. That is all, Mr. Chairman. 

General THurmMan. And may I add, sir, that the same was done 
with the other four bidders. 

Mr. Harpy. Well, my purpose in pursuing this was I had not under- 
stood this was the case. I was just wondering—lI do seem to recall 
that there was testimony that frequently a man is told that he is low 
and sometimes he is told that he is no longer low, but if a man is told 
that he is low I just don’t see how you can have any bargaining posi- 
tion left, because if he is already low he is certainly not going to come 
down. 

General Tuurman. Mr. Hardy, I agree with you completely. 

I am awfully glad that you raised this because I am afraid I was 
not as clear as I might have been or I misunderstood a question from 
Mr. Bates perhaps yesterday in my testimony. It is extremely rare 
that a man would be told that he is low. It is not our general prac- 
tice, as | am afraid I conveyed yesterday 

Mr. Harpy. You left that idea, that he was told that he was low, 
that he knew he was low, and it isn’t unusual a man is told he is low. 

General Tuurman. I am afraid I did that. I wish to apologize, 

Mr. Harpy. I don’t undertstand how you can negotiate and get a 
good price on that basis. 

Mr. Gavin. Would the gentleman yield? You did say he was low 
yesterday. 

General THurMAN. Yes, sir. 

Mr. Gavin. And in certain parts of the testimony there is no reason 
for anybody who is bidding to determine from others who have bid 
as to whether or not he was low. 

Evidently, he did ascertain that he was low and took that position. 

Now, I don’t agree with Mr. Hardy, who said he agrees with you. 
You called in four of the bidders, but you didn’t cali him in. 

General TuurmMan. I beg your pardon, sir. We called five of 
them. 

Mr. Gavin. Five? 

Do I understand you called Mr. Adair in for a conference on this 
contract ? 

General THurmMan. Yes, sir; on the 14th of November. 

Mr. Gavin. And he stated that he wanted to retain his bid because 
he felt that he was low. 
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General Tuurman. No, sir. 

Mr. Gavin. He didn’t state that, but it was his conclusion, that he 
was low, and therefore, he didn’t wish to change his bid; is that right? 

General THurman. I don’t know what his conclusions were, sir. 
At the time, as the statement indicates here, there were questions of 
engineering data brought up additionally which had been raised a 
short time before. 

The parties apparently agreed after discussing pricing questions 
that any future price proposal or any change of price proposal would 
be submitted at a later date, if any. 

Mr. Gavin. Yes, but assuming that he thought he was low and he 
didn’t wish to change his bids and then you renegotiated with the four 
that were above him and you renegotiated him from the low position 
out of the low position—is that right? 

General THurMman. Sir, I want to be candid in my answer. 

Mr. Gavin. I want you to be candid. 

General THurman. I find it difficult to answer it. 

Mr. Héserr. Let the witness answer. ; 

General TuHurman. I find it difficult to answer because it assumes 
some things I think that aren’t exactly correct. 

We negotiated with all five people. In the course of those nego- 
tiations there were various price changes made. After a period of 
time, which was around the first part of December, it was determined 
that we had several proposals that were reasonable as to price, and 
that we had secured several adequate design proposals. And at that 
time, we would go back to everyone involved and give everybody who 
wished to have an opportunity, an opportunity to submit any addi- 
tional quotations he wished. 

I believe, sir, that Mr. Adair was treated exactly like everyone else. 
He wasn’t given any advantage over anyone else. Neither was he 
given less. 

Mr. Harpy. Mr. Chairman, if I might just conclude. That is the 
point that I particularly wanted to understand. As I recall Mr. 
Adair’s testimony, he testified that he was called in and was nego- 
tiated on everything but price, but that there was no price negotiation, 
according to my memory. Now, if 

General Tuurman. I think he did, Mr. Hardy. I think he did. 

Mr. Harpy. If that is the case, then he would not have had equal 
treatment with the others. 

Now, the other aspect. If he wasn’t negotiated as to price—of 
course, we are talking about something now when neither you nor I 
were present there. 

General THurMAN. Yes, sir. 

Mr. Harpy. You have had discussions about it. But if he wasn’t 
negotiated as to price, it would be a perfectly logical assumption 
that he was low, whether he was told he was low or not, wouldn’t 
that be correct ? 

General THurMAN. It might be, depending on the circumstances, 
Mr. Hardy. ° 

Mr. Harpy. I believe in your testimony yesterday—I am not sure, 
but I believe that in your testimony yesterday it was testified to that 
the other bidders in their negotiation with respect to price were ad- 
vised that they were not low. 
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Now, if the others were advised they were not low, why certainly 
you have only but one conclusion and you know that most of these 
people do get together. So if one is told he is not low—is that a usual 
policy ? 

General TuourMan. No, it is not a usual practice. 

It happens. 

I would like to correct one thing, if I may, sir. I believe the state- 
ment that was made was that 1 or 2 bidders in response to questions 
had been told that they were out of line or they were not low or 
something to that effect. 

It is rar rely that we ever tell a man that he is low. 

Mr. Harpy. If you tell any single bidder what his relative position 
is, why you certainly have messed up the negotiating process. 

General THurMAn. No, sir; I don’t believe so. And I would like 
to indicate why. 

Mr. Harpy. Unless you are going to get into this business of pitting 
one against the other to try to force them down in price whether it is 
realistic or not. 

General THurMaN. No, sir; we don’t try todothat. We try to stay 
within the limits of reasonableness. 

But it frequently happens that in the course of going over a price 
proposal one or more areas in that price proposal are considered 
to be out of line. 

It may be in the area of overhead, it may be in the area of profit, it 
may be anywhere, and it is, I believe, a perfectly reasonable nego- 
tiating technique for the buyer to say, “If you want to get this pro- 
curement, you have to come into line on this,” or something to that 
effect. 

That happens. 

But I don*t-—— 

Mr. Harpy. He might tell the fellow that even though he was 
already low. 

General THurmMan. Yes, sir. 

Mr. Bares. He did in this case. 

General Tuurman. Yes, sir; he did in this case. 

Mr. Harpy. That is just one of the questions. 

But it is your testimony that at least some of the bidders were told 
that they were not low? 

General THurman. That is correct, sir. People who asked were 
so told. 

Mr. Hésert. Mr. Courtney. 

Mr. Gavin. At this part ticular point, I would like to ask a question. 

Mr. Héserr. Mr, Gavin, if we are going to have—— 

Mr. Gavtn. It is a very brief question. I would like to have intro- 
duced here so that we know what we are talking about the bids that 
were submitted, the gross bids, and the unit price of the bid, so we 

can tell how far out of line anybody was in this whole picture. 

We don’t know now. 

We are just assuming and sitting here try ing to guess at it. Now, 
they have those available. Why not give it to us. 

Mr. Hérerr. I am doing my best, “Mr. Gavin, to let Mr. Courtney 
continue. All these matters will be brought out, if we will allow Mr. 
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Courtney to continue the examination without interruption. Mr. 
Courtney. 

Mr. Courtney. General, the last question I asked you had to do 
with your conference of January 4, 1957, with Mr. Adair. It was a 
Friday and it was at Dayton. 

Now, do I understand that the offices at Dayton are closed on 
Saturday and Sunday? 

General THurman. Yes, sir. 

Mr. Courtney. So that no business would be transacted during 
that interval ? 

General THurMAN. Normally not. Yes, sir. 

Mr. Courtney. None with reference to this matter. 

Now, then, on January 7th did you have a telephone call from Keco? 

General THurMAN. January 7th? 

Mr. Courrney. That is Monday following 

General THurman. Did I receive a call from them ? 

Mr. Courtney. Yes, sir. 

Mr. Gavin. Talk a little louder, will you, General, please ? 

General THurmMan. I am searching my memory. I don’t recall 
receiving a telephone call from Keco. 

Mr. Courrney. Mr. Adair has testified that about 4 o’clock or 4: 15 
in the afternoon of Monday, January 7th, he called you and submitted 
to you a proposal to reduce his price by $100 per unit. 

General TrHurman. I think I called Mr. Adair. 

Mr. Courtney. Oh, you called Mr. Adair? 

General THurMan. Yes, sir. 

Mr. Courtney. Now, for what purpose did you call Mr. Adair on 
that afternoon ? ; 

General THurMAN. At our meeting on the 4th of January I told 
Mr. Adair I would review the case thoroughly and would call him 
when I had done so. 

Mr. Courtney. Now, then 

General THurMAN. That was the purpose of my call. 

Mr. Courtney. That was the purpose of your call? 

General THurMAN. Yes, sir. 

Mr. Courtney. Fix the time of day as near as you can. 

General THurman. I don’t know, sir. My recollection is that it 
was in the afternoon. Just when, I don’t know. 

Mr. Courtney. In the afternoon. 

And what did you relate in the course of that conversation to Keco 
or Mr. Adair? 

General THurMaAN. I told him that I had reviewed the case, that I 
had discussed the matter further with Colonel Jeffries and Mr. Hickey, 
that after such review I was of the opinion that regardless of what the 
exact words might have been as used in the November 14 discussion, 
that the information he had received in the telephone call to Mr. Downs 
on the 3d of December, plus the telegram which he had—the telegram 
of the 4th—I am not sure when he received it. I said that the two 











together were suflicient to put a reasonable man in inquiry. 

Under all the circumstances involved, I thought the action of the 
Shelby Air Force Depot was reasonable, and I proposed to go along 
with it and not open the case for further bidding. May I state one 
of the things I had in mind in connection with that third and fourth, 
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Mr. Courtney, which goes back to the discussion I had with Mr. Adair 
on the 4th of January ¢ 

He had said that when the substance of the telephone call of De- 
cember 3 was conveyed to him, he was concerned about the possibility 
of this thing closing without his putting in another price proposal, or 
words to that effect, but when the telegram of the 4th came in con- 
taining the words “unsolicited proposal,” that it allayed his fears. 

I felt that he could have picked up the telephone and called and 
asked—that is, called the Depot and asked if he had any questions 
about whether he should submit an additional quotation. 

And since he had not done so, I was going along with the decision 
made at Shelby. That isthe substance of it. 

Mr. Courrney. That was the course of your conversation. Did 
you also advise Mr. Adair under the regulations which you read yes- 
terday that was optional with the buyer as to whether he would give 
him any further information or not? 

General THurman. I don’t think so. I don’t think the question 
arose. 

Mr. Courtney. As a matter of fact, under your regulations, it is 
optional with the buyer or the negotiator or contracting officer whether 
he will give such information, isn’t it ? 

General TiturMaNn. I don’t think that there is any regulation that 
refers to the matter of telling a once low bidder that he is no longer 
low. Lam not familiar with any regulations like that. 

Mr. Courrnery. Let me read you the regulation which you quoted 
yesterday. Subparagraph H of section 3—-101.53, the very first sen- 
tence is this: 

The contracting officer is at liberty to conduct further negotiations as con- 
templated by the Armed Services Procurement Regulation 101 with any or all 
concerns submitting proposals. 

What do you construe the words “at liberty” to mean # 

General Thurman. That he has a discretion in the matter. 

Mr. Courtney. That he has a discretion ¢ 

General THurRMAN. Yes, sir. 

Mr. Courtney. So, if Mr. Adair had called, he would have no rea- 
son to expect that he would or would not receive the information 
which he solicited, isn’t that correct, under your own regulations? 

General TuurmMANn. I suppose that is a correct statement. 

Mr. Courtney. That is correct, isn’t it? 

General THurman. Mr. Courtney, it is a literally correct statement, 
I guess. 

_ Mr. Countner. Well, it is a literal reading from the regulations. 
isn’t it / , 

General Tuurman. Yes, but you are drawing an inference from 
the regulation that you are reading, and I don’t believe the inference 
is in the same words as the regulation. It is a question of whether 
it is a logical inference. 

Mr. Courtney. Well, we will take the language for what it is 
worth. 

Now, let me continue with the obligations of Mr. Adair, or the Keco 
Industries. And I read from the regulations again. 

Contrary to formal advertising procedures, when the purchase is being ne- 


gotiated there is no restriction on changes in prices or other terms of a proposal 
at any time prior to award. 
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That is the regulation of your Department. 

General TourmMan. Yes, sir. 

Mr. Courtnry. Now, let’s come to your meeting of January 7. 

oan Rivers. Could I ask Mr. Courtney right there? I didn’t hear 
im. 

Did I understand you to read that the prices could be changed at 
any time before the award ? 

Mr. Courtrnry. Yes, sir. 

Mr. Rivers. By anybody ? 

Mr. Courrnry. Yes, sir. 

Mr. Rivers. That is the regulations? 

General Tuurman. I believe, sir, that that last thing must be tied 
into the first thing, which, as Mr. Courtney very correctly pointed out, 
gives the buyer discretion as to whether he will or won’t conduct ne- 
gotiations with any or everybody. 

It is all a part of the same paragraph he is reading. 

Mr. Courtney. Mr. Chairman, for the advice of the committee, may 
I read the regulations again ? 

The first sentence the General said is permissive. The contracting 
officer is at liberty to grant or deny, just as he chooses, whether or not 
he will discuss price with an individual who calls and asks for infor- 
mation respecting the position of his bid. 

The second sentence is this: 

There is no restriction on changes in price or other terms of a proposal at any 
time prior to award. 

Now, that is a quotation. 

Understand that? 

General ToHurman. I believe I do. 

Mr. Courrney. So that at any time until this award becomes final 
under your own regulations, you could have considered another pro- 
posal from any one of these companies? 

General THurRMAN. Subject to one other regulation, Mr. Courtney, 
that you have not mentioned 

Mr. Courtney. I am coming to it. 

General TuurmMan. Which covers late low bids. 

Mr. Courtney. I am coming to it. 

Mr. Rivers. Covers what ? 

General Tuurman. Late proposals, that are submitted after the 
bidding is closed, as was the case. 

Mr. Courtney. This is not formal bidding. This is negotiated 
bidding, General. 

General TuurmMaAn. Yes, sir. 

Mr. Courtney. All right. 

And I quote again: 





If one concern is given an opportunity to revise its quotation, others who are 
within a competitive price range and capable of meeting requirements must in 
fairness be given an equal opportunity. 

Further, where the request for proposal states or an announcement is made 
by the contracting officer that negotiations will be conducted after receipt of 
proposals, such negotiations are mandatory. 


Now, the proposal or the invitation for proposal in this case advised 
those people, persons submitting their proposals, that there would be 
negotiations; isn’t that true, General ? 

General THurman. I don’t know,sir. I haven’t looked at it. 
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Mr. Courtney. Well, what is the fact? 

General Tuurman. Mr. Hickey, can you answer that? 

Mr. Hickey. Would you pose your question again, Mr. Courtney ? 

Mr. Courtney. I asked you whether or not the invitations for pro- 
posals in this case stated that there would be negotiations after 
receipt of proposals? 

Mr. H&éserr. Will you please identify yourself? 

The witness has not been identified for the record. 

Mr. Hickey. I am John Hickey. 

Mr. Courtney. John Hickey. You are the contracting officer 

Mr. Hickey. That is right. 

Mr. Héserr. Answer the question. 

Mr. Hickey. It was contained in our November 2 letter, that further 
negotiations would be conducted at the conference. 

Mr. Courtney. On November 2, then, you say there was a notice 


given to all bidders that there would be further negotiations con- 
ducted ? 


Mr. Hickey. Yes, sir. 

Mr. Courtney. Will you refer to the invitation for proposals that 
was sent to the 45 people and state whether or not it isn’t a fact that 
that invitation stated that negotiations would be conducted after the 
price proposals 

Mr. Hickey. Yes, sir. 

Mr. Courtney. That isa fact, isn’t it? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Now, then—— 

Mr. Rivers. Mr. Chairman, I want to ask Mr. Courtney right there : 
Now, does this discretionary power to which you refer, in changing 
the bids, and so forth, does that stem from the organic law which we 
passed a year or so ago on the exceptions to the overall purchasing 
of the military ¢ 

There were a number of exceptions where they could negotiate 
rather than have competitive bids. 

Mr. Courtney. Yes, it does. 

Mr. Rivers. I am asking you: Do they have statutory authority 
to do what they are doing? 

Mr. Courrney. The statutory authority which is claimed for this 
case is section 10, or No. 10 of the exceptions. 

Mr. Rivers. Ten, of the exceptions. 

Mr. Courrnry. In the Armed Services Procurement Act. 

Mr. Rivers. The Procurement Act which was passed 2 or 3 years 
ago? 

Mr. Courtney. That is correct. 

Now, under the law, the Department has implemented that author- 
ity by regulations which govern the method of negotiations. And 
it is from that regulation or in this case, the Air Force instructions 
that I am reading. 

Mr. Rivers. So these instructions come from that authority ? 

Mr. Courtney. That is right. 

Mr. Rivers. Which they allege is contained in one of the excep- 
tions in the organic act? 

Mr. Courtney. That is correct. 
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According, then, to the invitation to which Keco responded and 
all bidders responded, it was your duty—it was a mandate of the 
regulations to conduct negotiations with all proposers, isn’t that 
correct ? 

General THurman. That would follow. And it was done in this 
case. 

Mr. Courtney. Well, now, let’s develop the facts on that. 

General THurman. All right, sir. 

Mr. Courtney. Now, let’s come to the meeting, or the conversation 
of January 7. 

Now, on January 7, when you called Mr. Adair, you had reviewed 
the file. You had reviewed this whole transaction, had you not, 
General ? 

General THurMAN. Yes, sir. 

Mr. Courtney. You had previously discussed it with Mr. Golden 
2 or 3 days before. 

General Tuurman. I discussed it with Mr. Golden the same day, I 
think. 

Mr. Courtney. The same day? 

General TuurMan. Yes, sir. 

Mr. Courtney. And you had reached the conclusion as to what your 
action should be ? 

General THurRMAN. Yes, sir. 

Mr. Courtney. Now, in the conversation of January 7, did Mr. 
Adair propose to you on behalf of Keco Industries that it would 
reduce its bid by $100 per unit? 

General Tuurman. Mr. Adair always chooses his language very 
carefully. He said something to the effect that “If I had the oppor- 
tunity to do it, or if you should give me the opportunity to do it, 
I would reduce my bid by $100 an item.” 

Mr. Courtney. You accepted that? 

General Tuurman. What do you mean, sir, by “accepted”? 

Mr. Courtney. Did you accept that as an offer to reduce the bid? 

General THurman. No, sir. 

Mr. Courtney. You did not? 

General TourMan. No, sir. 

Mr. Courtney. Didn’t you then go back 

General TuHurman. Oh, I—let me—I don’t know that I could 
either accept or reject that as an offer, Mr. Courtney. I did not con- 
sider it as an offer or as a proposal, or whatever we want to call it. 

Mr. Courtney. Didn’t you, as a matter of fact, then, go back over 
the files and review them and didn’t you later in the day come back 
and tell Mr. Adair over the telephone, or someone in his office, that 
even a reduction of $100 a unit would not make him low? 

General TuHurman. That is correct. At the time of our first con- 
versation I told him, as I have related, that I thought the action of 
Shelby in closing the bid was correct and made it clear that I was not 
going to reverse the action and open the bidding again. 

When Mr. Adair made this statement with respect to $100, he indi- 
cated that it made a great deal of difference to him to know whether 
that would make him low. 

I think I had told him that I proposed to make an award to another 
firm, and he was very anxious to know whether it. would make him low. 
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Mr. Courtney. All right. 

General Tourman. Asa matter of courtesy, I told him that I would 
advise him. But I also told him at the same time, as I think he testified 
the other day, that whether it did or didn’t would make no difference 
in my decision. 

Mr. Courtney. But you did nevertheless consider the price that 
Mr. Adair had reported to you for these two units as having been 
reduced $100 a unit, and you did come back after that consideration 
and tell him that even that reduction would not make him low, Isn’t 
that correct? 

General THurmMAN. I asked that a mathematical computation be 
performed to determine whether that would make him low, and as a 
matter of courtesy called him and told him that it would not have made 
him low. 

Mr. Courtney. Nevertheless, you did not tell him at that time that 
the award had been made, did you 4 

General THurMan. The award had not been approved at that time. 

Mr. Courtney. It had not been made at that time, had it, General ? 

General THurMan. It had not been made at that time. 

Mr. Courtney. That is correct. 

General TuurMan. I think that is legally correct. 

Mr. Courrney. So that during those 2 or 3 hours you were con- 
sidering this proposal ? 

General THurmMaAN. No, sir, I don’t think that is a correct statement. 

Mr. Courrnry. And you reported back to Mr. Adair that even $100 
a unit less would not make him the low bidder, didn’t you? 

General THurMAN. Words to that effect. 

Mr. Courtney. Those were your words, weren’t they ? 

General THurman. I don’t remember at this date. 

Mr. Courtney. All right. 

If we can get somebody to put these figures on the blackboard, please. 

Mr. Gavin. Are we coming to the figures, Mr. Courtney ! 

Mr. Courrney. Yes, sir. 

Mr. Gavin. Well, that is indeed satisfying. We had a long time 
to get around it. 

Mr. Rivers (presiding). Mr. Courtney, these are the figures Mr. 
Gavin requested on yesterday ? 

Mr. Courtney. Yes, sir. 

Now, under the heading “Keco,” will you put initial bid per unit 
for the 182, $12,362. 

Now, reduce it $100 for the second bid. 

All right. 

Now, then, will you put down the figure $12,062 ? 

Bracket those under Keco’s 182 units. 

On the 19 units, put down the initial bid, $12,780. Reduce it $100. 
And then put down $12,480. And bracket those under the second 
bid. 

Now, General, at this time we would like to have on the board 
the initial bids that the four other persons under consideration syb- 
mitted and the final proposals. 

Mr. Gavin. Draw a line under that $12,062, so we can know where 
we are at. 

Mr. Foco. Here, sir? 
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Mr. Gavin. That is it. 

Mr. Courrnry. Whoever has charge of those figures. 

General THurman. Colonel Jeffries, do you have those figures, 
and will you put them up? 

Colonel Jerrries. Yes, sir. 

General THurman. It is going to be a little difficult to put them 
in that space, Mr. Courtney. 

Mr. Courrnery. Just put the initial bid and the final proposal for 
each of the other four companies. You have Recony’s there. You 
just need three more. 

General Tourman. Sir, we didn’t put that on there. 

Mr. Courtney. I did. That is from your report of February 21, 
1957. I have a report from the Department of Air Force, Mr. C hair- 
man, over the signature of William J. Yates, for and on behalf of 
General Kelly, advising the amount of the award. 

Mr. Foco. Any discount here? 

Colonel Jerrries. No, sir. No discount. 

Mr. Courrnry. May I ask you, Colonel Jeffries, why that was not 
reported to the committee, this discount ? 

Colonel Jerrrtes. Why it was not reported to the committee? 

Mr. Courrney. Yes, sir. 

Colonel Jerrries. Sir, I made no report to this committee relative 
to the pricing, so I cannot answer your question. 

Mr. Courrney. The specific question asked by the committee 
was 

General Tuurman. Did we give you the wrong report, Mr. 
Courtney ¢ 

Mr. Courtney. The question was, What was the final bid? 
read : 

Contract No. AF—3-—602-8207, Recony Corp., 150 Nassau Street, New York 38, N. 
Y.; Item 1, 182 units each 4120—141-9130, are air-conditioners, type MA-3, packed 
per paragraphs 5.1.2.1, 5.2.1 of exhibit WCL-857 for direct shipment for using 
activities at unit price of $12,232.26. 





and I 





Now, why wasn’t the committee told that there was intended to be 
a discount added to the price or taken from the price ? 

Colonel Jrrrerres. Sir, again I repeat: I do not know where you got 
your information. 

Mr. Courrney. I got my information, Colonel, from the only source 
that is available to the committee, and that is the Office of Legislative 
Liaison of the Department of the Air Force, and I must assume that 
their answers would be correct. 

When was the arrangement for a discount made? 

Colonel Jerrrires. Made in the original bid, sir? 

Mr. Courrney. In the original bid. And what were the terms of 
the discount ? 

Colonel Jerrertes. One-half of 1 percent, 20 days. 

Mr. Courtney. For payment within 20 days? 

Colonel Jerrrirs. Correct, sir. 

Mr. Courtney. Were any of the other bidders given the same op- 
portunity of discount ¢ 

Colonel Jerrries. All bidders were given the same opportunity to 
offer discount. 

Mr. Courtney. Did others offer discounts? 
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Colonel Jerrertes. No, sir. There was one other that did, one who 
was not acceptable from a technical standpoint. 

Mr. Covurrnery. In your opinion, did the discount affect the final 
price? 

Colonel Jerrries. It did. 

Mr. Courtney. All right. Now, put down the other figures. Put 
down 20 days. up above. That is important, too. I have never known 
a bill to be paid in 20 days. 

Now, General, to resume. On the blackboard are the range of bids 
and proposals of all the companies participating, is that corr rect ? 

General THurmMAn. Yes, sir. 

Mr. Courtney. They were the figures that you had before you when 
you were making your decision, or required to make your decision, is 
that correct ¢ 

General THurMAN. I presume they are. 

Mr. Courtney. All except two figures. 

Under the third set of figures for Keco, the figure $12,062 per unit 
for 182 units, and $12,480 for 19 units, came to you by way of a tele- 
gram; isn’t that correct / 

~ General TrHurman. I don’t recall whether those figures were in the 
telegram, Mr. Courtney. My recollection is that they said that there 
would be a reduction of $300 in the price. 

Mr. Courtney. All right. 

General THurmMan. It apparently works out that way. 

Mr. Courtney. Let me refer to a telegram here which was sent 
to you, to Shelby Air Force Base, and to Mr. Golden in the Secre- 
tary’s Office, and which is reported by Western Union to have been 
received by you at 2:15 a. m., on the morning of January 8, 1957. 
That was the morning following your conversation of Ji anuary 7, 
isn’t that correct ? 

General THurmMan. That would be mathematically correct. 

Mr. Courtney. After you told Mr. Adair that even the reduction 
of $100 a unit would not put him within range. 

So that on the morning of January 8th, “before you had made an 
award, you had in your hands bids for these units in’ the figures which 
I have just quoted. 

General THurMAN. No, sir. 

Mr. Courrnry. What did you have? Didn’t you get this tele- 
gram ¢ 

General THurmMan. I got that telegram at some time on the after- 
noon of that day or the following day. 

[ frankly don’t remember exactly when I got it. 

Mr. Courtney. Well, do you dispute the Western Union delivery 
receipt for the telegram ? 

General THurmMan. If that receipt is construed to be the equivalent 
of saying it was delivered to me personally, I would have to, Mr. 
Courtney. 

Mr. Courtney. Of course, it wouldn’t be delivered to you per- 
sonally. It would be delivered to your office, General. That is where 
telegrams go, isn’t it? 

General THurMAN. Sir, we have a fairly large base complex at 
Wright Patterson. I believe I am correct that the telegraph office is 
not even in the same area where my Office is. 

89326—57—10 
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Mr. Courtney. Well, you are at least within communication with 
the outside world, are you not, General ? 

General THURMAN. Yes, sir. 

Mr. Courtney. And do not telegrams receive some attention when 
they arrive at a center like Dayton? 

General THurMAN. Yes, sir. 

Mr. Courtney. And especially when they are directed to the Direc- 
tor of Procurement. 

General TuurmMan. Not at 2 in the morning. 

Mr. Courrney. They certainly would reach you on the morning 
when you came to work, would they not? In the Military Command, 
would you have this committee believe that a telegram was received 
addressed to a general of the Air For ree, Director of Procurement, and 
not delivered to his dask at the opening of business on the morning of 
January 8? 

General TourMAn. I am afraid that is the case. 

Mr. Courtney. So, there may be no doubt about it, let the records 
of this committee show that the same information was conveyed to 
Shelby Air Force Base on the same time. Mr. Golden, I think you 
have admitted that the telegram was received by you on that same 
day? 

Secretary Gotpen. Yes, sir. 

Mr. Courtney. So that at that time, General, you had made no 
award to any one of these bidders ? 

General Tuurman. At what time, Mr. Courtney ? 

Mr. Courrney. On the morning of January 8. 

General THurMaNn. At 2 o’clock in the morning of January 8? 

Mr. Courtney. No, I didn’t say at 2 o’clock in the morning, Gen- 
eral. I said on the date that this telegram would have been received 
in the normal course of business, in any business office, before you made 
this award, you had this information which is contained in this 
telegram, did you not? 

General TrurmMan. No, sir; I did not. 

Mr. Courtney. It was in the possession of the Air Force. Could 
you concede that ? 

General Trurman. The paper speaks for itself, Mr. Courtney. 

Mr. Courtney. I think it does, General. 

General THurMAN. I have no knowledge on the subject. 

Mr. Courtney. But you were the cognizant official, and the telegram 
is addressed to you. 

General Tuurman. Mr. Golden stated in his statement, which came 
from me—and I will reiterate it—that the first I heard of that was in 
a conversation that I had with Mr. Golden sometime late in the morn- 
ing of the 8th of January. 

Now, I frankly don’t know when I actually saw that telegram, Mr. 
Courtney. The only thing that I can say to you is that it was after 
my telephone conversation with Mr. Golden, because that was the first 
I heard of it. 

Now, honestly, Mr. Courtney, I don’t know when it was delivered. 
The only thing I know is when I first saw it. 

Mr. Courtney. Well, at least it was available to you, wasn’t it ? 

General 'THurRMAN. And I am not dead sure of exactly when I first 
saw, I am sorry to say. 
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Mr. Courtney. Did Mr. Golden have to tell you about the content 
of a telegram addressed to Dayton Air Force Base? 

General THurMan. I am afraid he did. 

Mr. Courrney. Did you talk with the Shelby Air Force Depot on 
that same day ? 

General THurmMan. Yes, sir. 

Mr. Courtney. Didn’t they advise you, the buyer there or the nego- 
tiator, or whoever he was—didn’t someone advise you that there had 
been a lower bid received ? 

General ‘TuurMAN,. Sir, we are apparently as bad at Shelby as we 
are at Dayton, because when I talked to Colonel Jeffries—this is my 
recollection of his statement—and told him of my conversation with 
Mr. Golden, in which he said that Keco was sending a bid reducing 
their price by $300, that was the first he had heard of it. 

Mr. Courtney. Well, may I just interrupt for a minute? Colonel 
Jeffries, did you get such a telegram on the morning of January 8? 

Colonel Jerrrizs. I received that telegram at 1545, or 1:45 p. m., 
January 8. 

Mr. Courtney. Yes. And you want us to believe that it took from 
9 o’clock, the time the Western Union messenger delivered the tele- 
gram, until the afternoon, to get to your desk? 

Colonel Jerrries. Yes, sir. That was the case. 

Mr. Courrney. I guess the Pony Express must be better. Isn’t that 
right, Colonel ? 

Colonel Jerrries. Sometimes it is better. 

Mr. Courrney. I think so. Now, then, let us come to the second 
act that you took, General. 

At sometime on January 8 you referred the folder or the file or 
whatever you are pleased to call it, to General Jones, is that right? 

General THurMan. No, sir; that is not exactly accurate. 

Mr. Courtney. Tell us what happened after that? 


Mr. Gavin. I wonder if you would talk a little louder, General, 
please. 


General TuurmMan. I am sorry, sir. 

After I had talked with Mr. Adair on the afternoon of the 7th, or 
after I had called back at his request and spoke to the gentleman with 
whom I spoke, whose name I don’t remember now 

Mr. Courtney. I think it was Mr. Downs, if I am not mistaken. 

General THurmMan. No, sir; it was someone else. 

Mr. Courtney. Someone else ? 

General Tuurman. I don’t remember at the moment. 

Mr. Courtney. It was a Keco representative ? 

General THurman. A Keco representative. Mr. Adair said he was 
coming to Dayton and wouldn’t be there and would I eall this other 
gentleman. 

After one or the other of those conversations, I called the procure- 
ment committee and told them I was releasing the hold that I pre- 
viously had put on it, and they could go ahead and process it for 
award, for approval. 

Mr. Courtney. For approval? 

General TuurmMan. For approval, yes. It was forwarded to General 
Jones the next morning. It was fairly late in the afternoon. It was 
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probably after my return telephone call, Mr. Courtney, because as I 
remember, it was after normal closing hours. 

Mr. Courtney. Of what day was that, General ? 

General THurman. Of the 7th. And I got the chairman of the 
procurement committee and told him that I was releasing the “hold.” 

The next morning it was sent by the procurement committee to 
General Jones, who approved it. 

Mr. Courtney. After this telegram came to the attention of the 
Air Force, if it ever did, on January 8, did you notify any of the 
other bidders that other prices had been received ? 

General THurman. No, sir. 

Mr. Courtney. And at that time, you had not made an award of 
this contract, is that correct ? 

General THurman. Mr. Courtney, you asked me about this award 
question the other day, and I told you that I couldn't testify as to 
the technical legal effect of an award or when it is made. 

Mr. Courrney. Well, General, you are the 6-year Deputy Director 
of Procurement of the Air Force and the former General Counsel of 
the Air Force. Is there some way in which we could get advice as 
to what a final award means as used in the Air Force regulations ? 

General THurman. Yes, sir. I would be glad to furnish you with 
an opinion of the General Counsel, if you wish it. 

Mr. Courrney. As a matter of fact, you could get very easy guid- 
ance if you looked in the Air Force regul: itions “dealing with open 
competitive bids, could you not? 

General THurman. Possibly so. Mr. Courtney, I am quite sure 
that regardless of when the award was made, that it probably was 
not made on the 8th of Januar v, if that is material. 

Mr. Courtney. That is exac tly material to this point. 

General Tourman. I don’t think it was. 

Mr. Courtney. So you are saying, then, that the final award had 
not been made on January 8? 

General THurman. I think that is probably true, as a matter of law. 

Mr. Courtney. Well, as a matter of fact, as well: isn’t that true? 

General THurman. Well, what the facts are, I think, depends on 
where the law is. 

Mr. Courrney. We will try to get them both together, General. 

General THurman. All right, sir. 

Mr. Courtney. Was any action taken with respect to this telegram 
reducing the prices to the point which is indicated on the blackboard 
and which obv iously makes Keco the low bidder by either your office, 
Shelby Air Force Base, or anyone else ? 

General Tourman. I think that Shelby answered the wire. 

Mr. Courtney. Do you know when? 

General THurman. Not of my own knowledge; no, sir. I am not 
quite sure in my recollection. 

Mr. Courtney. Could you answer the question, Colonel Jeffries? 

Colonel Jerrries. The wire from Keco Industries, dated January 7, 
was answered on the 19th of January. It was considered and dis- 
regarded as a late low proposal in accordance with the provisions of 
AFPI. 

General THurman. Air Force Procurement Instructions. 

Colonel Jerrries. 3-107.2 
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Mr. Courrney. All right. I am coming to that. Now, you read 
the reply of January 10,2 y days later. 

Colonel Jerrrtes. The reply reads as follows: 

From MPF-1-143-E. 
Reference RFP33-602-56-3114. 
KEco INDUSTRIES, INC., 
2832 Spring Grove Avenue, Cincinnali 25, Ohio: 

This acknowledges receipt of letter dated January 5, and your message dated 
11:45 p. m. January 7, 1957, received in depot 1 p. m. January 8, 1957. Quota- 
tion cannot be acted upon since the award was approved prior to its receipt. 
No further action by this depot. 

(Signed) Morrerxi M. Jerrries, 
Lieutenant Colonel, USAF, 
Director of Procurement and Production. 

Mr. Courtney. Now, is that a statement of fact, Colonel 

Colonel Jerrriss. It is a statement of fact. 

Mr. Courrnry. And if the award had not been approved prior to 
the time this bid was received, on the morning of January 8th, what 
would have been your action / 

Colonel Jerrries. My action would have been exactly what it was. 

Mr. Courtney. And on what grounds / 

Colonel Jerrrirs. On the rounds that I did not think that 
wire or that price accrued major benefits to the Government and to 
the Air Force. 

Mr. Courrnry. Now, amplify that, will you? 

Colonel Jerrries. I will amplify it in this respect, sir. We had 
had previous contracts for this particular piece of equipment. We 
knew from the competitive range of bidding that we had very reason- 
able prices. We also are charged with a responsibility of not buying 
for the Government an item that is not qualified or that in any way 
incurs or possibly could incur deficiencies in the contractor or in the 
quality of the product in the future. Pricing, when so submitted, is 
evaluated in both ways. 

Mr. Courtney. I don’t want to digress, but I will digress for just a 
moment. 

Didn’t you have information in your files at the very time you are 
talking about that the Rec ony Corp. was in default on three contracts 

Colonel Jerrries. No, sir. 

Mr. Courrney. You did not have that information / 

Colonel Jerrries. No, sir. 

Mr. Courtney. None of the Air Force inspectors reported that to 
you ¢ 

Colonel Jerrries. No, sir . 

Mr. Courrnrey. Do you know that this committee has in its posses- 

sion the report of those i ners tors 

Colonel Jerrries. No, sir; I do not know that. 

Mr. Courtney. Would it have influenced your decision if you had 
that? 

Colonel Jerrries. No, sir. 

Mr. Courrnry. You still would have awarded an urgent contract, 
an emergency contract to a contractor who was de linquent ? 

( aes | Jnrrrtes. This, sir, was not an emergency contract. 

Mr. Courtney. Well, if it was not an emergency contract, will you 
tell me, 2 ‘olonel, why you availed yourselves, if you did, of the pro- 
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visions of section 10 of the Armed Services Procurement Act, whereby 
saying it was impractical to purchase these goods by advertised com- 
petitive bidding ¢ 

Colonel Jerrries. Yes, sir. For the lack of procurement data, 
namely, drawings and specifications to which the item could have 
been built by any individual. 

The invitation or request for proposal specifically required the sub- 
mission of detailed design engineering approach as part of the bid, 
to be evaluated prior to the evaluation of pricing. 

Mr. Courtney. Well, Colonel, you had already had two purchases 
of MA-3 air conditioners. 

Colonel Jerrries. I agree, but production 

Mr. Covurrney. Wasn’t it about time you got around to having 
specifications and knew what you wanted ? 

Colonel Jerrries. Production on those contracts had not advanced 
sufficiently to have firmed up the specifications or the drawings where- 
by we could have used them for competitive advertised bidding. 

General THurman. Mr. Chairman 

Mr. Héserr. One minute, General. Let Colonel Jeffries finish. 

Mr. Courtney. Let me come back to your question of this not being 
an urgent commitment. 

In the prepared statement of the Air Force which is here—— 

Mr. Gavin. What page, John? 

Mr. Courtney. Page 5. I am quoting 

Mr. Hess. Jeffries’ statement. 


Mr. Courrney. From the telegram that was sent to all bidders 
on December 4, 1956: 


To permit the earliest possible award for urgency needed MA-3 air condi- 
tioners, any unsolicited or technical proposals received at Shelby Air Force 
Base after 4:30 p. m. on Monday, December 10, on request for proposals will 
not be considered. 

Was it or was it not urgently needed —— 

Colonel Jerrries. It became an urgently needed item in the Air 
Force as time advanced from the date of its inception or the request 
of proposals to date of that wire. 

Mr. Courtney. Colonel, it was all of 30 days between December 10 
and the time that you actually issued the notice of the award, isn’t 
that right? Do you consider that action in an emergency ¢ 

Colonel Jerrrirs. I do. 

Mr. Courtney. Yet, you would allow this bidder, or these bidders, 
only from December 4 to December 10, or 6 days within which to 
revise their proposals, isn’t that correct? 

Colonel Jerrrins. No, sir. They had from the 14th day of Novem- 
ber until that date, December 10, to revise their proposals. 

Mr. Courtney. That is a digression. 

Let me come back now to General Thurman. 

Now, General, let’s get down to this manual approval that we were 
talking about yesterday. 

After the procurement committee did whatever it did in the way of 
affixing its names, what happened to the documents relating to this 
transaction ? 

General Tuurman. It went to General Jones, who approved the 
award, the notice of award. It went back from General Jones to 
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the procurement committee. The procurement committee dispatched 
the file to Shelby. ! 
Mr. Courtney. Now, who actually issued the notice of award? 


General THurman. The notice of award, I believe, was issued at 
Shelby. 


By whom was it issued ? 

Colonel Jerrrres. It was issued by my department up there, my 
directorate. The services division actually issued it. 

Mr. Courtney. The services division actually issued the notice of 
award ¢ 

Colonel Jerrries. That is putting it in the mail and mailing it. 

Mr. Courtney. Allright. Whosigned the award ? 

Colonel Jerrries. General Jones signed the award. 

Mr. Courtney. The notice of award ? 

Colonel Jerrrires. And the approving authority. 


Mr. Courrney. Who signed the notice of award? Who was the 
contracting officer ? 


Colonel Jerrries. John E. Hickey. 

Mr. Courtney. When did he sign it? 

Colonel Jerrrres. He signed it prior to submission to the procure- 
ment committee for approval. 

Mr. Courtney. When was it dispatched in the mails? 

Colonel Jerrries. It was dispatched to the Procurement Committee 
on the 2d day of January. 

Mr. Courtney. No, when was it deposited in the mails? 

Colonel Jerrries. It was deposited in the mail and distributed to 
the contractor and the other agencies on the 10th day of January. 

Mr. Courtney. Forenoon or afternoon ? 


Colonel Jerrries. I cannot answer the question, sir. 


Mr. Courtney. Do you know when it was—did you require any 
acknowledgment of receipt ? 


Colonel Jerrrizs. Yes, sir. 

Mr. Courtney. When was the acknowledgment of receipt given ? 

Colonel Jerrries. I do not know, sir. 

Mr. Courtney. Do you have that, Mr. Hickey ? 

Mr. Hickey. I do not have it; no, sir. 

Mr. Courtney. Do your files disclose it ? 

Secretary Gotpen. Mr. Courtney, I wonder if you would want to 
clarify one thing ? 

You indicated, reading from information we had transmitted to you 


recently at your request, that this Recony Corp. was in default. 
I think it would be 


Mr. Courtney. I am sorry, I should have said delinquent. 

Secretary Gotpen. I think you should have. 

Mr. Courtney. That is right. Let the record so state. 

Secretary Gotpen. I don’t know the company. But I think they 
should be notified that they were not in legal default. 

Mr. Courtney. Let me see. Mr. Chairman, perhaps the record 
ought to be entirely clear. 

We have a report, which is dated February 14, 1957, but it is a 
report from M. Edwards, itinerant inspector, contract, $3,377,609.98. 


Delinquent from July 1956 through January 1957, due to turnover of person- 


nel, time required to train new personnel, and slow receipt vendor’s item. Now 
on schedule. 
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That is—what kind of a unit is this? 

Colonel Jerrries. What is the contract number, sir? 

Mr. Courrney. 8200-030375 air conditioner. 

Colonel Jerrries. It is A-3 air conditioner. 

Mr. Courtney. That is the one from which Keco was excluded, is 
that right ? 

Colonel Jerrrizs. No. 

Mr. Kunn. That was the MA-3. 

Mr. Courrney. Let’s come down to the other one, $1,670,592. 

Here is the report of Mr. Paradise and Mr. Johnson, resident in- 
spectors. 

One month delinquent in submission of test reports, due to photographic 
difficulties affecting reproduction and identification marking. 

Two months delinquent in submission of first articles due to contractor’s delay 
in performing tests and final inspection. 

That is 8200-030375 air conditioner. What kind of an air condi- 
tioner is that? 

Colonel Jerrries. A-3, again. 

Mr. Courrney. I have another contract—$386,597. A report from 
Mr. Paradise and Mr. Johnson, resident inspectors, and I read: 

Anticipated to become delinauent in March 1957 due to late delivery of vendor 
item. 

Mr. Gavriyx. What kind of an inspector was that? Itinerant or 
resident ? 

Mr. Courtney. Mr. Paradise and Mr. Johnson are signed resident 
inspectors. 

Mr. Gavin. What is the difference between an itinerant inspector 
and a resident inspector ? 

Secretary Gotpen. I can best describe it by saying that where a 
company, for example, Boeing or an engine company has a large 
volume of business which requires continual inspecting, we will have 
a resident inspector at the plant. Where the business of a particular 
plant is small and it doesn’t require full time, one man covers several 
plants. 

Mr. Gavrtn. He roves around. 

Mr. Courtney. Now let me refer again to your files, Colonel Jeffries, 
relating to the contractor who was to perform this urgent procure- 
ment. And I read from the file of yours which is dated December 
24, 1956, a photostatic copy. 

Under the heading “Item 31, Reason for Delinquency”: 

Contract 33—602-5860 has been delinquent for several months. This delin- 
quency, however, has been the result of poor planning on the part of the con- 
tractor. However, the contractor has made some improvement in his management 
planning in the past 60 days, and also improvement in production. 

You had that information at the time you made the choice in this 
case, did you not? That is taken right from your files. 

Colonel Jerrries. We do not have that information, sir, in our files. 

Mr. Courrnry. How in the world is it possible, Colonel, for val- 
uable information to get through the Air Force channel into the pos- 
session of the person who is required to make decisions? 

Colonel Jerrries. That is the facility-capability-survey report pre- 
pared by the cognizant district, in which the manufacturer is located. 
We do not receive that report. 
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General Tuurman. Mr. Courtney, will I be given an opportunity 
to explain this? 

Mr. Hésert. Colonel Jeffries is explaining it, and after he explains 
you can explain. Let him finish his statement. 

Colonel Jerrrres. We do not receive that report. We receive a tele- 
graphic report in summaries which answers 7 or 8 or 10 questions 
“Yes” or “No” and which gives approval to the placement of the 
contract with the proposed contractor. That is considered to be our 
facility capability report. We do not receive the detailed report. 
That is retained by the district and the air materiel area that performs 
the service. 

Mr. Courtney. Would it be your opinion and recommendation to 
the subcommittee that when you are required to make decisions such 
as you were required to do in this case, that it would be useful at least 
to you to have this information ? 

Colonel Jerrries. We rely entirely, sir, upon the judgment of the 
people who conduct the survey and who furnish us the summary re- 
port. That is part of our prescribed procedure and one that we feel 
is very adequate and fills the bill for the Air Force. 

Mr. Gavin. In these circumstances it certainly was inadequate. 
This kind of a report certainly woudn’t be adequate if you are the 
judging officer. Do you think so? 

Colonel Jerrries. Sir, I consider the report that I receive from the 
cognizant air procurement district to be adequate for my needs. 

Mr. Gavin. Evidently you didn’t receive this type of a report, did 
you! 

Colonel Jrrrries. I did not receive that detailed report, sir. 

Mr. Gavin. Well, in event you had, would you still have awarded 
the contract to Recony ? 

Colonel Jerrrres. 1 think I would. 

Mr. Heserr. Let’s continue, Mr, Courtney. 

Mr. Courtney. Now, Mr. Chairman, when I was interrogating 


General Thurman, I did not have the Western Union confirmation 
on the telegram to which we have made reference. 

I have a Western Union report which I should like to read into the 
record: 

R. G. Adair, room 232, Sheraton Carlton Hotel, Washington, D. C. Western 
Union reports telegram to Brig. Gen, Thurman delivered 2:15 a. m., January 8 
confirmed January 8 at 8:30 a. m. 


General Touran. I don’t think, Mr. Courtney, that the reasonable 
interpretation of that is that they are guaranteeing personal delivery 
tome. There could be telegrams in my office right now that I haven’t 
seen because I am here. 

Mr. Courtney. Well, General, surely there is somebody who is your 
deputy when you are away. 1 

General THurMaAN. Yes. 

Mr. Courrnery. Surely, there is someone in command at a large 
Air Force base like Dayton, who can act in the absence of the person 
to whom a telegram might be directed. 

General Tourman. If he is aware of it; yes. 

Mr. Courrney. Aren’t you acting in an official rather than a per- 
sonal capacity ? 





Ne 
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General THurMAN. Yes, sir. 

Mr. Courtney. And the mere fact that a telegram happens to be ad- 
dressed to you by way of person as well as in your official capacity 
doesn’t change the character of the obligation of Dayton Air Force 
Base to receive and act on the information contained in it, does it? 

General Tuurman. I don’t know, sir. But the original question 
which provoked all this comment was when I learned about it. That 
is all I can tell you, is when I learned about it. I don’t know when it 
was received at the depot. 

Mr. Courtney. Well, we won’t ask you to go beyond the written 
record at this point. 

Mr. Gavin. I wanted to ask: Wouldn’t your deputy think a $3 mil- 
lion contract was important enough to call it to your attention 4 

General THourman. I am quite sure he would have if he had known 
it, and I was available. 

Mr. Heéserr. Mr. Courtney, continue, please. 

Mr. Courrnry. Now, General, as a roundup here, after January 7 
and your conversation with Mr. Adair, and after the telegram of Jan- 
uary 8, 1957, did you notify any of the other bidders of the receipt of 
this information / 

General THurman. No, sir; I did not. 

Mr. Courtney. So that they would have had no opportunity as the 
Air Force regulations state to consider that as a competitive proposal / 

General TuHurman. The Air Force regulations on the subject, Mr. 
Courtney, required that we resolicit other people when we determine 
that we will accept and consider a bid. 

They do not so require when we do not accept and consider a bid. 
And they also have to be the low bid. 

Mr. Courtney. After you had reviewed the proposed $100 reduc- 
tion in price by Keco on January 7 and reported back to Adair or 
something in Keco Industries that it would still not make them low, 
don’t you consider that that was considering his proposal ? 

General THurMAN. No, sir. 

Mr. Courtney. Well, what was it? 

General Tuurman. It was courtesy that Mr. Adair asked me to 
give to him. I thought it was all right. I thought I should be 
courteous. 

I don’t think it made any difference. 

Mr. Courtney. Well, there is a distinction between being courteous 
to a man who is bidding on a proposal and performing your legal 
obligations. Now, you had a right on January 8, did you not, to enter- 
tain this proposal or any proposal ? 

General THurMAN. Beg pardon? 

Mr. Courtney. Didn’t you have the right to entertain this proposal 
on January 7? 

General THurman. Yes; I think so. I ama contracting officer. 

Mr. Courtney. You are the contracting officer. 

General Tourman. I am a contracting officer. 

I am not the contracting officer. Mr. Hickey was in this case. 

Mr. Courtney. So you received the information and considered it, 
and did nothing further to notify other bidders, did you? 

General Trrurman. That is correct. And I would like to reiterate 
that it was not accepted as a bid. 
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Mr. Courtney. Was it rejected as a bid? 

General Trurman. No, sir. 

Mr. Courtney. What happened to it? 

General Tuurman. Nothing. It never had any life as a bid. 

Mr. Courtney. One minute, Mr. Chairman. I am sorry, I have 
misplaced a letter. 

General Tourman. Mr. Courtney, I would like to make it clear that 
if this had been—if he had submitted it in writing, even, I don’t think 
my action would have been any different. 

‘Mr. Courtney. Well, I am not querying what your action would 
have been. I am querying as to what your legal obligations under the 
record and regulation is. 

That is what I am concerned with. 

What do these regulations—the committee wants to know what do 
these regulations provide for procurement in emergency conditions 
where it is impracticable to secure bids in open competitive bidding, 
and what is the process of negotiations as it is practiced by the Air 
Force. That is the subject of this inquiry, not this particular case. 

General Tuurman. Have I given you the answer you wish? 

Mr. Courtney. Yes, sir. 

Now, let me come back to your proposition that it was Mr. Adair’s 
duty, { think you would infer, or some obligation on the part of 
Keco to pursue an inquiry as to whether or not “he was in fact the low 
bidder sometime in December. We have already discussed the prop- 
osition that it would be permissive, but not mandatory for the buyer 
or the negotiating officer to give him that information. I should 
like to read 

General Tuurman. I don’t think I said that. 

Mr. Courtnry. Well, what did you say ? 

General Tourman. The regulation that you have reference to refers 
to giving people other than the low bidder the fact that he is high, 
doesn’t it? 

Mr. Courtney. Then the low bidder gets nothing. 

General TuurmMan. No, sir. I don’t think it is covered in the regu- 
lations. 

Mr. Courtney. How does he know when he isn’t the low bidder un- 
less he gets some information from someone? How does he know 
when to revise the price unless he is told ? 

General Tuurman. One reason is when he is given an opportunity 
to revise it or any other time during the course of negotiations. 

Mr. Courtney. Allright. Now, ‘T want to read into the record, Mr. 
Chairman, a letter signed by Col. Murrell M. Jeffries: 


Subject: Requests for proposals. 
This same number, it is dated, or stamped January 4, 1957. 


Keco INpUSTRIES, INC., 
283 Spring Grove Avenue, Cincinnati 25, Ohio. 
(Attention: Mr. Robert G. Adair.) 

GENTLEMEN: This will acknowledge receipt of your letter of December 26, 
1956, relative to the proposal submitted by your firm— 

Mr. Gavin. Mr. Courtney is reading a letter, General. 

Why don’t you listen to what he is reading. 

Mr. Héserr. Let’s have order. 
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Mr. Courtney (reading): 


by your firm under subject requests for proposal. A review of the files at this 
headquarters indicates that all actions taken by procurement personnel in the 
evaluation of the proposal submitted has been in strict compliance with existing 
procurement regulations. 

Relative to paragraph of your letter, your firm has been given three different 
opportunities to review your price in any manner you saw fit, and you have 
chosen not to revise your price. During the negotiations held with your firm 
on November 14, 1956, Mr. Thomas Evans, cost analyst, Shelby Air Foree Depot, 


pointed out areas in your cost breakdown where it was felt you were either too 
high or too low. 


Now, that is his cost breakdown, not his final price. 


Mr. Adair of your firm was asked if he desired to submit a revised quotation 
taking into consideration the areas of cost in question pointed out by Mr. Evans, 
and Mr. Adair stated that he did not desire to submit a rev ised quotation at 
that time. During a telephone conversation of December 3, 1956, between Mr. 
Downs of your firm and Lieutenant Schneiderman and Mr. Hickey of this 
depot, Mr. Downs was informed that due to the critical need for the MA-3 air 
conditioner and the necessity for placing an award as soon as possible, we were 
informing all bidders with whom we had conducted negotiation that we would 
forward a teletype on December 4, stating that no unsolicited revised technical 
or price proposals would be accepted by this headquarters after the deadline 
date, which in all probability would be established at 1630 hours on Decem- 
ber 7, 1956. 

Mr. Downs was then informed that we wished to make it clear that in spite 
of any previous discussions on the subject of submission of revised prices the 
deadline date established by our teletype was to be the final date for the receipt 
of unsolicited revised technical or price proposals and that if he desired to 
revise his price in any manner the revised price must be received by the deadline 
date. 

Mr. Downs stated that he would discuss the matter with Mr. Adair to deter- 
mine if your firm wishes to make any revisions to his price proposal prior to 
the deadline and, if so, the revision would be submitted. 


Now, I want you to answer this. 


In view of the fact that the procurement for the MA-3 air conditioners has 
not been awarded to date, this depot can’t disclose the position of your firm in 
the bidding. 

However, you may feel assured that your proposal will receive equitable 
consideration with all other proposals received. Your interest in Air Force 
procurement program is appreciated. 

Yours very truly, 
MURRELL M. JEFFRIES. 

Were you aware of that transaction ? 

General THurman. This letter, you mean ? 

Mr. Courtney. Yes, sir. 

General THurman. I probably have seen it, Mr. Courtney, because 
I have gone over the file pretty carefully. I don’t remember that. 

Mr. Courrney. In view of the statements made in that letter, how 
could you assert ‘that Mr. Adair or any representative of Keco Co. 
have learned what its price was or what its competitive position was? 

General THurmMan. Colonel Jeffries’ statement there relates to a 
situation which was in being after bids were closed. 

Mr. Courtney. But not prior to award. 

General THurmMan. All of my statements on the subject have related 
to a situation that occurred several days before the bids were closed. 
Does that answer your question, sir? 

Mr. Courrney. Well, I accept your interpretation of it. I don’t 
think it answers the question, General. 
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General THurman. I believe it might be useful, Mr. Courtney, to 
explain and perhaps read, if the committee would like to do so, the 
regulations on the subject of these close-in bids and late low proposals. 

Mr. Courtney. Very good. 

General THurman. This is from the armed services procurement 
regulation. 

Mr. Courtney. That is right. 

General THurman. Which is promulgated by the Department of 
Defense. 

Mr. Courtney. And I think you will find it relates to open compet- 
itive bidding, General. 

General THurmMAN. I don’t think so, sir. It is a matter perhaps of 
interpretation. 

Mr. Courtney. Go ahead. 

General THURMAN (reading) : 

In all negotiations where proposals are being sought from more than one pros- 
pective contractor there shall be included in the request for proposal a statement 


of the desired deadline date for the submission of proposal and the following state- 
ment, which is contained in paragraph— 


so-and-so— 


late proposals, the Government reserves the right to consider proposals or modi- 
fication thereof received after the date indicated for such purpose, but before 
award is made, should such action be in the interest of the Government. 


Then the procedure is set out. 


It is important and desirable that the Government not be precluded in specific 
situations from gaining the benefit of advantageous late proposals, but it must 
be recognized that careful consideration of such situations is required to prevent 
abuses. ‘To assure such consideration, the following procedure is established : 

(a) In each case in which a late low proposal or a late proposal otherwise 
worthy of consideration is received from a qualified firm the contracting officer 
shall document a recommended course of action which he deems to be in the best 
interests of the Government, taking into account— 


Mr. Courtney. May I break in right here and ask whether or not 
you documented the proposal of January 7 and 8, 1957, of the Keco 
Industries ¢ 

General TutrMman. [ had no proposal made to me on either January 
7 or 8. 

Mr. Courtney. Very good. 

General THURMAN (reading) : 

The contracting officer— 
it refers to, incidentally— 


shall document a recommended course of action which he deems to be in the 
best interests of the Government taking into account all pertinent factors and 
shall refer it for decision to such other authority as may be prescribed by the 
Department concerned. 

(b) In the event it is determined by such other authority that it is in the best 
interests of the Government to consider the late proposal the contracting officer 
shall resolicit all firms which have submitted proposals and have been determined 
to be capable of meeting requirements. 


The point is that under this regulation it is only in the event that 
the proposal, bid, or whatever it may be called, is considered in arriv- 


ing at a final decision, that we are required to notify other people, 
and when we do that we do so notify them. 
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Mr. Courtney. Then, if you will accept these regulations as gov- 
erning your conduct, you were certainly at liberty as you have stated 
to consider the proposal that was made to you on January 8; were 
you not? 

General THurman. The Air Force was at liberty to consider, I 
suspect 

Mr. Courtney. You don’t have to suspect it. You can read it. 

General Tuvrn. The reason I say “suspect,” Mr. Courteny, is 
that I have great respect for your legal opinion as to when award 
is made, but I haven’t reviewed the subject recently, and frankly I 
don’t have a legal opinion on it. 

Now, whether an award was made on the 8th or whether it was 
made on the 10th, I frankly don’t know. 

Mr. Courtney. Now, General, will you tell the committee—first 
of all, who has the choice of selecting the mode by which this pro- 
curement or the means by which this procurement would be under- 
taken ? 

In this case, it is admitted that the procurement was undertaken 
under section 10, or exception 10 of the Armed Services Procurement 
Act. 

Let me go back to the question just a minute. Who made the de- 
termination that this procurement would be made because it was 
impracticable to secure the article by advertised competitive bidding? 

General Tuurwan. The determination in such a case is initiated 
by the contracting officer after consultation with the Laboratory that 
is his engineering adviser. Under the regulations which we have, 
that decision I believe I am correct in saying is subject to review, 
in the case of a depot, by the director of procurement and production 
of the depot. 

Mr. Courtney. Then, are we to assume that Mr. John Hickey, here, 
is the contracting officer, and after talking with the engineering de- 
partment would decide on his own authority, subject to your review, 
that this article could not be purchased in open competitive bidding? 

General THurmMaN. He could determine subject to the approval of 
the director of procurement and production that competition by 
advertising was impracticable, yes, sir. 

Mr. Covrtney. And he did make such a determination ? 

General THurMAN. I believe he did, yes, sir. 

Mr. Courtney. And in view of the record in this case, do you want 
the committee to understand that all of the reviewing authorities 
sustained that decision ? 

General THurman. I believe that there was only 1, and that was 
Colonel Jeffries, and I think Colonel Jeffries did sustain that 
decision. 

Mr. Courtney. Did youso sustain it? 

Colonel Jerrrries. I so sustained it and approved the findings and 
determination. 

Mr. Courtney. That it was impracticable? 

Colonel Jerrries. Yes, sir. 

Mr. Courtney. Well, how could you say it was impracticable to 
secure open competitive bids when you solicited the attention of 45 
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firms who were obviously in a position to manufacture the article 
or sought the opportunity of manufacturing the article, got responses 
from 13, considered 8, and finally discussed the matter with 5? 

General Tuurman. Do you wish me to answer that, sir ? 

Mr. Courtney. Yes, sir. 

General THurman. If this case had been advertised, no one of the 
bids received would have been responsive, and each of them would 
have been rejected. 

This is a case, Mr. Courtney, where as an after-the-fact look it is 
about as clear a case, I believe, of the proper use of negotiations as we 
have. 

Mr. Courrney. I want you to tell us why. 

General THurman. All right, sir. 

We received 13 proposals. Those 13 proposals were referred to— 
the technical aspects of them were referred to the WADC Labora- 
tories, that is, the Wright Air Development Center Laboratories. 
Six of them, I think, were found to be unacceptable. 

Mr. Courtney. For what reason? 

General THurMAN. For engineering reasons that I am not prepared 
to give you, but we can give you with the engineering people if you 
wish to go into them, sir. 

Seven of them were found to be acceptable with deviations that 
could be reconciled only by negotiation. 

Now, we could not have negotiated out those deviations to get really 


accept: able proposals if we had been operating under advertised proce- 
dure. 


Mr. Courtnry. Why not? 

General TaHurmMan. Operating under this procedure—because it 
joes not permit it. Operating under this procedure, we were success- 
ful in negotiating with each of the 5 bidders in the range of accept- 
ability and turned up with 5 truly acceptable technical designs. 

Mr. Courrney. Well, as a matter of fact, isn’t it perfectly possible 
to procure on an advertised competitive bid a performance require- 
ment ¢ 

General THurMAN. In some cases, yes, sir. You can buy screw- 
drivers that way, certainly. 

Mr. Courtney. Well, screwdrivers, you can specify, too. Asa mat- 
ter of fact, they are specified in your inventory with great detail. 

Secretary Gotpen. Automobiles you can on performance specifica- 
‘ions. 

General THurMAN. Yes, automobiles. 

Mr. Courtney. Performance requirements? 

There is nothing novel about air conditioning, is there? 

General THurman. Yes, sir. And I would like to refer that ques- 
tion to General Haugen—— 

Mr. Courtney. We will want General Haugen. 

General THurmMan. Who is the deputy commander for development 
of WADC. 

Mr. Gavin. At that point, may I ask a question ? 

Mr. Courtney. Yes. 

Mr. Gavin. Wouldn’t you assume when you send out your plans 
and specifications for a contractor to bid on them, where you had 
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definitely determined on a particular air conditioner, that he couldn’t 
bid on something where you Were going to have it revamped and re- 
vised and changed around until 1t met your requirements ¢ 

How is he going to intelligently bid ? 

General THuRMAN. Mr. Gavin, this particular question is a very 
technical one. I would appreciate it if you would refer that question 
to General Haugen, who is competent to answer it. 

Mr. Gavin. I will be glad to. 

General TuurMan. It is an engineering question. 

Mr. Gavin. If a man is going to bid—why, he is bidding on your 
plans and specifications ? 

General THurMAN. Yes, sir. 

Mr. Gavin. He isn’t designing the particular air-conditioner. There- 
fore, I can’t see why he should be penalized. 

Mr. Héeerr. The committee will stand in recess until 2 o’clock this 
afternoon. 

(Whereupon, the subcommittee was adjourned, to be reconvened at 
2 o’clock p. m., of the same day.) 


AFTERNOON SESSION 


Mr. Hepert. All right, the committee will be in order, please. 

(The following members were present: Mr. Hess, Mr. Brooks, Mr. 
Gavin, Mr. Rivers, Mr. Fisher, and Mr. Hardy.) 

Mr. Courrnrey. Mr. Chairman—— 

Secretary Gotpen. Mr. Chairman—— 

Mr. Hépverr. Yes, Mr. Golden. 

Secretary Gotpen. I felt a little concerned about having supplied 
some bad information in the letter, about the discount not having 
been mentioned, and we looked at our copy of the letter we sent you 
and down toward the bottom of the letter, Mr. Courtney, is a statement 
of discount, and I wonder if the copy we have isn’t an exact copy of 
that. 

Mr. Courtney. We are supposed to get an original and a copy. 

Secretary GOLDEN. Yes. 

May I see the original? 

Mr. Courtney. We have them all figured out, so you needn’t worry 
about that. 

Secretary Gotpen. May I see the original? 

Mr. Courtney. Yes. 

Secretary Gotpen. Here it is. 

Mr. Courtney. Where is it? 

Secretary GOLDEN (reading) : 


Terms, one-half of 1 percent, 20 days, net 30 days. 


Mr. Courtney. Yes, I see it. 

Secretary GotpeN. It is easily missed. 

Mr. Courtney. That is right. 

Secretary GotpEN. But it 1s there. 

Mr. Courtney. Mr. Chairman, I would like before the meeting 
closes that the information which is on the blackboard, which has been 
testified to, be made a part of the record in this case. 
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(The information referred to follows:) 





Original bid | Revised bid 





Keco Industries, Ine.: 


CI 6 «sent hatnemine sata dail ic ig ina ela a oceania $12, 362. 00 $12, 062. 00 

MWOI Ca oo own cckccscnasccdcnenaceccbheassabaeupaeenes ceemapmiepenadndaed 12, 780. 00 12, 480. 00 
Recony: 

SPN. on eck pcidSds eed. sb Jdseacbodddionsd ndhapeihte edo uipetncubitek be seeeeeaies 1 12, 232. 26 

PO Ra on kk. ccd ord calde dca deb dunk obnceunesaddyantaets+chakeleasten ima 12, 900. 00 
Amer'can Electric Motors: 

Do restic ; okt dcddabobbawe isd cieticibeaalasbauduinbreaaiess 13, 986. 33 12, 420. 00 

RON irks | on - dccediacnnkseauisieboinidcstuesdheastinisseaosnse 14, 112. 63 12, 783. 50 
Chrysler Airtemp: 

Domestic 5 aie Joan recucdubuiocemetnastars anda 13, 487. 49 12, 187.00 

Export. - Rabiaakkdbh le aaduteliaea wi hctheaaibbiads pe he ol icon trials wdkcabohdecke 13, 990. 54 12, 580. 43 
Acme Precision: 

Dornestice 40 ck a6 baie ods bak dae sine eee aa Gasaae 14, 261. 12 212, 193. 17 

Export... adh bbb Bk Gk ese > ccc eek Daebh cba dt dekeien tats danse ownenees 14, 765. 58 12, 697. 63 





1 Diseonnt 44 of 1%—20 days. 
2 Dieeount 4 of 1%—10 days. 


Mr. Covrrney. Now, Mr. Chairman, assuming that the Air Force 
is able to pay this account of Recony on the basis of one-half of 1 per- 
cent within 20 days and net within 30 days—meaning what, Colonel 
Jeffries ? 

Colonel Jerrries. Well 

Mr. Courtney. What does “net within 30 days” mean ? 

Colonel Jerrrtes. It means if it is paid within 30 days, they pay 
the net billing of the unit price as stipulated in the face of the contract. 

Mr. Courtney. That is right. 

So, if you pay your bill within 20 days, you would apply a discount. 

Now, I am going to ask that these figures be corrected to apply 
the discount, $60.51 in one case, and $64. 

General, if we can return now to the subject of the use of dis- 
counts 

Ioes the discount apply to both items the way it is written? 

Colonel Jerrrirs. Yes, sir. 

Mr. Courtney. To a discussion of the use of section A-10, or sub- 
section A-10, which is the impracticable, reading from these regula- 


tions, I find that when this authority is used, this procurement regu- 
lation: 











The authority of this paragraph shall not be used when negotiation is author- 
ized by the provisions of ASPB 3.211, 13, 14, 15, and 16, which are other sections 
dealing with research and development, and cases where the Secretary of the 
Department involved must make a specific finding— 

General THURMAN. Yes. 

Mr. Courtney (continuing) : 
every contract which is negotiated under the authority of this paragraph— 
meaning A-210— 
shall be accompanied by a signed statement of the Contracting Officer justifying 
its use and a copy of such statement shall be sent to the General Accounting 
Office with a copy of the contract negotiated and executed hereunder. 

Now, I would like the record to show, Mr. Chairman, the finding of 
the Contracting Officer, John E. Hickey, is dated August 28, 1956. 


And it is entitled “Department of the Air Force, Individual Deter- 
mination and Findings, Authority to Negotiate”: 
89326—57——11 





: 
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The Department of the Air Force proposes to enter into a contract with the 
source selected for the procurement of the following: 201 each 8200—030380 air- 
conditioners, trailer-mounted, Freon cycle, 1144-ton refrigerating capacity, type 
MA-3. 

Spare parts for the air-conditioners, maintenance data, lubrication data, 
engineering data and interim commercial handbooks. 

I hereby find that the type MA-8 aid-conditioner is described in Exhibit No. 
WCL-857, dated February 21, 1955, which is a performance-type exhibit, re- 
quiring the submission of technical proposals. 

I hereby determine that the proposed requirement is for supplies or services 
for which it is impossible to draft for solicitation of bids adequate specifications 
or any other adequately detailed description of the required supplies. 

Upon the basis of the determination and finding above, I hereby authorize the 
negotiation of a contract for this procurement pursuant to section 2 (c) (10) 
(m) of the Armed Services Procurement Act of 1947, Public Law 413, 80th 
Congress. 

Now, there are symbols here: “PRMH 654935,” and another figure 
with the same letters “698982,” “Estimated cost, $2,512,968. 40.” 
Signed, “John E. Hickey, Contracting Officer.” 

Is that the finding upon which the Air Force procured, utilizing 
section 10? 

Colonel Jerrrres. Yes, sir. 

Mr. Courtney. I notice that the Colonel has approved it here. 

Colonel Jerrrres. (Nods). 

Mr. Courtney. (reading) : 

Administratively approved in accordance with AFPI 306-—B-2— 
capital “B” 

Now, Colonel, could you tell me, since you approved it—I will not 
ask Mr. Hickey—what particular section of the armed services pro- 
curement regulations dealing with section 2 (m) you had reference 
to when made this finding? And I would hand you the book. 

( Hands books to Colonel Jeftries. ) 

Colonel Jerrries. I am referring specifically to paragraph 3—210.2 
(m). 

Mr. Courtney. Read it, please. 

Colonel Jerrrizs (reading) : 

When it is impossible to draft for solicitation of bids adequate specification or 
any other adequately detailed description of the required supplies or services. 

Mr. Courtney. All right. Now, Colonel, at the time you invoked 
that section, the Air Force had two contracts outstanding for the 
MA-3, did it not ? 

Colonel Jerrries. Correct, sir. 

Mr. Courtney. One, to American Electric Motors, who bid on this 
contract, and another to the Hokason Co., I believe it is, or was it 
Douglas Aircraft ? 

Colonel Jerrries. Douglas Aircraft, with a subcontract to Hokason. 

Mr. Courtney. And those contracts were let, as we have learned 
here today, back in April and May of 1956; correct ? 

Colonel Jerrrres. 1955, sir. 

Mr. Courtney. 1955? 

Colonel Jerrries. Yes, sir. 

Mr. Courrnry. And during all that time have you not come to the 
point where you have received descriptions or specifications of suf- 
ficient data to advertise this: material, or this article for public bid ? 

Colonel Jerrries. No, sir; we had not. 
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Production on those contracts had not advanced sufficiently to per- 
mit definitive drawings and specifications to be produced by those 
contractors. 

Mr. Courrnrey. Have you got any delivery from either of those 
2 contracts of any of these articles? 

Colonel Jerrries. Yes; we have deliveries at this date, 

Mr. Courrnry. Are the models working? 

Colonel Jerrrtes. They are 

Mr. Courtney. How long have they been working? 

Colonel Jrrrries. The first deliveries of the MA-3 on the American 
Electric’s contract were made in September of 1956. 

Mr. Courtney. In September of 1956 ¢ 

Colonel Jerrrirs. That is correct. 

Mr. Courrney. Hadn’t you had test models before that 

Colonel Jerrries. We had 2 prototype test models. 

Mr. Courrney. And couldn’t you have worked up any kind of de- 
scriptions from the prototype test models? 

Colonel Jerrries. No, sir. 

Mr. Courtney. Did you make any attempt todoso? “Yes” or “No,” 
whoever knows the answer. 

General THourmMan. General Haugen, why don’t you take this over? 

Mr. Courtney. First, let’s get your name in the record. 

General Havucen. I am Brig. Gen. Victor R. Haugen, Air Force. 

Mr. Covrrney. And your duties. General ? 

General Haucen. I am deputy commander for development at the 
Wright Air Development Center. 

My duties are manifold. Iam primarily responsible for exploratory 
research and development to foster the ‘aeronautical arts, and from 
this—specifically, in this connection I am responsible for the develop- 
ment of subsystems and component elements of the various things that 
go into the makeup of a total weapons system or a total airer aft we eap- 
ons system in this particular case. And further, in particular, with re- 
spect to this matter, I am responsible for providing the procurement 
data for the items that the Air Force procures. 

Mr. Courtney. Well, I noticed from your title and from your de- 
scription of this article that you considered it to be in a developmental 
stage: is that correct ? 

General Haugen. No, sir. This is not quite the case, sir. 

Mr. Courtney. Well, what is the fact ? 

General Havcen. I have here, sir, the specification which has been 
referred to many times. This is WCI-857 exhibit. It is dated 
February 21, 1955, and it is as you have mentioned earlier, sir, a per- 
formance type of specification. 

Mr. Courtney. Well, is there anything wrong about bidding on a 
performance-type specification ? q 

General Havcen. The answer to this question, sir, is almost as 
elusive as the one about beating one’s grandmother, but I can make it 
rather a straightforward question. 

Mr. Courrney. We are in that field, General. 

General Haucen. And if you will ‘allow me a moment or two, I 
think I can explain to your satisfaction where we can and where we can- 
not support advertised procurements with this kind of a specification. 

Mr. Courtney. All right. 
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General Havucen. I would like to speak to the general subject first 
for a moment. The general subject—let’s call it the technical factors 
that are involved in Air Force procurements. Of course, these tech- 
nical factors are introduced through the medium of a specification 
such as this one. 

Now, a specification is basically a simple—it is simply a statement 
of what we want. There are two main classes that are of interest to us 
today, the performance specification and the design specification. 

This is an example of, a performance specification. And what it 
does is to describe the functions that we wish to have performed, the 
performance limitations describing the environment under which the 
article is to operate, as well as describing what is to be done in per- 
formance terms. 

It further describes the tests that we wish the article to be subjected 
to so that we are convinced that it does in fact meet the performance we 
have stated. And, of course, there are certain items like gross dimen- 
sions and certain other interchangeability features of a gross charac- 
ter. 

Now, I have another example that I would like to introduce at this 
time, which is an example of a design specification. This happens 
to be an exceedingly simple article and I will use it only as an illustra- 
tion. [Holds up exhibit.] 

This article is a little piece of hardware that is used on a parachute. 
It issimple. It is within the ability of most of the American industry 
to build. It is materials that we have had much experience with. 

A specification describing this item in great detail is the one that 
T have here. 

Mr. Courtney. Is it about 5 pages, General ? 

General Havcen. In this particular case—let’s see, there are 5 pages, 
plus a drawing. 

Mr. Courtney. Let me ask you right here: Is there such a thing as 
overspecification? 

General Havucen. Oh, yes, indeed, sir, and I will certainly get to 
that. 

Mr. Courtney. I just wondered why it would take 5 pages to de- 
scribe an article—this is purely an amateur question, General, and of 
course amateurs have to decide this. 

But here is a metal article. I suppose the component metal would 
have some rather rigid specification. But what is there about the rest 
of it that would take 5 pages to describe ? 

General Haucen. Well, I have the specification here which we can 
enter in the record if you wish. It is straightforward. 

It sets forth the first portion of the specification of the other appli- 
cable Government specifications which do apply, such as the heat- 
treating that we expect to be used, the steel, the packaging, if it is to 
be shipped anywhere, marking on crates, and so forth. This absorbs 
one-half of a page. 

Mr. Courtney. Well, General, could we just have that as an exhibit 
here? 

General Havucen. Yes, indeed. 

Mr. Courrney. Without detailing it. We know it is five pages, and 
I dont think we will know any more when you get to the fifth page. 

General Haucen. Yes, sir. 


a SS 
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It does cover the requirements. 

General TuurMAN. It is a parachute item? 

General Havcen. It isa parachute item. It shows what we should 
do. 

Mr. Courtney. General, could you tell us very briefly so we can get 
on to the question at issue, which is the application of the Armed 
Services Procurement Act? 

Tell us when in your opinion you will ever arrive at a point beyond 
the develo Sak tales where you can issue specifications for this 
article in the current state of its production ? 

General Haucen. In all fairness, Mr. Courtney, I do not answer that 
question without processing with the discussion I started. May I 
please reserve that question for a moment ? 

Mr. Courtney. Yes. 

General Havucen. I think we have established that we have two 

eneral types of specification—one that tells basically what we want 
But not how to build it, and the other, the design specification, that 
tells in intimate detail as you have pointed out what we want and 
how to build it, which this specification certainly does, 

Mr. Courtney. Tranteet. 

General Haucen. The design specification. Now, what does this 
have to do with contracts? It is obvious that the basis for any con- 
tractual arrangement is an understanding between the parties, an 
understanding of what is wanted and what is offered. This under- 
standing can be made theoretically in two major ways. 

On the one hand, we could state what is to be done in general terms, 
and then examine how various bidders propose to fulfill those require- 
ments, and thereafter to discuss with them and adjust both the thing 
that is offered and the thing that is wanted to arrive at the best opti- 
mum solution. 

Now, obviously, this is the negotiated procurement system and the 
statement of what we want done is the performance specification. 

The other method is to delineate the design of the item in such 
clarity and such detail that all bidders will quote, or be able to quote, 
on the item that actually meets our desires or our needs. 

Now, let me state that again. I don’t think I have gotten it across. 

The second item is—we can delineate the design of the item to per- 
form what we want done in such detail that bidders will quote on an 
item that actually meets our needs. 

Now, assuming that all bidders do understand that request, take at 
face value their offers to provide the required performance, and this, 
of course, is the typical case of the advertised bidding. And the 
statement of delineation I referred to is the design specification. 

Now, there is a feature here that I wish to highlight at this time. 
After bids are closed in this procedure, there is no opportunity to 
clarify either what is wanted or what is offered. To determine—— 

Mr. Courtney. Wait a minute, 

General Havucen. I am sorry. 

Mr. Courtney. Isn’t it perfectly possible to negotiate under the 
law and under the regulations after.a bid is a adt 

General Havucen. I defer to my colleagues. 

Mr. Courtney. What do you say to that? 
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General Tuurman. I believe you are referring to advertised pro- 
curement, are you not? 

General Haveen. To advertised procurement. 

Secretary Gotpen. If you have reasonable prices, we think it would 
be very wrong after bidders have exposed their bids to go ahead and 
readvertise or negotiate. 

Mr. Courrney. I didn’t say that. 

Secretary Gotpen. The rule we have in the Armed Services pro- 
curement regulation and in the law provides that when you advertise 
and you get prices that are not reasonable or not independently arrived 
at, that it may have been arrived at by collusion or otherwise, you then 
may reject all bids and negotiate. 

General Haucen. The thing I am driving at, Mr. Courtney, is that 
under these circumstances there is little flexibility to determine a meet- 
ing of the minds. 

The flexibility consists of our stating what we wish in clear, precise 
terms, and accepting the offer that is given presuming that the offer 
does understand our specifications. 

Mr. Courtney. General, let me ask you this much. 

Is there anything unusual in advertised competitive bidding to 
have bidders discuss specifications or performance requirements in 
advance of submitting their bids? 

General HAvcen. Nothing at all, sir. 

I said after the bid. 

Mr. Courtney. There is no reason in the world why such discus- 
sions could not have occurred in this instance before final prices were 
submitted by competitive means; is that right? 

General Havucen. You are quite right, sir. 

Within the limits of our ability to write specifications in these de- 
tails, the answer to your question is entirely right. 

So this brings us really to our ability to support from a technical 
standpoint the advertised procurement method. And it reverts to our 
ability to produce the adequate design specifications of the kind we 
are talking about. 

This is at the very nub of our problem, I believe. 

Mr. Courrney. Well, in any event, General, in the foreseeable 
future is there at any time that you could forecast when we would 
have specifications and the ability for contractors to bid upon an 
article such as the MA-3? 

General Haucen. Yes, sir. 

Mr. Courtney. When do you forecast it? 

General Haveen. Specifically on the MA-3, at the conclusion of 
the current contract. 

Mr. Courtney. Conclusion of this present contract? 

General Havueen. The one that has just been issued. 

And I will explain that in greater detail later on. 

Mr. Courtngéy. Mr. Chairman, there are just 2 or 3 questions—— 

General Havcen. I have—— 

Mr. Courtney. I am sorry, are you through ? 

General Haugen. No, sir; I haven’t completed. 

I would like to point out, then, that we are faced in trying to sup- 
port advertised procurements—we are faced with three major 
problems. 
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The first one, strangely enough, which I will put very bluntly, is 
do we know what we want? I put this directly and with malice 
aforethough, sir, because there is some question in this particular 
MA-3 unit. We know what we want the item to do. We have that 
described in adequate detail here. We know what tests we want the 
item to have passed, to prove to us that it does meet these performance 
requirements, 

We have certain limits on it, dimensional limits, and others. 

But otherwise we have not described the article that we want. We 
have merely described what it is to do. 

Mr. Courtney. Well, briefly, General, what you are trying to do 
with this is use the ducts of the airplane and introduce cold air into it 
from these units; is that right. 

General HavuGen. Yes, sir, that is right. 

Mr. Courtney. And that such things to do with pressure, refrigera- 
tion primarily, and so on. 

General Haucen. You might be interested in seeing a picture of 
the item that was produced successfully by a previous bidder. 

Mr. Gavin. Who was the previous bidder? 

General Haugen. This, I believe, is the American Electric Motors. 
In fact, their name is on it. 

i une May I ask whether the item that was referred to 
was WCL. 

General Havucen. No, sir. That is the item that was produced in 
answer to the specification. The next bidder may very well produce 
an item a little different from that. 

Mr. Rivers. Is American Electronic or Electric Motors, American 
Motors ? 

General THurman. No, sir; it is a completely separate company. 

General Haucen. Now, sir; I think we can get at the nub of the 
problem of do we know what we want. 

Obviously, we can’t know what we want in the kind of detail that 
is necessary to reduce it to a detail design specific, until the first item 
has been produced successfully—until it has been developed. 

You see a picture of one there that has been developed. 

Mr. Courtney. Again, I will ask this very simple question. When 
does this cease to be a developmental contract ? 

Is it a developmental contract ? 

General Haucen. No, sir. 

Mr. Courtney. Are you still developing the MA-3? 

General Havcrn. This particular item has never been a develop- 
mental contract. 

Mr. Courtney. What is it? A research contract? 

General Havaen. No, sir. 

Mr. Courtney. What do you call it? 

General Havcen. A so-called development production contract. 

Mr. Courtney. A development production contract. 

.. General Havcen. This is terminology we used. It means it is a 
production order based on a performance specification. The con- 
tractor of course is required to develop the item before he can produce 
it, and we ask him to convince us in the form of a series of tests on the 
first article that he has developed it adequately. 
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Mr. Courtney. Well, you would have a test requirement whether 
you had this kind of bidding or advertised competitive bidding; 
wouldn’t you? 

General Haucen. Oh, yes; indeed, sir. 

The design specification—— 

4 Mr. Courtney. There is nothing unusual about producing a model 
or test. 

General Haucen. The design specification could also contain the 
same performance. 

Mr. Courtney. Can you tell us what you discuss when you have 
these technical proposals under consideration ? 

General Haucen. Yes, sir; I can discuss that. But again, Mr. 
Courtney, you are getting me off the subject. 

If I may proceed, please? 

Mr. Courtney. Yes, sir. 

General Havcen. As I was saying, we can’t know what we want 
until we have developed that item and until further that item has 
been proven to our satisfaction, until the testing that we have laid 
out has been successfully completed. 

Mr. Courtney. Well, how long an operation,is that? 

General Havcen. Well, the first article approval on this particular 
item that you see there was granted on the 13th of February 1957. 

Mr. Courtney. 1957. 

General Haugen. Yes, sir. 

Mr. Courtney. You have more, General? 

General Havucen. Yes, sir. 

Now, the next major question that we have, or major problem that 
we have is a philosophical one of just what degree of detail do we 
have to describe the item to assure that all bidders will be able to 
understand what we want. 

Obviously, in the case of the parachute hardware item that T held 
up a while ago, that is described in such detail that very few bidders 
indeed would be able to misunderstand it. 

But that is certainly not the case with this specification [exhibiting. ] 

And it is certainly not the case in this other specification I have 
which is for an F-86D sirplane [exhibiting]. This is a performance 
specification on which the F-86D airplane was procured and T would 
deny anyone except North American to build the F-86D with this 
document. 

I am driving home a point, Mr. Chairman. 

Mr. Courtney. Yes, I think everyone fully understands it. Cer- 
tainly I do. I understand now North American is exclusive on the 
F-86D. 

Mr. Rivers. Mr. Chairman. 

If the gentleman is testifying to confuse the committee, he is sure 
doing a good job on me. 

General Havucrn. I had no such intention. I assure you. 

May I clarify a point? 

Mr. Courtney. Yes, sir—no, I was being facetious. 

I was just talking about how detailed that thing is. 

General Havucen. I honestly wish to make it clear, that it is a most 
difficult subject. Let me repeat again: the performance specification 
such as this one for the F-86D describes the performance of the item 
we wish to have procured. 
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It leaves to the discretion of the contractor under our control the 
way he proposes to build that item to meet our requirements. And 
when we have had a meeting of the minds as to what his proposal is to 
meet our requirements, we are then at the point of understanding and 
we can proceed with the contract. 

Obviously, such a meeting is not possible under the advertised 
method. I think you will agree, Mr. Courtney, with that. On the 
other hand, the design specification which is possible in the cases of 
the parachute hardware and in many other cases describes not what 
we want but how to build what we want, in precise detail, so there 
can be no ambiguity in the minds of prospective bidders. 

We are doing the design work for the bidders, if you wish. 

Now, the next major problem that we have is how do we get the 
manpower to reduce all this data to a design specification of the qual- 
ity that is required for these procurements? And obviously, I am 
sure you realize that the Air Force has a very limited capacity for 
doing this. 

I call to point the particular area that we are speaking of, in the 
air conditioner unit, where we have one engineer in this section, and 
he has four projects. 

Now, obviously all of these points are easily done in the case of 
simple items. They are more difficult, more hard to do in basically 
complex items such as the MA-3 air conditioner unit, complex to some 
degree at any rate. 

There is another factor—— 

Mr. Courtney. You certainly don’t class it with the F-86-D? 

Generau Havcen. Hardly, no, sir. 

Mr. Gavin. Why did you use the F-86 as an example, a highly ; 
complicated piece of mechanism. Would it be compared with an 
MA-3, do you think, General? 

General Haucen. Hardly, sir. 

Mr. Gavin. Hardly. 

General Haugen. It runs the gamut of the extremely simple in the 
one case, and the extremely complex in the other. These are the two 
extremes. Of course, the MA-3 air conditioner falls rather in the 
middle of this and perhaps toward the simple end. 

The other factor that limits us and gives us a problem in this is 
time. Do we in a particular case have time to reduce the data to a 
design specification? I point these all out merely as limits, gentlemen. 
In answer to Mr. Courtney’s earlier question, when will we be able to 
have a design specification that would be suitable for advertised pro- 
curement, and in the particular case of the MA-3—the answer to 
this is that we have in this particular contract, in the new contract 

uested, or negotiated into the contract a so-called table 252. 
y think you have heard it in the record. 

This table 252 is a requirement for engineering, that is an engineer- 

ing specification of the class that we are peenhs of, to be built by the 

. eontractor—correction, to be written by the contractor. 
’ This specification will be of the detailed design character, of such a 
character as is appropriate for the particular item under procurement. 

Mr. Courtney. May I break in there, Colonel ? j 

Do you have such a requirement with the contracts with American 
Electric Motors? 











180 STUDY OF ARMED SERVICES PROCUREMENT ACT 


General Haucen. No, sir. 

Mr. Courtney. And Hokanson ? 

General Havaen. No, sir. 

Mr. Courtney. Their contracts call for the production of several 
hundred units; 179, I think. 

General Havueen. Yes, sir. 

Mr. Courtney. Why would you not ask them to write up specifi- 
cations during the performance of those contracts ? 

General Havucen. Well, sir, if we had thought of it we would. 

Mr. Courtney. Oh. 

General Haugen. This procedure—— 

Mr. Courtney. One further question in that regard. 

If you allow the contractor to write the specification, isn’t it to 
be assumed he will write them around his own product? 

General Haucen. No, sir. 
gre COURTNEY. Won't the first condition of the man be worse than 
the last? 

General Havcen. I don’t understand that question. 

Mr. Courtney. Well, I mean—if North American writes its own 
specification and builds this F-86? 

General Havucen. Yes. : 

Mr. Courtney. Now, you are proposing in this ease that Recony 
write its own specification and continue to build this product. 

Isn’t that the position you have yourself in? 

General Haucen. I am not proposing, sir, but doing it, in this 
sense, sir. 

This procedure has just been established in August of last year— 
_ August 22, 1956, is the date in which this procedure has gone into 
effect and only a very limited number of contracts since that time have 
been suitable for putting such a procedure in. It just happens that the 
MA-3 contract is one of those. 

Mr. Courtney. So, then, there in a foreseeable future there may be 
specifications upon which somebody can bid; is that right ? 

General Haucen. That is right. 

And we feel that this will improve our ability in this area con- 
siderably. We do recognize very stringent limits, however. We are 
certain that it will not operate well in highly complex items—the 
F-86-D for certain. 

Mr. Courtney. General, have you finished ? 

General Haugen. I think I have finished this, sir. 

Mr. Courtney. Well, we were interested on this subject, Mr. Chair- 
man, for the record as to why section 11 could not and would not be 
used for the purchase of an article of this kind, after the description 
which the General has given us. 

Now, I may point out that the reason for raising that question is that 
section 11 requires the Secretary of the Air Force to make a specific 
finding as to why he is using it. Section 10, to which reference is 
just made, allows the contracting officer to make the finding upon 
which the invocation of that section is predicated. 

Mr. Chairman, we can pass, then. I just have a few questions of 
General Thurman. 

General, do you consider that the testimony which has been given 
here today up to now by the Air Force, and yours in particular, and 


STUDY OF ARMED SERVICES PROCUREMENT ACT 181 


the representations that have been made to this committee on the han- 
dling of this contract and the letting of it is in accordance with the 
statutes and the regulations to which we have made reference { 

General THurMAN. Yes, sir. 

Mr. Courtney. In strict accordance? 

General THurman. Yes, sir. 

Mr. Courtney. Do you consider that this committee should be ad- 
vised of any recommendations that you might make for improvement 
of the processes which om have described here today ? 

General THurMan. May I answer that by other than “Yes” or 
“No 79 

Insofar as this particular case is concerned, I don’t know of any 
basic thing that we need to do. Insofar as the other case that is com- 
ing before the committee, there may be. But so far as this basic cause 
is concerned, I am not a ward of any basic policy or procedure that 
we follow that this hearing has indicated needs revision. 

Mr. Courtney. Well, General, may I suggest one# 

And I will ask you for your approval of it. 

General THurman. We will appreciate it. 

Mr. Courtney. Don’t you think it is about time that the negotiating 
sections of the procurement regulations and the Air Force procurement 
regulations contain some statement for the information of the con- 
tracting officers as to when an award is a final award ? 

General THurman. No, sir. Mr. Courtney—— 

Mr. Courtney. Please let me ask you this—— 

General TaurmMan. This isn’t a question I think of when award was 
made. 

It is a question of when bids were closed. And they were closed on 
the 10th of December. And I must confess that I fail to see what any 
abstruse legal question regarding the exact moment of award has got 
to do with it. z 

Mr. Courtney. Well, General, let us assume that when these people 
got through with their processes they would up with a legal and 
binding agreement between themselves and the Government, and if 
anyone has any doubt of that all you have to do is look in the courts, 
the Court of Claims, to find out how you are held to a legal contract 
with the Government. 

That is perfectly proper. So we are talking about a legal subject. 

Now, why would it be useful to have this provision in the very simple 
regulations dealings with advertised competitive bidding and no ref- 
erence whatsoever in the 111 pages dealing with negotiations—there 
are 14 pages dealing with advertised competitive bidding. There are 
111 pages dealing with negotiations. 

General Tuurman. Sir, I am awfully glad you brought that up. 

Mr. Courtney. Here is a simple statement: 

Award, section 2-406. Award shall be made with reasonable promptness by 
written notice to that responsible bidder whose bid conforming to the invitation 


bid will be most advantageous to the Government, price, and other factors con- 
sidered. 

Provided that an award shall not be made to other than the lowest responsible 
bidder except in accordance with procedures proscribed by each respective 
department. 

Award will be effected by mailing or delivering to the bidder a properly exe- 
cuted award or preliminary notice of award. 















182 STUDY OF ARMED SERVICES PROCUREMENT ACT 





Now, if you had that section under negotiation, you wouldn’t have 
any problem as to when you had reached a final award, would you? 

General THurman. Mr. Courtney, any time that a committee of 
Congress indicates that we are in need of study of anything we do, it 
is entitled to consideration, and your suggestion will certainly receive 
serious consideration. 

Now, may I make one comment on the matter that you mentioned 
of the difference in the number of pages? 

Mr. Courtney. Yes, sir. 

General TuHurman. Between them. I was struck by that, too. 
Some months ago we came to the conclusion that we needed a thorough 
revision and amplification of our advertised procurements. I would 
like to tell you that we have completed that, and it is now in publica- 
tion and in process of distribution. I think you will find that it is 
considerably amplified. 

Mr. Courrney. The reference I made was not to the Air Force. I 
would have to give you over 1,000 pages in the Air Force procure- 
ment instructions. My reference was to the armed services procure- 
ment regulations. 

General Tourman. I am afraid the Air Force procurement instruc- 
tions fall in the same category. I can do something about them. I 
can’t do anything about the armed services procurement regulations. 

Mr. Courrney. I notice you made reference to the fact that Mr. 
Adair being a lawyer would be thoroughly conversant, or you pre- 
sumed he would be conversant, with the procurement regulations in 
the Air Force instructions. Could you tell the committee, General, 
how many changes there have been in the Air Force instructions 
since—well, they were all renewed in January of 1956, were they not? 

General THurmMAN. May I ask Mr. Poe to answer that question? 
He is Mr. Lloyd Poe, of the purchase policy division of the head- 
quarters AMC. 

Mr. Por. No. 53, which was distributed last week, covers the new 
section on formal advertising. It is the latest one I am aware of. 

General THurman. Yes. 

Is Mr. Courtney’s statement correct ? 

Mr. Por. Fifty-three changes since January 1956. 

Mr. Courtney. There have been 53 changes. The last one, Mr. 
Hess holds in his hand. 

Mr. Hess. Yes, 

Mr. Courtney. Since January 1, 1956. 

And at that time, presumably all the regulations had been reviewed, 
revised, and we were supposed to have a single book dealing with them. 

Do you have some opinion or suggestions as to how a bidder could 
keep abreast of these instructions since he is to be bound by them? 

Secretary Gotpen. I will take that. 

General THurman. All right. 

Secretary Gotpen. No. 1, I think the Air Force has taken in the 
past and received a lot oi credit for what they have done with respect 
to consolidating regulations in the Air Force. 

We used to have a stack of regulations that was about this high 
[indicating with hands] issued by various echelons in the Air Force. 
And this project that was completed as of January 1956 put them all 
in one book. 








———— 
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Not only that, that one book of lations—— 

Mr. Courtney. I have three Seale, for your information. 

Secretary Gotpen. Three for convenience. 

Mr. Courrney. This size [indicating]. 

Secretary GotpeNn. Yes, but they are not this high. We have pic- 
tures of those. 

Mr. Hésert. That high? 

General Touran. No, sir; they are about this high [indicating]. 

Secretary Gotpen. The point is—and we accomplished something 
else. The Air Materiel Command used to have a set of regulations. 

Headquarters used to have a set. And the Secretary’s Office used 
to have some regulations. 

Now one set of regulations covers all three services. 

We have been complimented by industry for that. The other serv- 
ices have followed our lead in that. And all of this regulation that 
we issue is keyed to the Department of Defense regulations, para- 
graph by paragraph, so you can see the counterpart obier regulation 
to the armed services procurement regulation. 

Now, there have to be changes. First those changes start from an 
act of Congress, and we change the regulation. They start from a 
General Accounting Office relate, where we change a regulation. 
They start from a Department of Defense regulation and we will im- 
plement and change our regulation. Many of them we change through 
experience gained in procurements. 

This is not an untoward number of changes in regulations in my 
opinion. 

General THurman. Let me add a postscript to that—— 

o ye ory May I ask the gentleman, Do you always adhere to the 

ations 
ecretary GotpEN. We do our best to, and each of us in the manage- 
ment position certainly spend our time trying to. 

General THurman. May I add a postscript to that? 

One of the reasons that we have changes is that we are constantly 
in the process of trying to improve them. I don’t want. to give the 
impression by answering Mr. Courtney’s question as I did a while 
ago that we are content with our regulations. We are constantly in 
the process of trying to improve them. They need a lot of improve- 
ment. 

Mr. Courtney. Do you think the negotiating process could be im- 
proved after your experiences here? 

General THurMAN. Yes, sir, and I think 5 years from now it can 
be improved, too, and we hope to improve it a lot in that interim. 

Mr. Courtney. That is all. 

Mr. Hépert. Any questions, Mr. Hess? 

Mr. Hess. Yes: I would like to ask a question of General Thurman. 
I was going to ask you some questions with reference to this revision, 
the number of revisions. 

Mr. Adair had stated, or you had stated, rather, that Mr. Adair was 
presumed to know what your regulations are. Let me ask you if 
this isn’t true, General 4 

Let’s take company A, for example, who is bidding with one of the 
Air Force depots, say Shelby, and he is also bidding at another Air 
Force depot on another contract. The buyer at Shelby interprets 
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the regulations in one way, which he has a right to do because it is 
permissive, and the buyer at the other depot interprets them in another 
way, which he has a right. to do. 

How can the contractor know just what he is up against? You 
don’t give him a copy of the regulation. 

General THurman. They are available, sir. 

Mr. Hess. Well, do you give each bidder a copy of all of the regu- 
lations ? 

General THurman. No, sir; but they are available at the Govern- 
ment Printing Office, if he wants to buy them. 

Mr. Hess. He may have the regulations. But in the manner in 
which they are written, being permissive, he doesn’t know what the 
buyer—how the buyer is going to construe them? 

General THurman. Mr. Hess, that is a very valid point. There 
isn’t any complete answer to it, I must say. 

We have got a tremendous job of buying to be done. 

The only effective way to do it is on as decentralized a basis as is 
practicable, in order that things won’t be bottlenecked all the time. 

There is the possibility—and I submit to you, sir, that there will 
always be the possibility—where we have a number of people reading 
the same thing, of interpreting it differently. 

We try in our drafting of regulations to write them in such a way 
that they don’t leave a great deal to interpretation. We don’t do the 
best job in the world, I am sure. 

The finest lawyers in the world don’t do it. Because we are con- 
stantly in the business of having contracts before courts, because there 
is a difference of opinion on the interpretation of them. 

But basically we are trying to give directions in an area that there 
must be a lot of discretion in. And it is an extremely difficult job. 
I know the point you make. 

Mr. Hess. Well, it seems to me, General, that it is not fair to the 
contractor. Because there will be one set of rules for one contractor, 
and another set of rules for another contractor. 

- General Tuurman. I don’t think that happens, Mr. Hess, 
except—— 

Mr. Hess. Well, it does, in different depots. 

General THurman. Well, you may have, and as you point out, there 
could very well be a matter of interpretation at this depot and that 
depot. But I don’t think you will find that it will be interpreted 


one way with respect to one contractor and another way with respect 
to another contractor. 


Mr. Hess. At the same depot? 

General Tourman. Yes, sir. 

Mr. Hess. I just want to ask one more question with reference to 
these bids here. 
‘ “ I see them there, the successful bidder wasn’t the low bidder, was 
ef ) 

General Tourman. Yes, sir, I think he was. 

Mr. Hess. $12,232.26 per unit, less one-half of 1 percent. 

General Tuurman. Yes, sir. 

Mr. Hess. What about Acme down here, who bid $12,193.17, with 


one-half of 1 percent in 10 days? Doesn’t he appear to be the low 
bidder? 
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General Tourman. Well, two less a half of 1 percent versus twelve 
‘thousand six 

Mr. Hess. No, versus $12,193. 

General Tuurman. Colonel Jeffries, would you answer Mr. Hess’ 
-question ? 

Colonel Jerrrims. Mr. Hess, the total price on which the award was 
made was computed from the unit prices plus other prices quoted 
for engineering data, drawings, specifications, et cetera. 

General THurman. That is not the total price. 

Mr. Hess. Then, these figures are misleading to us. 

Colonel Jerrries. They are unit prices only, sir. They do not have 
the total price of the bid. 

Mr. Courtney. Why can’t we have the total price of the bid? 

General THurman,. We certainly can. This is what was asked for. 
We certainly have it and will be very glad to supply it. 

Colonel Jerrries. May I quote to you—— 

Mr. Rivers. Quote who got the contract, too. 

General THurman. Mr. Rivers wants to know who got the contract. 

Colonel Jerrrres. Recony Corp. 

Mr. Rivers. I did not see it on the board. 

Mr. Hess. Are you accustomed to paying cash in 10 or 20 days on 
contracts? 

Colonel Jerrries. Yes, sir. 

General Tuurman. When it is a condition of the contract. I know 
that we take longer in some cases. 

I don’t want to be bludgeoned on that one. 

Mr. Hess. I am very much surprised to hear you paid it in that 
time. I have never heard it being done by the Government. 

General Tuurman. Yes, sir. We do it rather regularly. 

Mr. Harpy. I never heard heard of it before. 

Secretary Gotpen. It is a wonderful thing to see.- Our payment 
is very fast these days. 

Mr. Héserr. Mr. Gavin. 

Mr. Gavty. General Haugen, there was some reference to a James 
Groff that was in this discussion. Was he in your Department? He 
is no longer with the Department. 

General Haveren. Yes. 

Mr. Gavin. Was he in your Department ? 

General Havern. He was a project engineer in the Equipment 
Laboratory, which is one of my laboratories at Wright Field. 

Mr. Gavin. He since left; is that right ? 

General Havucen. He left; that is right. 

Mr. Gavin. How long had he been with you? 

General Haucen. For some time. He had been at the position for 
a number of years. 

Mr. Gavryx. Could you estimate how long? 

General Havcen. I will get it in a moment, sir. 

He started in as a mechanical engineer in July of 1951, sir. 

Mr. Gavin. He was with you quite a while, you would say ? 

General Haugen. Yes, sir. 

Mr. Gavin. Did he work on this particular MA-3 project ? 

General Havcen. Yes, sir, he did. 

Mr. Gavin. How long was he on that project? 
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General Havcen. Well, from its beginning, sir. 

Mr. Gavin. Well, when did—your original contract was in ’55, was 
it, and he started on it in 55, or when did he start on it? 

General Havucen. These specifications were written in February 
of 1955, and he was on it prior to that and subsequently. 

Mr. Gavin. And now, who is he with? 

General Havaen. I believe it is the American Electric Motors 
Company. 

Mr. Gavin. Is that the one—— 

General Havcen. Am I right? 

Mr. Por. You are right. 

General Havucen. American Electric Motors. Company. 

Mr. Gavin. Did he give any reason why he left ? 

Mr. Rivers. More money. 

General Havucen. More money is one thing, sir. I am sure he had 
personal reasons. 

Mr. Gavin. Are we going to have Mr. Groff? 

Mr. Héperr. (Aside to Mr. Gavin.) 

General Havucen. I would like to have the opportunity of speaking 
to Mr. Groff’s personal contribution in the decision that was stated to 
have been made by Mr. Groff, at the opportune time, sir. 

Mr. Hévertr. At the opportune time, Mr. Groff will probably have 
an opportunity to explain for himself as to why he left the Govern- 
ment and immediately went to work—not immediately, but within a 
short time, went to work in whose favor he decided the contract. 

General Haucen. Sir, I would like to clarify it. 

Mr. Gavin. We are going to come to that. 

Mr. Hess. Let him answer now. 

Mr. Hévert. Let him clarify it if it is not a fact. 

Mr. Harpy. Right now? 

Mr. Hernert. Surely, if it is not a fact, you can clarify it. 

General Havucen. On the 4th of June, I believe it was, Mr. Groff 
wrote a disposition form to the management echelon of his laboratory 
requesting that he be granted permission to contact other branches 
of the Equipment Laboratory, or other WADC laboratories, or other 
Air Force Agencies and industries throughout the United States 
regarding possible future employment. 

This request was honored and approved by the technical director of 
that laboratory on the 10th of July. 

He subsequently did contact a number of industry organizations 
and did go with the American Electric Motors. This is a very normal 
procedure, sir. 

Mr. Harpy. I didn’t understand you to give us a year, General. 

General Havcen. Oh, this was in the year of 1956. 

Mr. Hézert. Now. General, in that connection, as you want to clarify 
it and we want to clarify it, too—because we don’t want any injustice to 
anyone. In the so-called urgency contract in which only two con- 
tractors were considered—lI am referring to that particular contract 
now. 

General Havcen. Yes, sir. 

Mr. Hésert. Who were they, the two considered ? 

General Havucen. I believe they were American Electric Motors, 
sir, and Hokason Co. 


Mr. Hésert. Hokason or Douglas, and American Electric Motors? 
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General Havcen. Yes, sir. 

Mr. Hésert. What date was that, now? 

General Haucen. In March of 1956. 

Mr. Héserr. To whom was the contract awarded ? 

General Havucen. It was awarded to American Electric Motors. 

Mr. Héserr. All ete 

What was that date 

General Haucen. 15 May 1956. 

Mr. Héperr. 15 May 1956? 

General Havucen. Yes, sir. 

Mr. Hésert. This memorandum that you have just read from Mr. 
Groff—what was that date? 

General Hauaen. 4 June 1956. 

Mr. Hésertr. A month later—— 

Mr. Hess. 19 days. 

Mr. Héserr. 19 days later. 


General Haugen. Now, sir, I would like to point out, though, sir, 
that Mr. Groff had nothing whatever to do with the decision that was 
made. He was not in a position to influence it. He was not in a po- 
sition tomake it. He was an engineer in the equipment laboratory and 
as such would certainly not be the person who would make any decisions 
as to when the Air Force introduce new aircraft into its inventory, 
which of course would be made at the very highest echelons within the 
Air Force, and indeed the funds would be granted by Congress. 

Mr. Héserr. He was in a position to make a decision, an engineer- 
ing decision. 

yeneral Havuaen. Yes, sir. 

Mr. Hésert. And he did make such a decision; did he not? 

General Hauaen, I would like to read what decision he did make, 

sir. 
Ihave here a copy of a conference over the telephone between Colonel 
Jeffries, here, at Shelby, Mr. Goldsmith at Wright-Patterson, Mr. 
Sears at Wright-Patterson, and Captain McCall, who was the B-66 
project officer, and Mr. Groff. And 1 would like to read it. 


At approximately 10:30 on March 30, 1956, Mr. Groff of the aircraft and 
missile servicing branch, WOLEF-2— 


which is his branch in the equipment laboratory— 


was contacted by a telephone conference called which was connected with the 
following parties: Lieutenant Colonel Jeffries, MHPCA, Wilkins Air Force Sta- 
tion; Mr. Goldsmith, MCPRPS, Wright-Patterson Air Force Base; Mr. Sears, 
MCSRBD, Wright-Patterson, and Captain McCall, B-66 WSPO— 


that is weapons system project office. 


Paragraph 2. Hssentially, Colonel Jeffries indicated that a follow-on procure- 
ment of the MA-3 air conditioners is necesary and several months could be 
saved if the procurement division AMC did not have to solicit technical pro- 
posals for evaluation. He asked Mr. Groff a question to the effect that if the 
American Electric or Hokason MA-3 air conditioners met requirements and pass 
all tests will they be suitable for procurement of additional quantities. 

Mr. Groff indicated that to date neither firm had passed all tests with their 
machines, as they are presently in the test phases, but that it now appears that 
both firms have a good chance of passing most tests with their machines. 

It was further indicated that WADC— 


this is Wright Air Development Center— 


presently could not tell which is the best machine. 
89326—57 12 
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This is the decision that Mr. Groff made, sir. 

Mr. Hiéserr. He made no further contributions between that time 
and the date of May, when the contract was awarded? 

General Havucen. One other contribution, sir, in that he, on a meet- 
ing between General Rawlings, General Baker, General Mitchell, 
General Bryan, myself and several others, on the 19th of May—19th 
of April—Mr. Groff presented the characteristics of the various air 
conditioners concerned, their technical qualifications, and the aircraft 
which they would be suitable to provide service for. This was his 
contribution. 

Mr. Hésert. What did he say? I know he presented it. He pre- 
sented it merely as an academic discussion ? 

General Havucen. Yes, sir. This was a part of a decision confer- 
ence to investigate—to review the air-conditioning support for all of 
our weapons systems in the heavy bomber class. 

This had become a very critical problem to us, in that we were at 
that time already behind in our procurement actions to support the 
aircraft that were scheduled into procurement in the then immediate 
future. 

Mr. Hésrrr. And at no time this gentleman indicated a preference 
or recommended American Electric Motors? 

General Havcen. No, sir; nor was he in a position to, sir. 

I would like to read another wire, here, sir, on the same date— 
correction. 

Mr. Harpy. Mr. Chairman, if I might just make one observation. 

This business of not being in a position to exercise any influence on 
this kind of thing doesn’t impress me particularly because people in 
a lot of funny jobs exercise influence on matters of this kind. 

[ had a very important situation under discussion just yesterday 
where it appeared rather clear that a lieutenant colonel would be a 
key man in a decision that the President is expected to make. So, 
I am not impressed by this kind of a thing, unless there is more to 
back it up than that. 

Mr. Henerr. I agree with you, Mr. Hardy. We will develop that. 

Mr. Rivers, any questions? 

Mr. Rivers. General, do you represent the AMC? 

General Havcen. No, sir. I am the Wright Air Development 
aia which is part of the Air Research and Development Com- 
mand. 

Mr. Rivers. You represent the development outfit of the Air Force? 

General Haucen. Yes, sir. 

Mr. Rivers. General Thurman represents the AMC, which is the 
procurement agency. 

General Tourman. Yes, sir, among other things. 

Mr. Rivers. You get. all the inventories that they stack throughout 
the world in these AMC bases and so forth ? 

_ General Tuurman. That is a part of AMC’s responsibility; yes, 
sir. 

Mr. Rivers. A part of AMC’s responsibility. 

Now, when you—before you develop something that you can turn 
over to General Thurman to procure, with the bugs removed from it— 
you got to get your X-stage and get your prototype so it can be pro- 
duced, just like an X-stage bomber? 
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General Havucen. Yes. 

Mr. Rivers. Now, the Douglas makes the B—66, and I think the 
Boeing makes the B—47, don’t they ? 

General Tuurman. Yes, sir. 

Mr. Rivers. Now, there is not a great deal of difference between. the 
B-66 and the B-47. Some people say the B-47 is better than the 
B-66, and the B-66 people say the B—66 is a better airplane. I don’t 
know. 

Here is my point. When you develop an air conditioner capable 
of air conditioning the highly sensitive electronic equipment of a 66 
or a 52, you must somewhere down the line run into a basic pattern, 
like a compressor. 

I bought a Philco compressor—a Philco air conditioner for my 
house. When I went to put it in—I put it in myself and took the 
shell off it and there was “York” written all over it. The only thing 
Philco had was the shell. You know that is true. I don’t know 
whether Philco makes it now. That is the best you can do. Philco’s 
only contribution was to make the switches and they got somebody 
to make the synthetic thing that goes around it. 

Now, somewhere down the line, you run into a basic pattern, like 
covermatic unit, or something of that character. 

Now, you must run into basic patterns here. 

General Haugen. Yes, sir. 

Mr. Rivers. You don’t invent it from the cradle to the grave, do 
you? 

* General Havcen. Our contribution in this particular case, Mr. 
Rivers, is not the development—we did not develop an air conditioner 
ourselves. 

We merely wrote down a specification, as I stated, and the contractor 
developed the air conditioner. 

Mr. Rivers. That is what worries me about what Mr. Courtney 
mentioned. Mr. Courtney did such a wonderful job trying to develop 
it. I think he did a magnificent job with his terrific research that 
he made on all those things. He didn’t surprise me. I knew he could 
do it, and he did it. 

But here is what goes on in my head. I am like Mr. Vinson. Why 
couldn’t you give out to the trade that you want an X-capacity unit 
to air condition—air conditioning is air conditioning. 

You heat the unit and you expand the gases and some blows over 
the thing and you filter that. and you got air conditioning. That is 
what air conditioning is. 

General Haueen. Yes, sir. 

Mr. Rivers. A compressor unit. 

Now, why couldn’t you put out to the trade or some time you ought 
to do it—you got the American thing there on wheels. Put out that 
you want an X-capacity thing that will pass the underwriters, because 
whatever kind of a compressor you want—put this thing out on bids. 
It is no mystery to make one. 

General Havuaen. If I understand you right, Mr. Rivers, that is 
precisely what this specification does. 

Mr. Rrvers. I know, but then when you get all this thing, you nego- 
tiate the man out of business. 
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Now, here is what is worrying me. Somewhere down the line, some- 
body ought to stabilize this machine that you are building. And you 
ought to get out of this thing here. 

f think it is a mistake. Here is my point. Somewhere down the 
line, this thing ought to be stabilized and it shouldn’t be a mystery. 
You should say, “I want a 10- or 15-ton outfit that is approved by 
the underwriters, with a certain capacity, standard compressor,” and 
anybody ought to be able to build it if he has sense enough to build an 
air conditioner. 

I don’t think you ought to negotiate him out of business or not like 
him because of the way he combs his hair, or the color of his suit, or the 
way he negotiates. I think it ought to get out of the experimental 
command and get in your department where you can procure. 

General HavuceEn. Mr. Rivers, I believe that is precisely what they 
have done in this case. That is, we do have a specification that says 
we want a certain item, an air conditioner of certain capacity. We 
leave it up to the contractor to determine precisely how he would 
build one to meet. our requirements. 

And American Electric Motors has chosen to build one like this. 
We have tested this and found it satisfactorily meeting our 
requirements. 

Mr. Rivers. Does he have any pattern on that ? 

General Haugen. Of course, he had shop drawings that he made 
to build the item. He must have had. 

Mr. Rivers. Does he have any patterns on the inside development of 
that thing ? 

General Havcen. You mean proprietary ? 

Mr. Rivers. Patents. 

General Havcen. I can’t answer that, sir. I presume there might be 
some patented items here. 

Mr. River. If he doesn’t have them, he is cross-licensed or uses the 
patterns which you are cross-licensed to use in the R. and D., I assume 

ou are. 
+ General Havcen. This would be a procurement matter, sir, that we 
in the R. and D. business would not deal with. 

Mr. Rivers. You are developing it, though. That ismy point. You 
in R. and D. are developing it. 

What does the R. and D. do, if they don’t develop it ? 

General Havecen. In this particular type of equipment, sir, it is not 
necessary for us to develop an item in the true sense of the word, in 
the sense that we would get money, development money to go out to 
a company and develop a product and thereafter have this item and 
only this item procured. 

It would be an ideal pattern but not necessary, and it is not used 
in the class of equipment that we are speaking of here, which is 
essentially quasi-commercial type of equipment. 

Mr. Rivers. That is right. 

General Havcen. It isan assembly job of commercial items. 

Mr. Rivers. That is all it is. 

General Havcen. Obviously. There area goodly number of things 
here that were built in the American Electric Motors plant. 

Mr. Rivers. That is right. 
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General Havucen. But most of the components, no doubt, are com- 
mercial. Some of them perhaps were built in American Electric 
Motors. 

Mr. Rivers. So, there is no need for you to get out a very, very 
complicated concept of specifications, and those terms you used to 
Mr. Courtney about the difference between one and the other. 

It looks to me like—I don’t want to take too much time. But here 
is what is going on in my mind. It looks like, to me, that the R. and D. 
go out of their way to make this thing confounding and confusing. 

General Haucen. Mr. Rivers, we are trying to make it as simple as 
possible. This is the simplest ible s ification that we can con- 
ceive. It says we would like to have an air conditioner of the capacity 
of this one. 

Now, the other type of specification I spoke of would constitute a 
rather thicker booklet with a stack of drawings that high [indicating 
with hand from floor. | 

Mr. Rivers. You mean in the competitive bidding proposition ? 

General Havcen. Yes, sir. 

Mr. Rivers. Now, that is 182 units, the one we talked about; is that 
right, this thing you have here? Is that the 182 units? 

Mr. Courtney. No: 201 in all. 

Mr. Rivers. Is this [indicating document] the last thing you 
procured ? 

General Havucen. This is the one on the original contract, sir. 

Mr. Rivers. What is the last thing you procured ¢ 

Mr. Gavin. MA-3. 

Mr. Rivers. The MA-3? 

Secretary Gotpen. The exhibit. 

Mr. Rivers. That is it, right there? 

General Havcen. That is it. 

Mr. Rivers. That is what I am talking about. That is the last thing 
you procured. That is the last thing you know anything about in the 
air-conditioning business, is that right? 

General Havcen. For this particular purpose. But not for other 
purposes. 

Mr. Rivers. Well, it is for a B-52, isn’t it? 

General Haugen. Yes, sir; but we have other units that would be 
smaller, for instance, for a smaller job. The Keco Industries, for in- 
stance, is building the MA-1—A unit, which is for an entirely different 
purpose. 

Mr. Rivers. For the 66? 

General Haveen. I think there is a new contract. It is of a recent 
date. I don’t know the date. But they do have a contract for such 
an item which is of a different capacity, a different character than 
this particular unit. It is used in a different way. 

Mr. Rivers. But the main things that we are using these things for 
is to air-condition an airplane’s sensitive electronic parts? The B-47 
or a 66 and a 52¢ 

* General Havcen. And it is built specifically to have the capacity to 
meet that particular requirement. The capacity of this unit is—it is 
nominally an 1114-ton unit. It puts out 45° F. air, at an air flow rate 
of 100 pounds per minute. This is under a pressure of 83 inches of 
water, the pressure in the duct. It. is driven by a 90-horsepower 
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motor. And the weight on this one is about 7,000 pounds. It happens 
that this turns out to be 7,000 pounds. 

Now, the characteristics of this, which I have just scanned, were 
developed specifically for the requirements for the B-66 airplane and 
the B-52, a later series of B-52 airplanes. 

Mr. Rivers. They are the latest eames you are building ? 

General Havucen. Yes, sir. 

But there are some fighter airplanes, for instance, that would not 
use this particular unit but which would use another unit. 

There are several other units that we are building. 

Mr. Rivers. But my point is: As long as you are building 66’s and 
52’s, you don’t have any reason to change it. You ought to get rid 
of that and say, “Gentlemen, you get out and procure these things, 
now.” 

General Havcen. Sir, I think you are talking my language. 

Mr. Rivers. I am trying to talk somebody’s language. Because 
everything you told me is not mysterious. Any manufacturer can do 
what you did there, if you can build air-conditioning units. 

General Haucen. He is supposed to be able to. 

Mr. Rivers. Of course, he should. 

Mr. Gavin. Would the gentleman yield at that point ? 

Mr. Rivers. I will yield at any point. 

Mr. Gavin. The specification you hold in your hand—you said pre- 
cisely these specifications. Now, precisely are those the specifications 
on the MA-3? 

General Havcen. This is the specification, yes, sir; the one I hold 
here. 

Mr. Gavin. Just say yes or no, General. 

General Haucen. But this is not a precise specification, sir, not at 
all. 

Mr. Gavin. You used the word yourself. 

General Havcen. In connection with another matter. 

Mr. Gavin. Yes. But these are the specifications that you developed 
to the best of your ability to present to the trade what you required; 
is that right ? 

General Havucen. And it states we want an air conditioner with a 
capacity of 100 

Mr. Gavin. That is all right. We won't gointothat. But they all 
got that. 

General Haucen. Everybody got that. 

Mr. Gavin. The trade, everybody that was going to bid on that, 
got that? 

General Havucen. That is right. 

Mr. Gavin. All right. They bid on those specifications as sub- 
mitted by you. Then when they are the low bidder they don’t get 
the job; how come? That is what I want to know. They bid on 
what you submit to them to present their bid and they try to hew to 
the line as nearly as they can, to your specifications submitted to them. 
and they are the low bidders. Then, they don’t get the job. Where 
does the contractor who has maybe spent $20,000 or more to develop 
studies and details and work it out so he can bid—when he comes in 
and is actually the low bidder, according to your specifications, as you 
say precisely, why doesn’t he get it? Can you tell us that? 
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General Haucen. I am not qualified to answer that question. I 
am in the engineering sense. 

Mr. Gavin. We are not technical men. We are just listening to the 
testimony. Then we want to know why. Now, who can give us 
that answer? Keco bid according to your specifications and were 
the low bidders, and I want to know why they didn’t get the job. 

General TuurMAN. Sir, we have been trying for 2 days to explain 
that. It is apparent that we haven’t. 

Mr. Gavin. It is apparent to me that you haven’t. 

General TuurMAN. Yes, sir; would you like for me to start again? 

Mr. Gavin. You select 5 or 6 people and then you start your nego- 
tiations, and through the negotiations the low bidder is renegotiated 
out of the picture. 

General Tuurman. Sir, I will be very glad to try to summarize 
this. 

Mr. H&ézerr. We won’t go over this again. I think the record will 
speak for itself. 

Mr. Rivers, you have one more question / 

Mr. Rivers. Yes. The point I wanted to bring out: As soon as you 
can, you ought to get this thing out. Because what you really speci- 
fied as Mr. Courtney said,.is commercial parts. That is what really 
your specifications are. 

General Haveen. I am sorry, I didn’t hear that. 

Mr. Rivers. Commercial parts that you have in there. That is 
what they are. It is stuff known to the trade. It is stuff that any- 
body can assemble. I think it would be well to get out of this thu 
as soon as you can and let this thing get out of the research oad 
development. Because this is no mystery to build. You haven’t saved 
the time you anticipated saving. 

General Havcen. Mr. Rivers, may I answer that? We have never 
developed this item. We have not done so, 

Mr. Rivers. You developed it now, though. 

General Haugen. No, sir. 

Mr. H&ézert. No; they just gave them what they wanted. 

General Haugen. No, sir. This is not a development contract, 
This is a production contract. All we did is specify the quality of 
the item which would, if produced, be satisfactory to the Air Force. 

Mr. Rivers. You put it through the shakedown, so to speak. 

General Haugen. Only after the first contractor built an item and 
furnished it to us and we subjected it to tests, and those tests have 
just been completed on the 12th of February this year. 

Mr. Rivers. Yes. 

General Haugen. Satisfactorily. 

Mr. Rivers. So—— 

General Haugen. We are doing, I think, exactly what you wish 
us to do. 

Mr. Hépert. Mr. Hardy. 

Mr. Harpy. I just want to pursue it for one second. When were 
. those specifications put out? 

General Havucen. The date is February 21, 1955. 


wee Hlanarx. Is that the time you placed your first order for the 
—3% 
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General Havcen. The order was somewhat subsequent to this, sir. 
The date I don’t know. 


Mr. Harpy. Where was the basis for the first order of the MA-3? 
General Havcen. Yes, sir. 
‘Mr. Harpx. The picture that you showed us awhile ago—what is 
the name of the company, American Electric? 
General Havucen. Yes, sir. 
Mr. Harpy. Is that the only item or were they the original contract? 


General Havcrn. Yes, sir; they won the award of the original 
contract. 


Mr. Harpy. The first contract. 

General Havcen. And subsequent to their winning that award they 
built an item which met the requirements of this specification and here 
it is. 

a Harpy. That is the item the contract was awarded on early in 
1955 

General Havucen. Yes, sir. 

Mr. Harpy. And they have just produced an item which on Febru- 
ary 12, 1957, was accepted ? 

General Haugen. Correction, sir. The production quantity of this 
has essentially been produced. Have they all been produced ? 

Colonel Jerrries. Yes. 

General Haugen. They have all been produced. The final accrual 
of all of the details of the first article acceptance has been done. 

Mr. Harpy. In the meantime, you have placed two additional or- 
ders, repeat orders for the MA-3 air conditioner, when you hadn’t 
approved the final—the performance of the first one? 

‘4 eneral Haucren. Yes; the urgency was such that we were forced to 

0 so. 

Mr. Harpy. And does the manufacturer—the most recent manufac- 
turer, does he know that that is the item he is supposed to produce ? 

_ General Havcen. His item no doubt will look different from this, 

sir. 
Mr. Hésert. It isa unit. 
General Havcen. If he wishes he will build it roughly the same as 
this. He might take certain liberties. He certainly—the contract 
would permit him to take liberties. For instance, he might use weld- 
ing techniques instead of stamping or some other techniques of this 
sort. It might be a little different—we are asking for an item to meet 
our requirements to make it as competitive as possible. We allow the 
greatest latitude possibly for industry. 

Mr. Harpy. Didn’t you run any tests on the product of the original 
manufacturer in which he indicated whether or not it would meet your 
requirements long before February 12? 

eneral Havcen. Oh, yes,sir. And long before that February 12— 
in fact, at the time of the telephone conversation that I spoke of 
earlier, which was on the 30th of March, the question was propounded 
“Are we far enough along to be justified in waiving the first article 
acceptance on the next contract if it must go this way.” The answer 
was “Yes.” 

Mr. Harpy. Has the contract, the original contract been entirely 
filled ? 

Colonel Jerrries. Yes, sir. 
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Mr. Harpy. All items have been accepted ? 

Colonel Jerrrigs. Yes, sir. 

Mr. Harpy. Have they been paid for? 

Colonel Jerrries. Yes, sir. 

Mr. Harpy. How long ago? 

Colonel Jerrries. It was completed in December. 

Mr. Harpy. But you didn’t finally approve it until February 12. 
How could you complete it and pay for it? 

General Haucen. Mr. Hardy, the completion of the first article 
acceptance is sometimes a formality that takes a little while. The 
actual tests had been completed substantially long before this, and we 
knew that the item was successful. There were no changes—there had 
been no changes for a long time. 

Mr. Harpy. General, I don’t like to interrupt you, but what did you 
mean by telling the committee a while ago that you finally approved 
the first one on February 12, 1957? 

General Havucen. I meant, sir, that that was the date when we had 
the final approval formally issued. 

Mr. Harpy. You finally issued an approval on February 12 for an 
item which you had completed or had been completed and delivered 
prior to December and had been entirely paid for? 

General THurMAN. Sir, may I make a comment on that? 

Mr. Harpy. General, you see what is bothering me. 

General THurRMAN. Yes, sir, I do. 

Mr. Harpy. Frankly, if that is the way the Air Force operates, then 
somebody needs to look into the whole operation. 

General Tuurman. I see your point and I think there is an answer 
to it, Mr. Hardy. Actually, back—I am drawing on my memory to 
some extent on dates, but this is roughly right. Back in the early part 
of June of last year it was determined that this thing was sufficiently 
far along that we could release production. And the final and the 
minute details, Mr. Hardy, some of which are time tests—it will go 
for 6 months. They were all finally finished in the last minute detail 
in February, but substantially this thing was approved before a pro- 
duction release was given which was last—— 

Mr. Harpy. I wish we didn’t have any testimony in .this record 
about February 12, 1957, on the item you are telling us now you 
essentially approved last June. 

General THurMAN. I am correct in that, am I noc, General Haugen? 

General Havcen. I believe that what you are searching for, sir, 
is the 30th of March, which was the time. 

General THurMAN. I am in error on it. But the point is— 

Mr. Harpy. So the Air Force is going to undertake to pay for 
items on a 10 or 20 days’ basis when they couldn’t finish the tests 


on this proposition until 8 months after they had initially approved 
it. 


Mr. Hésert. Mr. Fischer—— 

Mr. Fisner. I yield to the gentleman for a thought. 

Mr. Rivers. I just want to ask this: Therefore, along the line of 
reasoning, Mr. Hardy has developed, these figures don’t mean any- 
thing because in your research and development you find some bugs 
that may alter that figure to perfect some later bugs in that thing 
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that you would want to get out, and that ultimate price would have 
to be adjusted up or down. 

General Haveen. I believe, sir, that the result—this is a fixed price 
contract ? 

General THurman. Yes. 

General Havucen. That this being a fixed price contract, there 
would be—it would be up to the contractor to develop the item to 
our satisfaction and if he failed to do so, we would 

Mr. Rivers. I don’t understand that. Because you haven’t given 
the green light to the ultimate product yet. 

General Haucen. Yes, sir, we have. 

Mr. Rivers. No. I didn’t understand you to say—maybe I am 
stupid, but I understood you to say that because of the urgency you 
had awarded the contract despite the fact you hadn’t put your stamp 
of approval on its capacity to perform. 

General Haucen. This is another ponpany> sir, the Recony Com- 
pany who will—it has now a contract to produce a quantity of items. 

Mr. Rivers. Which haven’t been perfected. 

General Haueen. Yes, sir, that is right, to meet a performance 
requirement that we have stated to them. We will then inspect their 
first article and insist that they bring that first article—in fact, all 
other items on the production line—into the performance require- 
ments that we have required in our specification that I have here. 

Mr. Rivers. That is a gamble by inidlonte7y generally. I don’t see 
how they can operate that way. 

General Haugen. Sir, this is a very normal way to do business, 
Mr. Rivers. We do a great deal of business this way and all industry 
does. 

Mr. Hészert. All right, Mr. Fisher, please. 

Mr. Fisuer. Mr. Chairman, I have just one question. This is to 
Colonel Jeffries. 

This morning Mr. Courtney asked you if you received this telegram 
from Keco which contained their last offer, that is on January 9 
or 10 

Mr. Courtney. 8. 

Mr. Fisuer. Eight. Your answer was that you did receive it. 
He asked you when and I think you said 1:45 p.m. Which you said 
was too late to be considered. He then asked you the question as I 
recall, “Well, suppose you had received it before it was too late, would 
it have made any difference?” As I recall, your answer was no, it 
would not. Is that correct? 

Colonel Jerrries. I believe, Mr. Fisher, that my answer was I 
believe that it would have made no difference. 

Mr. Fisuer. All right. What I want to know—and this is the only 
question I have. This is kind of buttoning the record up from my 
standpoint. Why would it not have made any difference? 

Colonel Jerrries. That, sir, is a matter of judgment that has to 
be concluded from circumstances that exist at the time of receipt. 
matters that are evaluated in terms of the benefits that will be accrued 
to the Government and to the Air Force by accepting a late proposal 
or rejecting a late proposal. 

Under the circumstances that were existing at that point and with 
the reduction, it was felt that the Air Force and the Government 





STUDY OF ARMED SERVICES PROCUREMENT ACT 197 


would not accrue major benefits as a result of that acceptance, and 
that to accept it would delay the procurement by the necessity as 
required in the regulations of resoliciting all bidders. 

r. Fisuer. I understand, but still it doesn’t seem to me your 
answer is responsive to my question. The question that he asked this 
morning, which, of course, is speculative, naturally, was supposed he 
had gotten it in a day earlier, what would have been your decision 
then? And I understood you to say it would have been the same, 
even though it had been in earlier, and I was just curious to know 
why. There is probably some reason besides cost involved in it, that 
might not have been disclosed here in the hearings. 

Colonel Jurrrres. We had established a definite cutoff date of De- 
cember 10, sir, for the receipt of revised pricings based upon the 
additional requirements that had been established by the tables 250 
and 252. This was almost a month later. The element of time had 
fixed in our minds definitely that we had a reasonable price from all 
of the bidders and particularly from the low bidder and that that 
price had reflected a substantial reduction from the prices previously 
paid for the same item. Therefore, to have reo end the solicitation 
at that late date was not in good interest to the Air Force because 
there had been some 8 months elapse between the time of the original 
requirements and the time that we were placing it on contract. That 
8 months represents part of the supply ery time in the Air Force 
and to have extended the procurement beyond that point would have 
further jeopardized the supply support to the aircraft in the field. 


Mr. Fisuer. You are referring to the December 10 cutoff date right 
there ¢ 


Colonel Jerrries. That is right. 

Mr. Fisuer. I assume, then, that the successful bidder made no 
bid subsequent to December 10. 

Colonel Jerrrres. He did not. 

Mr. Fisuer. All right. 

Mr. Héserr. I want to clarify one thing there in the Colonel’s 
answer to Mr. Fisher. As I recall, what you have just said, Colonel, 
is this, that if you had accepted this bid of Keco you then would 
have had to solicit the other bidders to give them an opportunity to 
come within Keco’s bid ? 

Colonel Jerrries. That is correct, sir. 

Mr. Héserr. That is a very important point. But at no time did 
you solicit Keco to come within the other’s bid and you let him lie. 
That is the point at issue. At no time did you allow Keco to 
come in. 

General TrurMaN. Sir, may I ask permission to comment on that? 

Mr. Héserr. Certainly, General. 

General Trrurman. Because I don’t want the record to stand that 
way. 

Mr. Héserr. Well, the facts stand that way. 

_ General TuurMan. No, sir, I think not. 

Mr. Héserr. ‘The record will substantiate it. 

General Tuurman. I think not. We gave them the same .oppor- 
tunity we gave everybody else. We gave them at least two specific 
opportunities, once in November or the latter part of October and 
again in December. We gave everyone including Keco an oppor- 
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bunts to bid. We gave them no more or no less than we gave every- 
one else. 

Mr. Héserr. General, what happened was this, and according to 
the Colonel’s statement—and the record again will show it, and the 
statements will speak for themselves. If Keco’s bid had come in, 
which was low, he then would have notified the other bidders to 
“Come in and get me a better price, I have a lower bid.” 

General TuHurman. That would have come in after the cutoff date, 
and the regulation that was read into the record this morning spe- 
cifically covers that kind of situation. 

Mr. Héserr. Oh, the regulations mean nothing to me the way you 
all interpret them. The regulations serve your purpose at the mo- 
ment, General. You know that. That “persuasive” and “passive” 
and all those peculiar words you have in there. 

General Tourman. I rake sir, we could get across the fact that in 
a tremendous majority of the instances our regulations do work, and 
our people are responsible. 

Mr. Héserr. Your regulations impress me, if I may be pardoned 
for a moment, of an old story—I wish Mr. Rivers from the South 
was here, where—I am in the deep South. Where they have—— 

General TaurMan. Is Atlanta deep enough ? 

Mr. Hépert. No, New Orleans is a little further. Where they have 
a regulation for one race to interpret the Constitution before allowing 
them to register and one gentleman of color attempted to interpret 
the Constitution and the registrar said, “Do you oan what that 


means, boy?” and he says, “Yes, suh, that means I can’t vote.” 
Mr. Héserr. And with your regulations, the same way a con- 


tractor would have to interpret that, that that means “I can’t do 
business with you.” Thatis what it amounts to. 

Secretary Gotpen. Mr. Hébert, can I add one thing in the specific 
question you asked, Mr. Fisher, and which Colonel Jeffries answered 
is laid out for us in a Department of Defense regulation applicable 
to the three departments, the question of late proposals. 

The exact situation that he described is set forth in the Armed Serv- 
ices Procurement regulation, paragraph 3-107. 

And I might add that that.regulation was written after a great 
deal of study among the three departments and the Department of 
Defense. 

And it arose out of the problems like this. 

You start off on a negotiation. Assume you have the right to nego- 
tiate. You get proposal in. Many times some of the bidders come 
in and voluntarily submit others. In other cases, you might go to 
some and say “sharpen your pencils.” 

You get into a constant state of flux on people submitting bids. 
It could go on forever if you permitted it to. 

Mr. Hésert. I don’t want to cut you off, Mr. Golden, but. T will 
say the rules of the Department in regard to late bids is really a lulu. 

Secretary Gotpen. Well, it is set out here and it is easily examined 
and if the committee has some thoughts te present to us, please give 
it to us. 

Mr. Hésert. We have been trying to give you those thoughts for 2 
years. 
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Secretary Gotpen. This is a new regulation and I would appre- 
ciate it, if you gave us the benefit of your thoughts. ' 

Mr. Hésert. We wrote a report on it, and they came up with a new 
regulation which was worse than the first. 

cretary Gotpen. I don’t think this is the one. 

Mr. Hésert. We don’t want to belabor that question. 

Secretary GoLpen. May I continue for a moment? 

Mr. Hésert. Yes, surely. 

Secretary GotpEN. You get these voluntary bids, because you get 
bids if you ask for people to sharpen their pencil—— 

Mr. Courtney. Mr. Golden, let me interrupt. 

Secretary Gotpen. May I finish, Mr. Courtney? 

I am trying to explain Mr, Fisher’s question. 

You can go on interminably. At some point the contracting officers 
generally say— 


Well, we have to wind this up and we have this grouping of bids. We will 
give the people in the low range who are acceptable and adequate bidders one 
more crack at this, 


and we usually tell them: 
Now come again, and this is the date that you have to do it by. 


At that time, you have a very serious question as to whether you are 
going to honor that cutoff date after having explicitly set it or whether 
after that date you are going to come in and some fellow is going 
to say, “I want to try again.” 

Now, this regulation—and the words here are very important as 
to that. 

It says: 

It is important and desirable that the Government not be precluded in specific 
situations from gaining the benefit of the advantageous late proposals, but it 


must be recognized that careful consideration of such situation is required to 
prevent abuses. 


Now— 
to assure such consideration a procedure is established. 


What we had in mind is that if for some reason some fellow came 
in after the cutoff date and offered a price that was 50 percent lower, 
obviously we would have to pause and say, “What is more important, 
this cutoff date we have established or the taxpayers’ dollar? ” 

Mp would have to weight that against our system of honoring a cut- 
off date. 

And in certain cases, we have—and this is Department of Defense 
wide. We have reserved the right to do that. But we want to avoid 
the abuse. And we have taken it out of the contracting officer’s hands 
in effect, and said, “When you get that and you think it is worthy of 
consideration, you have certain channels that must take a look at it.” 

This is a hard problem, but it is hard for us. 

Mr. Fisner. All right.. 

- Mr. Gavin. Would the gentleman yield? 

Mr. Fisuer. I yield. 

Mr. Gavin. Did Keco ever abuse that privilege? 

Secretary Gotpen. In which case, sir? In this case? 

Mr. Gavin. At any time. At any time? 
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Secretary GOLDEN. 
Mr. Gavin. No. 
Secretary Gotpen. They didn’t use the privilege of coming in by a 

certain date. 

Mr. Courtney. What do you mean by a volunteer bidder, then. 

Secretary GotpEN. Oh, people can come in after they file a proposal. 

Mr. Courtney. The record here shows that Keco was never solicited. 

Secretary Gotpen. I am not talking about this case. I was ex- 
plaining 

Mr. Héeerr. We are talking about this bid. 

Secretary Gotpen. I am talking about it. 

Mr. Gavin. We are interested in this case. Stay with this case. 

Secretary GoLpen. ‘Yes. 

I will repeat again, that it is the opinion of Shelby and it is the 
opinion of the people who reviewed Shelby’s actions that in effect, 
Keco did not use the privilege of coming in again before December 10. 

Mr. Courtney. They would have volunteered. 

Secretary Gotpen. No, sir, they were asked to. 

Mr. Gavin. The question I asked you: Did Keco at any time abuse 
the privileges or opportunities in any contracts that they may have 
had with your Department that would determine the attitude that 
the lieutenant colonel has taken when he received a wire in which 
he intimates it wouldn’t make any difference to him ? 

Secretary Gotpen. What he is saying is this, as I interpret it, and 
as I interpreted it when I concurred in the decision to go ahead with 
General Thurman as he reported it to me, that having given him the 
privilege to file by December 10 and Keco not having exercised that 
privilege we were within this regulation here. The other four bid- 
ders, mind you, exercised that privilege. They came in. 

Mr. Courtney. On invitation. 

Mr. Hess. Why ? 

Mr. Courrney. On invitation. 

Secretary GotpEeN. In answer to that telegram that was sent to all 
five people including Keco. 

Mr. Hess. All right. Right there, Mr. Golden, if you know, were 
not Recony, American Electric Motors, Airtemp, and Acme, told they 
were not low in these conferences in November ? 

Secretary GotpEN. On November 14—— 

Mr. Hess. 12, 13, and 14——— 

Secretary Gotpen. I don’t know whether it was the 14th or there- 
after, but I understand that some of them were told when they re- 
quested that they were not low. 

Mr. Hess. Were not. low ? 

Secretary Gotpen. Yes. 

Mr. Hess. All right. 

They were told they were not low. They, of course, said “Sure, 
we will sit down and negotiate.” But nothing was ever said to Keco 
whether they were low or not. 

Secretary GotpENn. I don’t know whether they were all told or not. 

I would like to finish this, because this is really the crux of this case, 
and we might as well lay it out. 

Our position is simply this, as I see it, from what happened here 
and as I reviewed it then. Our people felt that during the November 


In this case, sir, they didn’t abuse the privilege. 














STUDY OF ARMED SERVICES PROCUREMENT ACT 201 


14 period they had actually price negotiated with Keco. They 
had actually pointed out cost to him that appeared high. They asked 
him at the time, and I have not heard him say—he may have; that 
our testimony is that he did not want to at that time submit a revised 
proposal. 

Now, those conversations on the 14th, and 13th, and 15th of Novem- 
ber were held with the other bidders, too, and they were given the 
same opportunity 

Mr. Courtney. Mr. Chairman. Why can’t we hear what happened 
from the buyer and the negotiator? That will tell the story. 

Secretary Goxpen. I tried to talk generally, but I am trying to tell 
you what happened. 

Mr. Héperr. We are going to have the buyer to tell us what hap- 
pened, 

Secretary Gotpen. Well, can I finish this one thought. 

Mr. Hészerr. Finish that one sentence. 

Secretary Gotpen. When they were given that opportunity, all 
of them, to submit further bids, 2 of them, I believe, actually following 
the November 14 conferences elected to do so, 1 of them having elected 
twice as a matter of fact, during that period. By December 3, our 
people had said that this is reaching the situation where we are get- 
ting what I described to you, Mr. Fisher, namely, a repetitive and 
revised proposal continuously 

Mr. Gavin. Right on that point, who reaches that decision? Gen- 
eral Thurman ? 

Secretary Gotpen. No, sir; the people negotiating the contract, that 
is Mr. Hickey. 

Mr. Gavin. I mean who in the Department finally—— 

Secretary Gotpren. The contracting officer. 

Mr. Gavin. Comes to the conclusion that “We have had enough of 
it now.” 

Secretary Gotpen. The contracting officer. 

Mr. Gavin. Who is that? 

Secretary Gotpen. Mr. Hickey. 

Mr. Hésert. We want to hear from him. 

We are going to hear from him next. 

Mr. Gavin. Certainly before it gets to Mr. Hickey it is reviewed 
in the upper echelon ? 

Secretary Gotpen. No. That is his decision, sir. 

Mr. Héserr. Mr. Hickey is the final one. 

Secretary GotpEN. We would never get anything done if they had 
to send those things up to the echelons. 

Mr. Heéserr. Mr. Hardy, you have one question. 

Mr. Harpy. Mr. Chairman, there is one other aspect of this thing 
I would like to get cleared up. 

As I recall it, the original proposals were supposed to be in in Au- 
gust; is that right? 

Colonel Jerrries. September 20. 

Mr. Harpy. September 20. And then it was put off until October? 

Secretary Gotpen. Yes. 

It was early in September, and they were extended and September 
20 was a date when the first proposals were supposed to be in. 

Mr. Harpy. They were supposed to be in. 
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Secretary Gotpen. Yes, sir. 

Mr. Harpy. Then the award was finally made when ? 

Secretary Gotpen. In January, beginning of January. 

Mr. Courtney. January 10. 

Mr. Harpy. January 10. 

Secretary Gotpen. Yes. 

Mr. Harpy. All right. This was an emergency procurement. 

Secretary Gotpen. Yes, sir. 

Mr. Harpy. All right, your cutoff date was December 10. 

Secretary Goupen. Yes. 

Mr. Harpy. So you had a 30-day period between your cutoff date 
when nobody else could submit a thing. You had been over all of this 
business. You had a 30-day period in there before you ever awarded 
an emergency contract, and you have been working on it since back 
in October. 

General THurman. Mr. Hardy, you have said more than we have 
said in 2 days. 

That is right. That is the whole sum and substance of the thing. 

Mr. Hénert. Thank you, gentlemen, very much. 

General Trrorman. Thank you very much. 

Mr. Harpy. It seems to me it might have been procured more 
quickly under competitive bidding. 

Mr. Courtney. General Haugen has one correction for the record, 

General Haucen. In response to an earlier question, sir, as to when 
did we decide it was a satisfactory risk to proceed with the production 
of the MA-3 unit at American Electric Motors, I said that date was 
the 30th of March. It was not. 

Mr. Courtney. 30th of March, what year? 

General Haucen. 1956. 

That was the day when Mr. Groff was on the telephone and advised 
Colonel Jeffries that to date, to that date, “Neither firm had passed 
all tests with the machines as a are presently in the test phases, 
but it now appears that both firms have a good chance of passing most 
of the tests with their machines.” 

The correct date for the production release was on the 16th of 
May 1956, and this was made subsequent to a personal visit by the 
technical director or the aul pliant iteratory to ascertain whether 
we were taking an undue risk in this case. 

He signed that particular production release. 

Mr. Gavin. Who was he? 

General Havcen. Mr. W. T. Harding, the technical director of the 
equipment laboratory. He is not here, sir. 

Mr. Hénert. All right, you have clarified the record. 

Thank you, gentlemen. 

The committee will stand in recess until 10 o’clock tomorrow morn- 
ing. Mr. Hickey and Mr. Schneiderman will be here at that time. 

(Whereupon, at 3:45 p. m., the subeommittee adjourned, to recon- 
vene at 10 a. m. the following day, Friday, March 1, 1957.) 
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House or REPRESENTATIVES, 
ComMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D.C. 

The subcommittee convened at 10 a. m., the Honorable F. Edward 
Hébert, chairman of the subcommittee, presiding, with the following 
members present: Mr. Hess, Mr. Gavin, Mr. Rivers, Mr. Cunningham, 
Mr. Fisher, Mr. Bates, Mr. Hardy, and Mr. Miller. 

Mr. Hésert. The committee will be in order. 

Mr. Courtney. Mr. Chairman, General Thurman has an observa- 
tion he would like to make to the subcommittee which has been dis- 
cussed with you, and I think it is very appropriate at this time in 
the record. 

Mr. Hésertr. General Thurman. 

General THurman. Mr. Chairman, yesterday during discussions 
between Air Force personnel and your committee staff a suggestion 
was made in line with the statements made here yesterday about 
possible improvement of our procedures which has so much merit I 
think that t would like to explain to the committee what it is, and 
what we proposed to do about it. 

The suggestion which originated with your staff was that we in 
effect break situations such as the one we have been discussing into two 
parts and go out on a solicitation initially for technical proposals to 
a wide group such as was done in this case and invite them to submit 
a technical proposal, so that we wind up with a stop period involved, 
so it won’t go on forever—so we will wind up with a number of people 
all of whom have acceptable technical proposals. 

At that point, we initiate an advertised procurement, directing it to 
those people who have submitted and have been evaluated as an accept- 
able technical proposal. 

There wonld have been five in this case, for example. 

And then get in a sealed bid as we do in normal advertising pro- 
cedures and make a word on the basis of low price in that group of 
people who have submitted adequate technical proposals. 

Now, there may be some bugs in it. I have no doubt that there are. 
It covers, or it can cover a great many situations. But I think it has 
an awful lot of merit. 

We propose to try it, and if it works as well as it looks like it will 
work it should make a very large difference in the amount of money 
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and the number of instances where we can accomplish advertised 
procurement instead of procurement by negotiation. 

It really has great advantage of combining—I haven’t thought this 
through as well as I would like to, so if I appear too enthusiastic 
please forgive me. It has the advantage of combining the advantages 
of negotiation insofar as the technical aspects are concerned with the 
advantages of advertising so far as price is concerned. And frankly, 
I think it is a good idea. 

And we expect to try it out. 

Now, there are a lot of other things that are sort of side issues here, 
that I think the committee might be interested in, that have occurred to 
me. 

One of them is the small-business aspect of the qualified products 
list. Now, I doubt seriously that such a thing as this could ever replace 
the qualified products list. It might have the effect of reducing the 
number of items on it. 

It might not. 

But we have received, as I know the committee is aware, a lot of com- 
plaints by small business to the effect that where they don’t know 
whether there will ever be a procurement or not they can’t afford to 
qualify a product, because it costs a lot of money, sometimes, to make 
an item and submit it to testing. 

Well, this is in many respects similar to the qualified products list 
procedure, but it has two great advantages, again, offhand. One of 
them is that it costs a lot less money to prepare a technical proposal 
than it does to qualify an item. 

The other is that we would know there is a procurement coming up 
or at least very good evidence there is a procurement coming up 
when this is done, whereas, on the qualified products list sometimes 
you don’t know. 

Those are my observations, Mr. Chairman. I think the idea has a 
great deal of merit. 

We appreciate suggestions from the committee of this sort, and 
we intend to pursue. 

Mr. Hépverr. General, may I say on behalf of the committee that 
we do deeply appreciate the spirit of cooperation in which you have 
entered into the suggestion, and it certainly is a typical example of 
what both the Congress and the Departments can accomplish when 
they do cooperate. 

We are all striving for the same objective, to get the full dollar 
value for the taxpayer of the country, obviously. 

We have differences of opinion from time to time. It is only by 
such hearings and discussions as these that we-can thresh out these 
matters and try to resolve our differences, as in this particular case. 

I say that in this specific instance—I feel I speak for the commit- 
tee—that we are moving now in the right direction. 

The committee has felt for a long time—not only this subcommittee, 
but the full committee, as evidenced by its passage last year of an 
act which tightened negotiated bidding—we have always felt that the 
contractor should know the ground rules before he subjects himself to 
participation in the game. 

Under this procedure I think much will be accomplished if carried 
out. And I do not question you, but I am always kind of cautious when 
approach our pious hopes to their conclusions. 
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Now, as I understanding it, and to bring it down to. what we were 
discussing and what you have stated here today, from here on out you 
will so amend your regulations that your procurement will be divided 
into two areas. 

One, you shall dispose of all technical problems in a general dis- 
cussion of qualified bidders. 

General Thurman. (Nods.) 

Mr. Héserr. In other words, X-number of individual contractors 
would be invited to sit around the table and discuss the technical prob- 
lems involved, and then after those problems are solved you will then 
have a definite and specific offer to make fora bid. That would bring 
you to phase 2. 

After these technical problems are resolved, then you would ad- 
vertise for a sealed low bid, and that is it. The low man gets it be- 
cause he knows what he is bidding on. And there will be none of 
this jockeying around and pokerplaying and trying to beat a man 
down on the price or the man trying to up the Government on price. 

I understand that program now. Is that correct the way I have 
stated it? 

General TuurmMan. With two qualifications, sir; yes. 

Mr. Héserr. What are the two qualifications? 

General THurman. I feel I must make these two qualifications. 

I think we have to study this thing, and I don’t want to say now 
that that is what we are going to do and that it will cover all of the 
types of things we have been talking about. 

I think we need to study it, Mr. Chairman. So I hesitate to say 
that is exactly what we will do. 

But I state to you without any equivecation that we certainly are 
going to study it, and we at least are going to try. 

The second thing is this. I don’t want to mislead anyone. It 
usually is a lot better not to get a group of bidders together at the same 
time to talk about their technical proposals. 

Mr. Hésert. All right. 

General THurMAN. We usually talk with them individually. | But 
with those two reservation, if I might call them that, yes, sir, that is 
what we will do. 

Mr. Heserr. The second reservation I can understand. The im- 
portant thing is that when the contract is offered for bidding that 
it is offered for a positive, definite bid. 

General Tuurman. Under advertised procedures, 

Mr, Hésert. Under advertised bidding procedure. 

And the low man gets it. 

General THurMAN. Yes, sir. ' 

Mr. Héserr. Now, on your first observation or your first. reserva- 
tion, that is what I have reservation, about the reservation 

General THurmMan. Now, Mr. Hébert, I think that. 1 would be sub- 
ject to criticism by you or anybody elseif I stood up here, and told you 
we were going to do something without studying it. 

Mr. Hésert. No, I don’t want you to do that. But I just. don’t 
want the reservation to be so elastic that. we will come. back, in a year 
and find out this is another urgency that hasn’t been accomplished, 

General THurman. Sir. I will undertake to. advise you within 30 
days that we have done that. 
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Mr. Hésert. That is fair enough. 
Now, one other thi 
ee TuurmMan. But I am not going to move without studying 
this. 

Mr. Hésert. We don’t want you to do it. But in 30 days if you 
don’t come back, we will have you back. 

General Tourman. All right, sir. 

Mr. Hézert. Then you say you are going to put this plan in. There 
is one thing I ask you to do, and I am not asking the impossible. That 
is, don’t put “whenever practicable,” or “if reasonable,” and all those 
jingle words by which somebody can evade entering into the real 
spirit of what we are talking about. 

General THurman. Sir, if we may have the advantage of the as- 
sistance of the chairman and Mr. Courtney, I would like to discuss 
exactly the regulation. 

Mr. Gavin. And the committee. 

General Tuurman. Yes, sir. 

Mr. Gavin. We are part of the team, too. 

General Tourman. I am sorry, sir. 

What I meant was I would like to come and talk with you about 
the regulation when we have drafted, before we put it out. 

Mr. Hésert. The committee will be very pleased to receive you and 
will be very happy to cooperate. Thank you very much. 

Mr. Rivers. Me. Chairman ? 

Mr. Heésert. Mr. Rivers. 

Mr. Rrvers. Under the broad objectives under which we act, we 
have the power by a special action of the House to investigate all 
military matters—everything in the military. 

General THurMan. Yes, sir. 

Mr. Rivers. Now the subject matter we are on now is whether or 
not the negotiation concept has been abused. That is what we are 
on now. 

General Tuurman. I think so; yes, sir. 

Mr. Rivers. So when you indicate a willingness to confess that there 
are some bugs in your present system, it helps you with certainly one 
member of the committee. And when you are willing to place your 
cards on the table—because we are all as I said the other day, or sup- 
posed to be in the same business. 

Now, here is what I am coming to, the thing which you have de- 
scribed to Mr. Hébert, and which he has related to you as his under- 
standing for the committee. If you give a man the opportunity to 
make a bid, when he is on the approved list, and he makes the low bid, 
you will not beat him down by arte negotiation. 

‘General Tourman. It would work that way. 

Mr. Rivers. Yes. Because you still have the renegotiation board 
in' existence to renegotiate him down if you want to—that is, if his 
price is too far out of line. So we do have a safety—we do have a 
safety valve there, Mr. Hébert. 

T recommend that you give that serious consideration. 

You have the renegotiation board to help you, if there should be by 
some hit or miss, collusion. I don’t think there will be, because that 
is a cold-blooded game. Bidding for this work, as you see from Mr. 
Adair, and the representative of American and Recony. I am not 
sure Recony can produce. 





STUDY OF ARMED SERVICES PROCUREMENT ACT 207 


I don’t know. But get them qualified, and then award the contract. 

Because then we are going to back you up on the renegotiation. 
Then you can avoid so much suspicion. I want to congratulate you on 
your willingness to assist us in working out this thing, General. It 
is no more than what I have heard of you. 

General THurman. Thank you, sir. 

Mr. Héserr. Mr. Gavin? 

Mr. Gavin. As I understand it, specification will be presented to 
the bidders. Then the low bidder—— 

Mr. Héserr. No. 

There is no bidding at all when the specifications are being dis- 
cuseed, the technicalities. They come to agreement on exactly what 
they want in the product. 

Mr. Gavin. That is right. 

Then after the bidder submits his bid——— 

Mr. Hépert. He doesn’t yet submit it. The qualifications are de- 
termined first. In other words, if they are going to have a pitcher, 
they determine how that pitcher is made or what they want in the 
pitcher. 

Mr, Gavin. That is right. 

Mr. Heserr. That is all set, period. Then after this is accom- 
plished fact, then they submit bids. 

Mr. Gavin. That is right. 

Mr. Hészerr. Then the low man gets it. 

Mr. Gavin. Right. 

Mr, Héserr. There is no argument about it. 

Mr. Gavin. Then in event there is any additional that should go on 
that piece of equipment that the man bid on or there is any changes 
that would increase his costs, then they renegotiate so a satisfactory 
settlement could be made. 

Mr. Heéserr. That is with the contractor. 

Mr. Gavin. They have an out. 

Mr. Hiperr. Yes. 

Mr. Gavin. But the low bidder is going to get the firm bid. 

Mr. Heserr. He gets it. That is the thing. 

Mr. Gavin. Now, another suggestion. After a period of, say, 30 
days, let the general submit to the committee his proposals as he 
intends to follow through on bidding in the future. Then we can 
digest that and if it meets with our approval we can so advise him. 

Mr. Hé&pert. That is what the gentleman ‘is going to do. 

Mr. Mirier. Mr. Chairman. 

Mr. Hépert. Mr. Miller. 

Mr. Mutter. There are some other facets that come into this thing. 
I have a case—I am not going to go into the details and outline it 
here. But it is a case in which I think the Air Force is way off base, 
and it will cost the taxpayers some money, that I think at the same 
time could be threshed out. When the general proposes this thing, 
‘maybe we will have the opportunity to discuss personal cases that we 
have so that they can be taken care of. 

Mr. Héserr. Mr. Miller, I will state the fact that the general has 
indicated his willingness to cooperate in this area does not close these 
hearings at all. We are going to continue to find out exactly what 
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has been done in the past. That is our mission, that is our instructions 
in this committee. 

This is a step in the right direction. 

The cases that are before the committee will continue to be pre- 
sented before the committee, in order that if anything does happen 
in this 30-day period or at a later date, that we still have our facts, to 
find out. whether the negotiated system has been abused. 

And further, these hearings are a basis for legislation which will 
be proposed and taken up by the full committee. 

Mr. Miutzer. That is right, sir. 

But the point I have in mind is not a negotiated contract, but an- 
other contract where on ‘a pure technicality—let me cite it to you 
very quickly. It is a matter that concerned aviation ee A com- 
pany builds a jack and it is a 5-ton jack, a 10-ton jack, and a 15-ton 
and a 20-ton jack for the Navy. 

It had supplied prototypes of these jacks. 

And it bmlt a 5-ton, a 15-, and 20-ton jack for the Air Force, but 
had never supplied a prototype 10-ton jack. 

When the bids were open—they had bid on the 10-ton jack, the 
same thing they supplied to the Navy, substantially the same thing— 
the Navy has a few more gadgets on it. But they are approved for 
a 5-ton jack and a 15-ton jack. But their bid is thrown out because 
they had never supplied a prototype of a 10-ton jack. Now, surely— 
the Air Force was in the right because in the principal print it said 
“you shall supply a prototype.” 

This company has been in operation and has been supplying these 
jacks. But you talk about the man—Mr. Adair speaks about the 
money that he put into the thing. This company showed me its bills. 
It had spent over $5,000 in trying to accumulate sources of material 
to build these things with. 

And I say the Air Force is perfectly within its right. But it is 
pretty hard for me to understand why a company that has built jacks 
and just hasn’t supplied a 10-ton prototype is going to be thrown out 
when it has been building those jacks for a sister service and builds 
them primarily in the commercial field. And the man who builds the 
jacks doesn’t care too much about doing the business with the Govern- 
ment, just, because of some of these things and you will lose a good 
source. And I will be very glad, General, to show you the correspond- 
ence and letters coming back to the Air Force from me telling me 
piously he didn’t comply with the regulations. 

Mr. Héserr. We will go into that feature, too, Mr. Miller. 

General Tuurman. Mr. Miller, if you will give me the name of that 
case, I will be glad to look into it. 

Mr. Mriter. I am very glad to show you the correspondence. It 
certainly should have been in your possession sometime because I have 
the letters. 

Mr. Hesert. Mr. Fisher? 

Mr. Fisuer. No. 

General THurman. Mr. Chairman. 

Mr. Héserr. Yes, General. 

General THurman. May I say one thing? I don’t want my en- 
thusiasm to run away with me here. 

Mr. Héserr. I have no evidence of overenthusiasm on your part, 
General. 
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General Tuurman. But I would like to point out a couple of things. 
One of them is I have an awful lot of bosses. 

Mr. Rivers. We recognize that. 

Mr. Héperr. So have we. 

General TuHurman. So if I don’t make it in exactly 30 days, don’t 
be too stern with me, please, sir. 

Mr. Heépert. We are always considerate, because we know what 
you go through. 

General THurman. All right, sir. 

Mr. Courtney. Mr. Chairman, we have one further matter which 
I have discussed with the general in the interval. I think the record 
may be slightly confused by a question which I asked and an answer 
which was received concerning this proposal and the present practice 
of the Air Force to include a provision for a table 252 or a set-of 
specifications to be written by the contractor around the product or 
concerning the product which he is producing. 

Now, General, I wish you would for the record, so we will have a 
clear understanding of it, indicate just what table 252 as requested 
and required now under your new practice concerns. 

General THurman. Yes, sir; I will be glad to, and if I need some 
technical assistance I will ask for General Haugen. But roughly it 
is this: As a part of our overall effort to get more advertising mto 
our business that we have been going on in the last year we have 
done several things, and this is one of them. In the area of ground 
support equipment particularly where we have what is in many 
respects an assembly type of item, we found that we did not have any 
instructions to contractors on how to prepare specifications so tliat 
they would be usable for advertising purposes. 

In many cases I am afraid specifications have been written in such 
a way that they are written around this particular product. 

Mr. Courtney. That is what my question implied, General. 

General THurMaAN. Yes, sir. And because sometimes manufac- 
turing techniques change from company to company, they aren’t 
really useful for advertising purposes. So we have worked up a set 
of instructions to the successful contractor as to how he will prepare 
the design drawings and the specifications, so that when we get them 
they will be suitable for advertising purposes. 

Mr. Courtney. Then what I understand from that, General, is 
this, that you are in effect specifying in this particular requirement 
of the contract what shall be included in and how the specifications 
which the contractor is to furnish will be written ¢ 

General Tirurman. Yes, sir. It is sort of a specification on how to 
produce specifications. Specification of a specification? General 
Haugen, is that a fair statement ? 

General Haucen. Yes, sir; that is exactly fair. Here is that speci- 
fication, the title of which is “Instructions for preparing a contractor- 
prepared specification for assembly type ground support items.” It 
bears a mill specification number. This is the one that is called out in 
the contract, which normally would call out for delivery of a specifi- 
cation 30 days after the first production item is produced and then 
this specification would be kept up to date throughout the life of the 
contract, as changes might be introduced, and a final specification 
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would be submitted, I think it is 30 days after the last production 
item is delivered. 

This final specification then would be the one that would contain 
all the changes that may have been introduced during the life of that 
contract. 

Mr. Courtney. You are satisfied, then, that the result of this pro- 
cedure and the formula which you have imposed in this portion of 
the contract will result in a specification which will permit other than 
the producing contractor to compete? 

General Havucen. We sincerely hope so, sir. 

Mr. Courtney. At least it is so designed ? 

General Havecen. It is so designed. Of course, we have not tried 
it. We have it in a few contracts now and we hope that it will be 
successful. ; 

Mr. Courtney. I understood, General, from your testimony yester- 
day, just to recap it at this point in our record, that you started this 
procedure in October? 

General Havcen. That is right, sir, The date—I am sorry, not 
October, August. The date of this specification is August 22 of last 

ear. 
f Mr. Courtney. August 22 of last year, and it is now in effect? 

General Havcen. It is now in effect. 

Mr. Courtney. And in the present contract for this partciular 
MA-3 and in many other contracts it has been inserted ? 

General Havcen. That is right, sir. 

General TuHurman. Mr. Courtney, let me justify the chairman’s 
observation on reservations here. I would like to point out that this 
is no panacea. That is, we think, a step in the right direction and 
we think a substantial one. 

Mr. Rivers. Now may I make an observation, Mr. Chairman ? 

Mr. Hésert. Yes. 

Mr. Rivers. General, so we will not misunderstand your position, 


which we recognize is very cooperative—I want the record to indicate 
that. 


General THurman. Yes. 

Mr. Rivers. So in your exuberance as to your authority and the 
results of your efforts, I would just like for you to relate to me, or the 
committee, what your chain of command will be. Now you can take 
care of the miiltary on this proposal. You represent the military. 
What civilian offices will it have to pass before you come back here 
with an approval for this almost agreed procedure ? 

General TuHurman. The civilian office that it will have to pass, 
surely, will be the Office of the Secretary of the Air Force. 

Mr. Rivers. Was that represented by Mr. Golden’s office ? 

General Tourman. Yes, sir. 

Mr. Rivers. He represents the Secretary of the Air Force? 

General THurman. Yes, sir. 

Mr. Rivers. It will have to pass through that civilian office before 
you can come back here with it? 

General TourmMan. Yes, sir. 

Mr. Rivers. We just want to understand so we can help you. 

General THurman. It may also have to go to the Office of the Sec- 
retary of Defense. I frankly don’t know. I don’t believe it will. 
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Mr. Rivers. Now we recognize that you have superiors and we don’t 
want you to feel that we are misunderstanding you. 

General THurman. I suspect, sir, that we will also have to check 
this informally at any rate with the General Accounting Office. 

Mr. Rivers. We just want to understand that, because we recognize 
you have limitations. 

General THurman. I sure do. 

Mr. Hésert. You are speaking solely for the Air Force ? 

Mr. Rivers. Yes, sir. 

Mr. Borumer. May I say something, Mr. Hébert? 

Mr. Hépert. Yes. 

Mr. Borumer. Mr. Golden couldn’t be here this morning, right 
now, as we mentioned. But for our office I assure you that we will 
take a very close look at this thing. We certainly—— 

Mr. Courtney. Not too tight a look, Mr. Bothmer. 

Mr. Borumer. We certainly want to be just as cooperative as Gen- 
eral Thurman has indicated this morning. On the surface it sounds 
good. 

Mr. Rivers. I want to say this to you, Mr. Bothmer: Cooperation 
solves a lot of misunderstandings. 

Mr. Borner. I think that is certainly true, Mr. Rivers. 

Mr. Rivers. You will find out that we will be just as cooperative 
as you will. We are in the same business. 

Mr. Borumer. That is certainly true. 

Mr. Rivers. I am glad to hear you say that, because all we want 
to do is get whatever bugs we can out of this in the interest of good 
business. That is all. 

Mr. Hésert. All right. We will now proceed. I think the record 
should also show at this point that the general referred to the staff, 
and the staff in this instance was Mr. John Courtney, our counsel, 
who came up with the suggestions originally. 

All right, Mr. Courtney, proceed. 

Mr. Courtney. That is all with the Air Force, excepting these two 
gentlemen here who are the contracting officers. We have Mr. John 
Hickey ? 

Mr, Hickey. Yes, sir. 

Mr. Courtney. On the subecommittee’s right. Mr. Hickey, your 
name, address, and your duties—— 

Mr. Héserr. One last interruption, Mr. Courtney. The Chair 
wishes to again state that in the examination of these witnesses, he 
will not recognize any member of the committee for any questions 
until after Mr. Courtney has concluded his examination. Proc. 

Mr. Courtney. Just give us your name. 

Mr. Hickry. My name is John Hickey. I am a contracting officer, 
at Shelby Air Force Depot. 

Mr. Courtney. And you were the contracting officer in the ease 


that is now under study by the subcommittee ? 


Mr. Hickey. Yes, sir; I was. 

Mr. Courtney. Now, how long have you been a contracting officer ? 
Mr. Hickey. Since March of 1956. 

Mr. Courtney. And before that what had you done? 

Mr. Hickey. I was a contract specialist, sir. 

Mr. Courtney. What? 
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Mr. Hickey. Contract specialist was my title. 

Mr. Courtney. What is that? 

Mr. Hickey. A buyer. 

Mr. Courtney. A buyer? 

Mr. Hickey. Right. 

Mr. Courtney. And how long were you a buyer? 

Mr. Hickey. From June of 1950 to March of 1956. 

Mr. Courtney. June 1950 to March of 1956—— 

Mr. Fogo. 1950. 

Mr. Courtney. 1950. 

Mr. Hickey. Right. 

Mr. Courtney. Then in 1956 you became a contracting officer ? 

Mr. Hickey. Right, sir. 

Mr. Courtney. And you were acting in that capacity in connection 
with the subject the committee is discussing ? 

Mr. Hickey. Yes, sir. 

Mr. Hésert. Will both you gentlemen raise your voice? 

Mr. Courtney. Now, prior to 1950, what had you done, Mr. Hickey ? 

Mr. Hickey. I had had a full high-school education and I had had 
18 months in the Army. 

Mr. Courrney. In what capacity ? 

Mr. Hickey. I was in the 25th Infantry Division in Osaka, Japan. 
I was chief clerk of the G-4 section at the time, which handles the 
requisitions of the good supplies for the division. 

Mr. Courtney. Then you went directly from high school into the 
service ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. And served in Japan ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. And then you came back. And was that about the 
time that you became an employee of the Air Force? 

Mr. Hickey. No, sir. 

Mr. Courtney. What did you do then after? 

Mr. Hickey. I went to Ashland College, in Ashland, Ohio, for 1 
year, in which I majored in business administration. 

On completion of 1 year of college, I sought employment with 
different companies as a salesman, and I was hired by the B. F. Good- 
rich Co. as a commercial salesman. I worked out of the Tiffin, Ohio, 
store. 

Mr. Courtney. Tiffin, Ohio, store? 

Mr. Hicxry. Yes, as a commercial salesman. 

Mr. Courtney. Then did you take a civil service—strike that. Was 
that your only employment beside the Air Force? 

Mr. Hickey. No, sir. 

Mr. Courrney. Tell us what other employment. 

Mr. Hicxry. The job as commercial salesman consisted of door-to- 
door selling, which I didn’t relish. Thus I sought employment other- 
wise. I went with the F. E. Meyers & Bros. Co., manufacturer of 
pumps in Ashland, Ohio, where I worked in the machine shop there 
for some time. And then from there is where I went to the Shelhy 
Air Force Depot. 

Mr. Courtney. Now let me ask you this. When you went to work 
with the Government, did you go as the result of a civil-service 
examination ? 
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Mr. Hickey. No, sir. 

Mr. Courtney. Have you taken a civil-service examination ? 

Mr. Hickry. Yes, sir. 

Mr. Courtney. When did you take that? Just promptly. 

Mr. Hickey. I believe it was in 1949, sir. I went to work, actually, 
for the Government on March 7 of 1949? 

Mr. Courtney. Was that at Shelby Air Force Base? 

Mr. Hickey. Yes, sir. 

Mr. Courrney. And not m 1950? 

Mr. Hickey. Well, 1950 is when I came into procurement, sir. 

Mr. Courtney. Oh,I see. You went in asa result of a civil-service 
examination in 1949. Now, what was your classification as a civil 
servant. 

Mr. Hickey. I started in as a warehouseman, which consisted of 
packing boxes, the loading of cars off trucks. 

Mr. Courtney. What was your rating? 

Mr. Hickey. Rated 4. 

Mr. Courtney. When was your next examination and change? 

Mr. Hickey. They had these positions overseas which offered a 25- 
percent differential and I went to Guam on a year’s contract as a 
property and supply clerk. During the time I was in Guam my classi- 
fication was changed to a purchasing agent. I returned 

Mr. Courtney. Was that as a result of an examination ? 

Mr. Hickey. No, sir. 

Mr. Courtney. That was-——— 

Mr. Hickny. Based upon my previous experience, and they needed 
purchasing agents. 

Mr. Courtney. So you were made a purchasing agent in Guam. 
Now at that time were you in the employ of the Air Force or the 
Army ? 

Mr. Hickey. The Air Force, sir. 

Mr. Courrney. The Air Force. All right. 

Mr. Hickey. They had a reduction in force during the time in 
which I was in Guam, and I came back after I had been approximately 
7 months. I was out of work for approximately 30 days, until such 
time as | could hire back into Shelby Air Force Depot. 

Mr. Courtney. That was under the civil service system ¢ 

Mr. Hickey. Right. 

Mr. Courtney. Yes. 

Mr. Hickey. And I hired back in as a junior warehouseman again. 
And then shortly thereafter I had an opportunity to transfer to our 
supply directorate, where I went into the ordnance supply of our sup- 
ply directorate. 

Mr. Courtney. And what was your classification at that time? 

Mr. Hickey. GS-3. 

Mr. Courtney. Were you given any civil service examination on 
that change ? 

Mr. Hickey. Sir, I was given a civil service examination before 





‘I went to Guam as a GS-4. 


Mr. Courtney. I see. All right; continue on. 

Mr. Hickey. I worked there for several months. Then I had an 
opportunity to transfer into procurement as a GS-4, which was in 
June of 1950. 
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Mr. Courtney. That brings us down to the time you became what 
is known as a buyer? 

Mr. Hickey. Right, sir. 

Mr. Courrney. Or a contract specialist? 

Mr. Hickey. Right, sir. 

Mr. Courtney. Now, did you take this civil service examination 
in connection with that? 

Mr. Hickey. I can’t recall, sir. I have taken several examinations 
for the past several years I have been with the Government. 

Mr. Courtney. But in any event, or whatever happened, it resulted 
mm a civil service classification ? 

Mr. Hickey. Right, sir. 

Mr. Courtney. And what wasthat? Yousay aGS-4? 

Mr: Hickey. A GS+4; yes, sir. 

Mr. Courrnry. All right. Now, have you progressed through the 
steps? What is your present classification ? 

Mr. Hickey. GS-11. 

Mr. Courtney. GS-11? 

Mr. Hickey. Right, sir. 

Mr. Courtney. And that is in the course of 6 years, isn’t it? 

Mr. Hickry. Yes, sir. 

Mr. Courtney. Now, what were the salaries—what was your salary 
in 1950 as a GS-4, I think you said ? 

Mr. Hickey. Yes, sir. 

Mr. Hésert. How much was it? Gross salary. 

Mr. Hickey. I think it was approximately $2,970 a year. 

Mr. Courtney. And what is your present salary ? 

Mr. Hickey. $6,380 a year. 

Mr. Courrney. That is a GS-11? 

Mr. Hickey. Right, sir. 

Mr. Courtney. Now, that is the gross salary, isn’t it? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. You are a married man? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. And you have a family? 

Mr. Hickey. No family, sir. 

Mr. Courtney. No family. Is your wife employed? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Not in your office? 

Mr. Hicxey. No. She is in the supply division. 

Mr. Courtney. In the supply division ? 

Let me ask you this: Since you have become a contracting officer, 
approximately a year—pretty close to a year, isn’t it? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. How many contracts have you let or signed for, in 
dollar volume ? 

Mr. Hickey. During the year’s period, sir, I will sign contracts for 
approximately $50 million worth of material. 

Mr. Hésert. How much? 

Mr. Courtney. About $50 million worth of material. 

Mr. Hickey. That is right, sir. 

Mr. Courtnry. Now, during the time that you were a buyer or a 
contract. specialist, from 1950 to 1956, would you give the commit- 
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tee some idea of the amount of material you would buy in any stated 
period, a year, for example, using your best judgment ? 

Mr. Hickey. I believe I can tell you the type of items I would 
buy, sir. Mostly. From the period of June of 1952 to some time— 
pardon me, June of 1950 when I first. came into the procurement di- 
rectorate to September of 1952, I was in the local purchase division, 
which buys supplies for base consumption, such as boxes, wire band- 
ing, and staples and all different types of equipment that you would 
buy in the loeal purchase division, some of which were more complex. 
I have used simple items. In September of 1952 some classes. of 
material were decentralized from Wright Field to Shelby Air Force 
Depot, at. which time I was transferred to what. is now called the con- 
tract division. Since I have been in the contract division, we are 
responsible in this erg branch that I am in for the ground sup- 
port equipment, which is class 19A, and includes such things as hy- 
draulic jacks, maintenance platforms, aircraft maintenance stocks, 
tow bars, ladders, air conditions, heaters, and numerous other items, 
sir, some of which are very technical and some of which aren’t too 
technical. 

Mr. Courtney. Well, give us some idea, if you.can, if you have any 
way of doing it, of the dollar volume of the purchases you have made 
as a buyer. 

Mr. Hickey. That is pretty hard to do, Mr. Courtney. 

Mr. Courrney. Well, your best estimate. You are not being held 
to an exact accounting. Just your best estimate, so the committee 
may have some idea of the scope of your duties. 

Mr. Hickey. Right. I was the buyer on the original contract with 
American Electronics for the MA-3 air conditioner. 

Mr. Courtney. And that was back in—— 

Mr. Hickey. 1955, 

Mr. Courtney. 1955. 

Mr. Hickey. Right. That amounted to approximately $3 million. 
I was the buyer on most of the aircraft hydraulic jacks that were pro- 
cured during that period, which possibly amount to 5 to 6 million 
dollars, and numerous other items. I would say offhand, over a year’s 
period, I would be responsible for buying fifteen to maybe twenty 
million dollars’ worth of material. 

Mr. Courtney. And that would be from 1952 on? 

Mr. Hickey. No, sir. In 1952, I don’t believe that we were buying 
as much material as we are buying at the present time. It possibly 
works up to where in 1955 it may have been somewhere, as I say, 
between ten and twenty million dollars’ worth of material. 

Mr. Courtney. About 1955? 

Mr. Hickey. Yes; when it started going. I think our big program 
is heavier now than it has been. 

Mr. Courtney. Now, the duties of a buyer—do they include nego- 
tiation with bidders ? 

_Mr. Hickey. Yes, sir. 

Mr. Courtney. Or producers and sellers ? 

Mr. Hickey. Yes, sir; they do. 

Mr. Courtney. You carried on negotiations from 1950? 

Mr. Hickey. Juneof 1950. 

Mr. Courtney. June of 1950? 
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Mr. Hicxry. That is right. 

Mr. Courtney. On to your present assignment ¢ 

Mr. Hickey. Right, sir. 

Mr. Courrney. I think, Mr. Chairman, we might ask Lieutenant 
Schneiderman because we are going to get into a situation here where 
both participated in the same subject matter. 

Mr. Hésert. All right. 

Mr. Courtney. He is right here. 

General THurman. Sir, may I state that Lieutenant Schneiderman 
is now off of active list and is practicing law in Akron, Ohio. 

Mr. Courtney. Yes; I was going to ask him that. Mr. Schneider- 
man, your full name for the reed and your present residence? 

Mr. ScunewermaNn. My name is Stanley Bb. Schneiderman. My 
home is Akron, Ohio. The address—you want the address, too, sir? 

Mr. Courtney. Yes, sir; and what is your age. 

Mr. ScunemerMANn. The address is 781 Glendora Avenue. My 
present age is 26. 

Mr. Courtney. Now, when did you—of what school are you a 
graduate? 

Mr. ScunetperMan. I graduated from Penn State University in 
1951, and I graduated from Ohio State Law School in the year of 
1954. 

Mr. Courrney. In 1954. Were you a member of the ROTC pro- 
gram? 

Mr. ScuNeipeRMAN. Yes, sir, I was. 

Mr. Courtney. Then did you go into service following your grad- 
uation ? 

Mr. ScHNEIDERMAN. Not immediately, sir. I practiced law for 6 
months in Akron, Ohio. I entered the service on January 31, 1955. 

Mr. Courtney. 1955. And where did you go in the course of your 
service ? 

Mr. ScunemerMan. I was stationed at Shelby, Ohio, initially. My 
entire tour of duty was at Shelby, Ohio. I attended a school in 
Cheyenne, Wyo., for 6 weeks—a contract course there, in the summer 

of last year. But my entire period of service was at Shelby, Ohio, 
so far as my station. 

Mr. Courtney. So far as your assignment was concerned, you be- 
long to this Wilkins Air Force Base. 

Mr: Scuxemerman. I guess that is correct, sir. 

Mr. Courtney. That is fine. 

Now, before or at any time during your school or at any time prior 
to the time you went on duty, have you had any business experience 
of any kind? 

Mr. ScunermermMawn. Yes, sir, I have. 

Mr. Courtney. Well, tell us what it was. 

Mr. Scrwnemprrman. As far as business experience, my father is in 
the dry-cleaning business. We have a laundry. And also he is in 
the construction business. He is a contractor. He has built apart- 
ments and homes and various establishments. I have worked with 
him in the dry-cleaning business, with our various suppliers and our 
business people m the construction business, in our negotiations so 
far as obtaining various awards or subcontracting. 

Mr. Courtney. Now then, in 1955 I think it was. 
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Mr. ScHNnemeRMAN. That is correct, sir. 

Mr. Courtney. When you went to Shelby, you were assigned to 
what duties? 

Mr. ScuNemerMAN. I was assigned to the director of procurement 
and production initially. My first duty was in the production divi- 
sion. We were on active duty primarily for training, and to acquire 
experience so that in case of an outbreak and if we were ever to be 
called to active duty we could perform the duties at a higher level, at 
a staff level. 

Mr. Courrney. Now, what would your duties be defined as at 
Shelby? Would you be called a buyer? 

Mr. ScHNEmweERMAN. I was a buyer for a period of time, and at cer- 
tain times I trained other buyers. 

Mr. Courrney. But you didn’t take your schooling until just before 
you went back to civil life, did you ¢ 

Mr. ScHNEeweRMAN. I had schooling the year before, too. I had 
schooling at Middletown, Air Materiel ARMA, in March of 1955. I 
was there for 2 weeks. 

Mr. Courrney. I didn’t understand that. Then when your 2-year 
term was up you returned to civilian life? 

Mr. ScHNEIDERMAN. Yes, sir; I completed my obligation. 

Mr. Courtney. That was some time—when was that? 

Mr. ScHNeEIDERMAN. On January 30, 1957, I was honorably dis- 
charged from the service. 

Mr. Courtney. And you are still a member of the Reserve? 

Mr. ScHNEIDERMAN. No; I am a member of the Air National Guard 
at the present time. 

Mr. Rivers. Nothing wrong with that. You are all right. 

Mr. Courtney. Now, Mr. Hickey, I neglected to ask you your age. 
It is in the record. 

Mr. Hickey. Yes, sir. I am 29 years old. 

Mr. Courtney. Twenty-nine years of age. All right, let’s come 
down to the procurement that we have been discussing here the last 
several days, the purchase of 201 units of MA8 air conditioners. 

Now, Mr. Hickey, was the purchase of these air-conditioning units 
assigned to you as a contracting officer and a negotiator? 

Mr. Hickey. The procurement was assigned to my branch, sir. 

Mr. Courtney. And how did it get to your attention? 

Mr. Hickey. Mr. Charles Wolfe was the original buyer on the 
procurement. 

Mr. Courrnry. Mr. Charles Wolfe? 

Mr. Hickey. W-o-l-f-e. 

Mr. Courtney. Was the original buyer? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Well, were you in charge of this procurement from 
the time it was initiated, which was some time in July, I believe, 1956? 

Mr. Hickey. It was earlier than that, sir. 

Mr. Courrney. Earlier than that? 

Mr. Hickey. The purchase request was actually initiated in April 
or—and I believe it was, sir, but we didn’t go out for bids until, as you 
say, in July? 

Mr. Courtney. The subject was under consideration for purchase 
from April of 1956? 
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Mr. Hickey. Right. 

Mr. Courtney. And was it assigned to you for attention? 

Mr. Hickey. It was assigned to Mr. Wolfe. However, he was under 
my supervision at the time, and thus the procurement was within my 
section. 

Mr. Courtngy. Now, what rating has Mr. Wolfe? 

Mr. Hickey. Mr. Wolfe is presently a GS-11. He is our small- 
business specialist at Shelby Air Force Depot. 

Mr. Courtney. He is the small-business specialist ? 

Mr. Hickey. Yes, sir, at the present time. 

Mr. Courtney. Well now, were you instructed to, or is it a part of 
your duties to negotiate a procurement of the kind we are talking about 
here ¢ 

Mr. Hickey. Yes, sir. I assist the buyer in most negotiations. 

Mr. Courtney. All right. In other words, then, am I to under- 
stand that you were an assistant, or you were assisting Lieutenant 
Schneiderman ¢ 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Now, Lieutenant Schneiderman, you were a buyer; 
is that right ? 

Mr. ScHNEDERMAN. That is correct, sir. 

Mr. Courtney. And this procurement was assigned to you for the 
purchase of 201 units; is that right? 

Mr. ScHNEDERMAN. That is accurate. 

Mr. Courtney. And you exercised supervision over it? 

Mr. ScHNEIDERMAN. That is my responsibility. 

Mr. Courrney. That was your responsibility. 

Now, did you have the assistance of Mr. Hickey ? 

Mr. ScHNEDERMAN. Mr. Hickey was—— 

Mr. Courtney. Mr. Hickey, then, was to be the man who would 
ultimately sign the contract ; is that right ? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. In behalf of the Government ? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courrney. Is that correct, Mr. Hickey ¢ 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Now, this procurement I think you said was ini- 
tiated sometime in April. Just so we may have the sequence in mind, 
when was the invitation for proposals issued ¢ 

Mr. Hickey. My recollection is the 20th of July. I believe it is 
correct. 

Mr. Courtney. It was a formal written invitation ? 

Mr. Hickey. No, sir. It was a request for proposal, a negotiated 
type of procurement. 

Mr. Courtney. Yes; but it was in the form of writing. 

Mr. Hickey. Yes, sir. 

Mr. Courtney. And it was sent to some 45 concerns? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Did you supervise the sending of the proposals ? 

Mr. Hickey. The buyer will prepare a form setting forth the re- 
quirements that he wants included in the request for proposal, and 
we also have a mechanized source list. I will check the conditions 
which he wants inserted in the bid when he forwards the form through 
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me for signature of the contracting officer and 1 will also check the 
mechanized source list to. see what firms he has, included on the source 
list. 

Mr. Courtney. Then I am asking the wrong man. 

Mr. Schneiderman, then, you were the one who initiated the invi- 
tation; is that right ? 

Mr. ScHNEIDERMAN. That is not exactly correct, sir. 

Mr. Courtney. Well, we are trying to find out what happened, 

ou see. 
: Mr. ScuneEmerRMAN. I entered the procurement, Mr. Courtney, in 
the first week of October. 

Mr. Courtney. Yes. 

Mr. SconewerMAn. Of 1956. 

Mr. Courtney. 1956? 

Mr. ScHNEIDERMAN. Yes. 

Mr. Courrney. Then there had been a buyer ahead of you? 

Mr. ScHNEIDERMAN. That is correct. 

Mr. Courtney. But at some time or other, in October 1956, was 
that before the proposal had been received in answer to the invitation 
which we were pete 

Mr. ScHNEIDERMAN. Proposals were received on the 20th of Sep- 
tember, and I entered the procurement in the first week of October. 

Mr. Courtney. That is right. So when you came to be a buyer, 
the proposals had already been received ¢ 

Mr. ScHNEWERMAN. Yes. 

Mr. Courtney. Is that right? 

Mr. ScunewerMan. And they had been submitted to Wright Air 
Development Center. 

Mr. Cacaein’: For evaluation—— 

Mr. ScHNEIDERMAN. On technical basis. 

Mr. Courtney. All right. Now, then, when did the matter come 
back to your hands, to your hunds? When did it come under your 
jurisdiction ? 

Mr. ScHNEIDERMAN. It came under my jurisdiction in the first week 
of October. 

Mr. Courtney. The first week of October. At that time the pro- 
posals had been received. And when after that did you receive the 
evaluation from Wright Air Development Center of these proposals? 

Mr. ScunewerMan. I think it was the 28th of October, sir. Let 
me check. It was the 29th of October. 

Mr. Courtney. Within a few days after you had come to this pro- 
curement ? 

Mr. ScHNEIDERMAN. About 3 weeks thereafter, sir. 

Mr. Courtney. About 3 weeks? 

Mr. ScuNEwerRMAN. I entered the first one. 

Mr. Courtnry. And that evaluation consisted of what, so we may 
have it in mind? What was the return you got from Wright Air 
Development Center ? 

Mr. ScHNEIDERMAN. It was a technical evaluation by the engineer. 
Can you hear me? 

Mr. Courtney. Yes, sir, I can now. 

Mr. ScunerperMan. And it stated whether the technical proposals 
submitted by the various bidders were acceptable or nonacceptable. 

89326—57——14 
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It stated that 7 of the proposals were acceptable, and it gave various 
areas in which the proposal needed clarification. It stated that 6 of 
the proposals were unacceptable, and it gave the reasons why they 
were not acceptable. In fact, in reality it was only 5. One firm didn’t 
submit a proper proposal at'all. They said 5 were unacepetable and 7 
were acceptable. 

Mr. Courrney. Then, let me see if I got the sequence. Thirteen 
firms were evaluated. One did not continue with its proposal. So 
that you received notice with respect to 12. Seven of whom were not 
qualified and 5 of whom were said to be qualified ; is that right ? 

Mr. ScuNnemerMan. I don’t think so. 

Mr. Courtney. Well 

Mr. ScuHnemerMAN. There were 13 bidders, sir. One did not sub- 
mit a technical proposal whatsoever. 

Mr. Courtney. That leaves 12. All right. 

Mr. Scunewerman. Of the 12, 7 of the bidders had acceptable 
technical proposals. 

Mr. Courtney. [am sorry. Seven, that is right. 

Mr. ScunemerMAN. And 5 did not have acceptable technical pro- 
posals. 

Mr. Courtney. I have just reversed it,then. Of the 7, how did you 
get down to the final negotiations with 5? 

Mr. ScHnemerMANn. Of the 7, we reviewed the price of the 7. One 
of the 7 was American Motors, and their price—we were determining 
who was in the competitive range. Their price was approximately $5 
million, net price. 

Mr. Courtney. That was nearly twice, was it, the bids of some of 
the others? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. Or the proposals, I should say. 

Mr. ScuNeerMan. And their price was based on a cost-plus basis. 
We felt that they were without the competitive range and that it 
wouldn’t be satisfactory to negotiate further with them. 

Mr. Courtney. Well, as a matter of fact, you were to enter into a 
fixed-price contract, were you not? 

Mr. ScunewermMan. Yes, sir. That was their proposal, sir. 

Mr. Courtney. But American Motors had proposed that they be 
given a cost-plus contract; is that it? 

Mr. ScHnewerMan. I think that is correct, sir. 

Mr. Foco. Cost plus a fixed fee. 

General Tuourman. Cost plus a fixed fee. 

Mr. Rivers. Is that American Electric Motors or American Motors? 

General THurmMaAn. Another company. 

Mr. Rivers. That is the Nash-Kelvinator. 

Mr. Courrnery. That is not the outfit from whom we had the picture 
yesterday ? 

Mr. Hickey. No, sir; that was American Electric. 

Mr. Courrney. All right. So in your exercise of your duties, you 
eliminated American Motors from consideration, right ? 

Mr. ScHNEIDERMAN. That is correct, sir. 

Mr. Courtney. All right. Then was anyone else eliminated ? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. And who was that and for what reason ? 
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Mr. ScHNEmweRMAN. The company was American Air Filter, the 
Herman Nelson Division. 

Mr. Courtney. All right. 

Mr. ScHNemeERMAN. Their quotation, net quotation, was $3,375,- 
918,45. 

Mr. CourrNney. You found that that.was substantially beyond the 
other bidders; is that right? 

Mr. ScHNemperMAN. As far as competitive range ; yes, sir. 

Mr. Courtney. As far as competitive range is concerned. 

Now you tell the committee what in the course of your duties would 
be considered a competitive range, how you determined it, and how 
you got down to the five contractors. 

Mr. ScuneweRMan. Mr. Courtney, in my opinion the interpreta- 
iion of competitive range is the bidders that are submitting quotations, 
whether they are competitive with the other bidders. 

Mr. Courtney. Now 

Mr. ScHNEIDERMAN. Now in my opinion, a low bid, no matter how 
low, is always within the competitive range. 

Mr. Courtney. That would be pretty obvious, wouldn’t it ? 

Mr. SCHNEIDERMAN. He is most competitive. 

Mr. Courtney. That isright. Heis the low man. 

Mr. SCHNEIDERMAN. Now, in my opinion the man who really is not 
competing with the other bidders, he is not on a competitive basis. 

Mr. Courtney. Well, is what you mean, then, or what you say to 
the committee, is that the competition is with the low man, isn’t that 
right ¢ 

Mr. ScHNEIDERMAN. The competition is between the bidders. 

Mr. Courtney. Well, but it is with the low man, isn’t it? 

Mr. ScHNEIDERMAN. With the low man and the other bidders. 

Mr. Courtney. That is right. 

Mr. SCHNEIDERMAN. Yes. 

Mr. Courtney. In other words, at this point. it was 4 men or 4 firms 
competing against a low fifth firm, isn’t that right? That was the 
competitive range, isn’t that correct? 

Mr. ScHNEIDERMAN. Well, I don’t 

Mr. Courtney. You tell us what your understanding is. 

Mr. ScHNEIDERMAN. I don’t know exactly what you mean, sir. 

Mr. Courtney. Well, now, in any event you finally got down so 
you selected five firms; is that right ? 

Mr. ScuNeweRMAN. That is correct, sir. 

Mr. Courtney. Now you made that choice ; did you? 

Mr. ScHNEDERMAN. That is correct, sir. 

Mr. Courrney. Anybody supervise your activities? 

Mr. ScHNEIDERMAN. Mr. Hickey is my immediate supervisor. 

Mr. Courtney. Mr. Hickey, did you and Mr. Sclineiderman confer 
on the subject of eliminating two bidders that have been spoken’ of 
here ¢ 

Mr. Hickey. Yes, sir; we did. 

Mr. Courtney. And together you decided that five firms whose 
prices ranged from what—Mr. Schneiderman? 

Mr. ScuneimperMAN. The prices ranged, sir—net prices? Keco In- 
dustries had a price of $2,484,762. 

Mr. Courtney. And that was the low bid? 
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Mr. ScuHnemerMAN. At that present moment. 
Mr. Courrney. At that time. All right.. When you started to 
negotiate. 

Mr. Rivers. Two million four plus. 

Mr. Courtney. All right. Now give us the range of the others, 
please, at that time; the gross figures. 

Mr. ScHNEIDERMAN. You want all the other bids? 

Mr. Courrnery. No, sir; I want the five you started to negotiate 
with. 

Mr. Rrvers. Competitively. 

Mr. Courtney. Competitive range. 

Mr. ScHNEIDERMAN. Yes. 

Mr. Courtney. Those aren’t my words.’ Those were put in my 
mouth by the statements I have before me here. 

Mr. ScunemerMAN. All right, sir. You want the price quotation 
of each bidder? 

Mr. Courtney. Yes, sir; as they came to you. 

Mr. ScuHnemwerMAN. All right, sir. Now, I would like to explain 
one thing first of all. Each bidder submitted a price for immediate 
use and for export pack. 

Mr. Courrney. That is right. 

Mr. ScunewerMaAn. We knew that a lot of the shipments would be 
made directly to the using activity. At that time we weren’t certain 
as to the exact amount that were going to be shipped directly to the 
using activity. 

Mr. Courtney. Now what you are talking about is the 19 units 
with a foreign or 

Mr. SCHNEWDERMAN. That was the export pack. 

Mr. Courtney. Or overseas pack. 

Mr. SCHNEIDERMAN. Yes. 

Mr. Courtney. All right. 

Mr. ScunemerMAN. The rest were immediate-use pack. They 
didn’t have the figure as to the exact amount of immediate-use pack 
at that time. 

Mr. Courtney. This is when you started to negotiate ? 

Mr. ScHNEIDERMAN. All right. 

Mr. Cunninenam. Who did it? 

Mr. Courrney. I am sorry. 

Mr. CunnrncHAM. You mean all of them? 

Mr. Courtney. You mean the bidders did not? 

Mr. ScunemperMAN, The bidders did not. 

Colonel Jerrrms. The supply directorate was not able to furnish us 
the shipping instructions at that particular point, so we did not know 
it. 

Mr. CunNnInGHAM. My point is this. He testified on Keco’s bid. 


I want to know if Keco is in the same position as these others in regard 
of the foreign units? 


Colonel Jerrrres. That is correct. 
Mr. ScHNEMERMAN. And the price I quoted to you was to the imme- 
diate use for the entire quantity. 


Mr. Courtney. In other words, that price is the price for 210 units; 
is that correct ? 


Mr. SCHNEIDERMAN. Yes, sir. 
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Mr. Courrnry. Without. specifications as ito how many of those 
units were to be packed for overseas? 

Mr. ScHNEDERMAN. That would be on the/ assumption that all of 
them would go directly to the using activity. 

Mr. Rivers. At Shelby. 

Mr. SCHNEIDERMAN. To the using activity ; to the operational——- 

General THurman. That would be the command—TAC, SAC, and 
so forth. 

Mr. Courtney. The bid, then, was received on the basis of 201 units, 
with a domestic pack, all packed the same way; is that correct? 

Mr. SCHNEIDERMAN. We had the bid from: the various bidders as 
to immediate use pack and as to export pack. 

Mr. Courtney. That was 

Mr. SCHNEIDERMAN, Keco—— 

Mr. Courtney. That was by unit. 

Mr, ScHNEDERMAN. By unit. 

Mr. Courrney. But the price you: were quoting ‘for Keco, at 2 
million 

Mr. ScHNEWERMAN. 400—— 

Mr. Courtney. $400,000? 

Mr. SCHNEWERMAN. Yes. 

Mr. Courtngy. Was for 201 units in a domestie pack? 

Mr. ScuNnemermMan. That is right. 

Mr. Rivers. That is right. 

Mr. Courrney. That is right; isn’t it? 

Mr. ScunewerMan. I have another price for export pack. 

Mr. Courrney. Then they gave you a unit price or an additional 
amount which would be charged to each unit for an overseas pack; 
is that right? 

Mr. ScHNEWERMAN. That is correct. 

Mr. Courrney Now did every bidder do the same thing? 

Mr. ScHNEDERMAN. No, sir; every bidder did not. 

Mr. Courtney. Every one of the five, let’s talk about. 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. Let’s talk about the 5,000. They did not? 

Mr. ScuNEmERMAN. No. 

Mr. Courtney. Now give us the range—— 

Mr. Cunninenam. Did they do it? 

Mr. Courtney. What did they do; the other four? 

Mr. ScHNEIDERMAN. I can tell you ’as far as each bidder. 

Mr. Courtney. All right. 

Mr. ScHNEIERMAN. I have 2 bids from Keco Industries, 1 for im- 
mediate use and 1 for export pack. 

Mr. Rivers. What is that? 

Mr. ScHNnempeRMAN. The two bids from Keco Industries—the one 
as I have already quoted—— 

Mr. Rivers. Give us the other one. 

. Mr. Scuxnemerman. The other is $2,568,780, a 

Mr. Courtney. Was that for all overseas 

Mr. ScunewwerMan, That would be for aver sensi pack. 

Mr. Courtney. All right. 

Mr. ScHNEIDERMAN. Export pack. 

Mr. Rivers. That is 201 overseas. 
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Mr. ScunemwermMan. That is correct, sir. 

Mr. Courtney. All right. 

Mr. SconewerMAN. We had a company by the name of Acme Pre- 
cision Products, Inc. 

Mr. Courtney. Yes. 

Mr. ScanewerMAn. Their price for 201 units for immediate use 
was $2;882,150.60. 

And the same firm for 201 units for export pack: Their price was 
$2.983,547.06. 

Mr. Rivers. That is fine bidding. 

Mr. Courtney. All right. 

Mr. ScuNeEmperMAN. Now as far as the American Electric Motors 
Co., we had two bids from them. 

Mr. Gavin. What was that name, please? 

Mr. ScHNEIDERMAN. American Electric Motors, Inc. 

Mr. Courtney. All right. Give us that figure. 

Mr. ScHNEWMERMAN. We had 201 units for immediate use at $2,514,- 
713.63. Then we had 201 units from that firm for export pack, and. 
the price was $2,839,838.63. 

And from the Recony Corp. we had one price, as to immediate use, 
and their price was $2,732,251.29. 

Mr. Courtney. And for the overseas ? 

Mr. ScHNEIDERMAN. We didn’t have a quotation from them on the 
overseas pack. 

Mr. Courtney. They did not quote on the overseas pack ? 

Mr. ScuHnemerMAN. No, sir. 

Mr. Courtney. All right. The next one. 

Mr. ScunemerMAN. The next firm, sir, was the Airtemp Construc- 
tion Corp., which is a division of Chrysler Motors. 

Mr. Courrney. What was their bid? 

Mr. ScunetwwerMAN. Their quotation was a little different. They 
bid for the two units—for the first article that were going to WADC, 
Wright Air Development Center. 

Mr. Courtney. They are the test models, 

Mr. ScHneIpERMAN. Test models. 

Mr. Rivers. You call those prototypes. 

Mr. ScunemerMAN. Prototypes or first articles. They had 199 
units for export pack. They quoted on export pack only. 

Mr. Courrney.. They quoted only on export pack? 

Mr. ScHNEIDERMAN. That is correct. 

Mr. Courtney. All right. 

Mr. ScuNemperMAN. Their net price. 

Mr. Courtney. Their net price? 

Mr. ScHNEweERMAN. Or total price 

Mr. Courtney. Yes, sir. 

Mr. ScHNemDerMAN. I am not including discounts in any of these 
figures I have given you so far. 

Mr. Courtney. All right. There is only one discount—— 

Mr. ScHNEWDERMAN, Two discounts. 

Mr. Rivers. This is export from Chrysler ? 

Mr. ScHNEIDERMAN. Yes, sir; this is a gross bid. Their gross bid 
is $2,821,290.48. That would be for the 201 units. 

Mr. Rivers. All of these are 201 units. 
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Mr. Gavin. No, this is 199 units. 

Mr. ScHnEIDERMAN. I included those two to Wright Air Develop- 
ment Center. : : 

Mr. Courtney. If I understand you correctly, Chrysler in puttin, 
in its bid was required to give a unit price and it gave a different unit 
price for the two that were to be prototypes:from the remaining 199. 
But the total bid for the 201 was $2,821,280; is that correct ? 

Mr. ScHNEIDERMAN. That is correct, sir. 

Mr. Courtney. And that is for an overseas pack ? 

Mr. ScuneIperMAN. That is right, sir. 

Mr. Courtney. And no bid for the domestic pack ¢ 

Mr. ScHNEIDERMAN. That is correct, sir. 

Mr. Courtney. All right. Now that is the point at which you took 
over negotiations; is that correct ? 

Mr. ScHNEIDERMAN. That is correct, if I understand what you mean 
by “took over negotiations.” 

Mr. Courtney. I mean these were the proposals which were opened 
and on your desk without any discussion with respect to peeae or any 
change of price by any of the contractors; is that correct 

Mr. ScHNEIDERMAN. That is accurate, sir. 

Mr. Courtney. Now, then, that is October something, 1956. You 
are first assigned to this desk and this is your problem; 1s that right ? 

Mr. ScHNEIDERMAN,. Yes, sir. 

Mr. Courtney. This is your life, maybe. 

Now, then, how did you get into discussions with these four con- 
tractors concerning any changes in price ¢ 

Mr. ScHNEIDERMAN. We sent a letter to all five of these contractors, 
by registered mail. On the same date of November 2, 1956, and in 
each letter separately we discussed areas in their particular technical 
proposals which needed clarification, and we asked them to come to 
a conference on a particular date. They were all arranged for 1 
week. Also in that letter we stated that we were going to conduct 
price negotiations at this particular conference. 

And in the interim period, the contractors were contacted by phone 
and asked to bring along their profit-and-loss statements and balance 
sheets, so that we could adequately conduct these price negotiations. 

Mr. Courtney. Now let’s take up the first negotiation that you had 
with American Precision Parts. 

Mr. SCHNEIDERMAN. | am sorry, I think that was American Electric 
Motors. 

Mr. Courrney. American Electric Motors. I misread it. When 
did they come in, who were there and who participated as far as the 
Air Force was concerned ? 

Mr. ScHNEwERMAN. All right, sir. I will give that to you. 

Mr. Courtney. Mr, Chairman, I think the record should show that 
this information is being given because of the necessity of exploring 
this subject. Generally the Air Force regulations do not provide 

_for the dissemination of this information, but they have consented to 
present. it to the subcommittee for study and inquiry at the moment. 

Mr. Rivers. Mr. Chairman, we are not bound by their regulations. 

Mr. Courtney. That is right. 

Mr. Rivers. Unless the stuff is classified, because of top seeret. That 
is my interpretation. 
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Mr. Héserr. Well, we have the information. 
Mr. Courrnry. Mr. Chairman, I just wanted to point out that a 
bidder might refer to the regulations, and the regulations do pro- 
vide that this information would not be disseminated by the Air Force. 

Mr. Rivers. By the Air Force, but it is all right for us. 

Mr. Courtney. Yes, sir. 

Mr. Rivers. I wanted to get that straight. We make our own rules. 

Mr. Courtney. That is right. 

Mr. Héserr. All right, continue, Mr. Courtney. 

Mr. Courtney. Tell us about your negotiations. Who were there 
and who participated and who said what? 

Mr. ScHNEwERMAN. The American Electric Motors negotiation was 
held on November 13, 1956. They were represented by Mr. Zonnie, 
and also representing their firm was a Mr.—I am referring to my notes 
now. I don’t remember all the names. 

Mr. Courtney. Yes, I want you to refer to your notes. 

Mr. ScHNEWwERMAN. McNutt, a Mr. Hobstetter, and the Air Force 
was represented by Mr. Clarke. He is the project engineer on the mat- 
ter. And we had requested the week before that he would attend 
all these conferences in order to clarify the technical proposal matters. 

Mr. Courtney. Is he here, Mr. Clarke 4 

General Havucen. Yes, sir, he is here. 

Mr. Courtney. Will you come forward, Mr. Clarke? 

Mr. Rivers. Mr. Chairman, may I inquire at this point of Mr. 
Courtney ¢ 

Mr. Héserr. Yes. 

Mr. Rivers. I want to find out, Mr. Clarke was brought along so 
you could understand the language that these people spoke? 

Mr. ScHNEIDERMAN. So far as the technical aspects. 

Mr. Rivers. That is what I say, so you could be on a parity with 
them on the technical language which of necessity would be employed ? 

Mr. ScHnemerMaAN. That is correct. 

Mr. Rivers. So when you didn’t understand what they were talking 
about, you would have somebody there who did? 

Mr. ScunemermMan. That is right. 

—s Rivers. It is only natural. Iam not trying to trip you, but just 
asking. 

Mr. ScunemerMAN. That is right. 

Mr. Rivers. That is what I would expect you to do. 

Mr. Courrney. Mr. Chairman. 

Since we have Mr. Clarke, will you identify yourself, Mr. Clarke, 

rlease ? 
Mr. Ciarke. My name is Joseph G. Clarke. 

I am with the equipment laboratory at WADC, project engineer on 
the MA-3 air conditioner. 

Mr. Courtney. Air conditioner. 

And your qualifications and your civil service status? 

Mr. Cuarxe. That is right. Civil Service, GS-11. 

Mr. Courrney. How long have you been with the Government? 
What is your background? What is your engineering background ? 

Mr. Cuarke. Well, I am an MIT man, in aeronautical engineering. 

Mr. Courrney. What degree? 

Mr. Crarxe. Aeronautical engineering. I am a Navy pilot, in the 
First World War, and Army pilot since that time, up until about 5 or 
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6 years ago—I don’t recall the date. I spent a lot of time with Gen- 
eral Motors, 30 years, with the management group, in sales engineering, 
zone manager. I might say that I was with the Government after the 
First World War for 314 years, as an aeronautical engineer I believe 
they called it at that time. It has been a long time ago. Then I went 
with General Motors in 1923. 

I came back to another career with the Government in 1956, last 
January, and was put on as a project engineer on this air-conditioning 
work. I helped to develop the air-conditioning industry, you might 
say, with General Motors—Frigidaire. 

Mr. Courtney. All right. 

Do you live in Shelby ¢ 

Mr. Crarke. I live in Dayton. 

Mr. Rivers. Could I ask him a question right there? 

The reason you could accept with all your education the same salary 
this young man gets is because probably you are retired from General 
Motors. 

Mr. Cuarke. I am retired from General Motors. 

I am working on a job which I enjoy and very happy to do it. 

Mr. Rivers. If you didn’t have some security, you wouldn’t fool 
around with a GS-11, would you? 

Mr. Ciarke. Do I have to answer that? 

Mr. Rivers. No. I just want.the record to show that you had some- 
thing else besides a Gs-i1, because you got too much education to fool 
with that thing. 

Mr. Crarke. Thank you. 

Mr. Rivers. I am not reflecting on this young man. But it is a 
different business. 

Mr. Héserr. Continue, Mr. Courtney. 

Mr. Courtney. Now, Mr. Clarke, what relationship did you have— 
what participation did you have in the negotiations which we are 
discussing? What were your duties? 

Mr. Cuarke. I was invited to come to Shelby to participate in the 
discussion of the engineering evaluations of these five proposals. 

Mr. Courrney. That is the technical proposals. 

Mr. Cuiarke. The technical proposals only, yes. 

Mr. Courtney. Only. 

Mr. Crarke. Only. 

Mr. Courtney. Did you have anything to do with price? 

Mr. Crarke. No, sir; not a thing. I didn’t know anything about 
the prices. 

Mr. Courtney. But you were the one who participated, then, in the 
discussions which finally resulted in the celina if you want to 
call them that, of the contractors whose bids were under study ? 

Mr. Ciarke. That is right. 

Mr. Courtney. And determined which of those could in your opin- 
ion meet the technical proposal requirements ? 

Mr. Crarke. That is right. 

Mr. Courtney. And that was the information then, which was sub- 
mitted to the buyer and the negotiator; is that right ? 

Mr. Crarke. That is right. 

Mr. Courtney. Let’s get down to the time now when price was 
discussed. 
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You have given the names of the representatives of American 
Motors. Were you present at that discussion, Mr. Clarke 4 

Mr. Cuarke. Yes, sir. 

Mr. Courtney. Did your duties require, or did you in any way dis- 
cuss the subject of price either with the buyer or with the contracting 
officer or with the contractors ? 

Mr. Crarke. Not in any way directly. 

There was one occasion where one of the contractors mentioned 
that he was going to add a part—in this case it happened to be an 
automatic governor or variable speed governor on the engine. He 
said that that would increase his price. “So I said that was not called 
for by the specifications. This was the extent of my discussion of 
prices. 

Mr. Courtney. That was the full extent of your discussion of 
prices. 

Mr. Crarke. That is right. 

Mr. Courtney. Mr. Schneiderman, let’s take the discussions with 
these gentlemen. 

Were they executives of the American Electric Motors Co.? 

Mr. ScHNEIDERMAN. Yes, sir; they were. 

I might add that was the first time I had ever met these individuals. 
I think Mr. Hickey had met them before. 

Mr. Courtney. But it was your first experience with them? 

Mr. ScunemermMan. My first experience with them. It was the 
first time I ever met them. 

Mr. Courtney. Were they older than you? 

Mr. ScHNEWweERMAN. Were they all older than I? 

Mr. Courtney. Yes. 

Mr. ScunewerMan. As far as to their exact age, I wouldn’t want 
to speculate on it, but I think most of the individuals were older 
than I am, sir. 

Mr. Courtney. That is ht. 

All right, now, how many discussions did you have concerning price 
with this organization? More than one. 

Mr. ScHNEIERMAN. You mean at this particular conference, sir? 

Mr. Courtney. Yes. I want to know how many discussions you had, 
how many different times you discussed price with these different. peo- 
ple, until you finally came to their last price / 

Mr. Gavin. How many different meetings? 

Mr. ScuNemwerMAN. I think there was one other meeting besides the 
meeting of November 13. 

Mr. Courtney. Now, November 13: Was that the date when the 
agreement was reached with respect to the technical proposals? 

Is that right? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. How about you, Mr. Clarke, do you agree with that ? 

Mr. Crarke. I didn’t get the question, I am sorry ¢ 

Mr. Courtney. The question was whether at this November 13 
meeting a technical proposal had been agreed to or approved? 

Mr. CLarke. That is right, it had been approved at that time. 

Mr. Courtney. Then you went into a discussion of price; is that 
right? 

Mr. ScHNEIDERMAN. Yes, sir; that is correct. 
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Mr. Courtney. What price, then, was proposed as a result of the 
meeting of November 13, from American Motors? 

Mr. ScHNEIDERMAN. What price did they propose to us # 

Mr. Courtney. Yes, sir. 

Mr. ScHNEIDERMAN. We didn’t receive a definite price from them 
at that particular meeting. 

Mr. Courtney. You did not. 

Mr. ScunewerMAN. To the best of my recollection. 

Mr. Courtney. How did you happen to have another meeting with 
them ? 

Mr. ScHNnemerMAN. The other meeting was called at their request. 
They came and visited us. 

Mr. Courtney. They visited you? 

Mr. ScHNEIDERMAN. Yes, sir; they came to the depot and any time 
a contractor comes to the depot and requests to see us, we naturally go 
out and visit with him. 

Mr. Courtney. You visited with them. Did you tell them you then 
discussed price or did they ask you to discuss price? 

Mr. ScHnemDerRMAN. Yes, sir; they did. 

Mr. Courtney. All three men? 

Mr. ScHNnemerMAN. At that meeting—I am sorry, I didn’t bring 
along my diary with me. I don’t have the exact date of that meeting. 
There were two different men 

Mr. Héserr. Just 1 minute. Will everybody please raise their voice. 
It is very difficult to hear. 

Mr. ScunewerMan. Allright, lam sorry. 

Mr. Héserr. All right, continue, but raise your voices. 

Mr. ScunewerMan. All right, sir. 

Mr. Covrtney. Just tell us what happened at the second meeting ? 

Well, maybe I can help you. Did you tell the representative of 
American Motors at any time that they were not the low bidder— 
American Motors ? 

Mr. ScHNEIDERMAN. In answer to the direct question; yes, sir. 

Mr. Courtney. You did. You said you were not the low bidder? 

Mr. ScHNEWERMAN. Yes, sir. 

Mr. Courtney. And did you invite them if they chose to remain 
in competition to submit another proposal ? 

Mr. ScHNEWERMAN. Yes, sir. 

Mr. Courtney. You said “Give me a better price”—Is that what 
you said ? 

Mr. ScuneimperMAN. I didn’t say “Give me a better price.” 

Mr. Courtney. What did you say? 

Mr. ScHNEIDERMAN. I said “You have an opportunity to revise your 
rice.’ 

: Mr. Courtney. That is right. Of course, they obviously wouldn’t 
revise it upward; would they ? 

Mr. ScHNEIDERMAN. I don’t know, sir. 

Mr. Courtney. So you think a better price 

Mr. ScunewerMan. I don’t think it would. 

General Tuurman. Sir, may I comment on that point? If you 
will excuse me for butting in. 

Mr. Courtney. Yes, sir. 
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General Tuurman. It not infrequently happens that as a result 
of technical proposal discussion, prices are increased. 

Mr. ScunemerMan. In this instance, we had the table 252 and 
table 250. They might have raised their price. 

Mr. Rivers. That is where Mr. Clark comes in. 

General Tuurman. That is right. 

Mr. Courtney. Let’s continue with the discussions. 

You told them they were not low; is that right? 

(Mr. Schneiderman nods.) 

Mr. Courtney. So later after that, after they learned they were 
not low, you invited them to submit another proposal or a price 
revision ; is that right ? 

Mr. ScHNEDERMAN. Later, we invited them to? 

Mr. Courrnery. Did you? 

Mr. ScHNEweERMAN. At that meeting, we told them that they could 
submit a revised quotation. 

Mr. Courtney. And when did they come back after that? 

Mr. ScHNEWERMAN, The date was—I am not certain as far as the 
date. I think it was prior to November 30. 

Mr. Courrnrey. Was it a week or a month or how long was it, as 
your best recollection. 

Mr, ScHNEWERMAN. It was within 10 days. 

Mr. Courtney. Within 10 days? 

Mr, ScunerrerRMAN. Ten days or 2 weeks, approximately. 

Mr. Courtney. Did they come to your office with a written offer? 

Mr. ScnewerMAN. No, sir; they didn’t. 

Mr. Courtngey, They came to you and diseussed price; is that cor- 
rect # 

Mr. ScHNEIERMAN. Yes, sir. 

Mr. Courrney. Is that right, Mr. Hickey, according to your recol- 
lection ¢ 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Do you have a memorandum on that ? 

Mr. Hickey. No, I don’t, sir. 

Mr. Courrnery. Well, what price was agreed upon at the second 
meeting or what price was proposed to you? 

Mr. Hickey. Excuse me a minute, sir. 

Mr. Rivers. Is this still American ¢ 

Mr. Courtney. This is still American. 

Mr. ScunewerMan. As far as a definite price, if I remember cor- 
rectly, a definite price was not proposed. I think they decided that 
they would return to their plant in California, and they were going 
to go out to their vendors again and determine if they could reduce 
their direct material cost. That was the area where they were high. 

Mr. Courtney. Now, at the second meeting did you tell them they 
were not low ? 

Mr. SconemerMAN. At the second meeting ? 

Mr. Courtney. Yes, sir. 

Mr. ScHNEWERMAN. Yes, sir. 

Mr. Courtney. You said then they were not low. 

Mr. ScunerperMAN. In answer to their direct question. 

Mr. Courtney. In other words, if I would interpret what you are 
trying to say, it is this: At your second meeting with American 
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Electric Motors, a price was suggested and you told these bidders that 
they were still not low, is that right ? 


Mr. ScunemperMAN. I—as far as the direct price was suggested, it 
wasn’t suggested, sir. 

They said they were going to return to their firm and determine 
whether or not they can give us a definite price. 

Mr. Courtney. A defin ite price. 

Mr. ScuHnemerMAN. Yes, sir. 

Mr. Courtney. All right. 

Now, what interval between this ssoond discussion, and the price 
a received from American Motors? 

Mr. ScunemerMan. Well, their price—their letter was dated No- 
vember 30, 1956. 

Mr. Courrnry: Yes? 

Mr. ScunemwerMan. I think we received it on about the 4th of 
December, in the mail. 

Mr. Courtney. Fourth. That is right. 

Now, did you have any discussions other than what you have de- 
scribed here with any representative of this company, you as a buyer ? 

Mr. ScHNEWERMAN. Yes, sir. I did. 

Mr. Courtney. Now, what were those discussions? 

Mr. ScuNnewerMAN. After the telegram was transmitted on the 
fourth of December 

Mr. Courtney. That is the telegram you have heard discussed here? 

Mr. ScHNEmERMAN. Yes, sir. Mr. Hobstetter came into our office 
and he asked a question as far as whether or not—— 

Mr. Courtney. They were still low? 

Mr. ScHNeEIDERMAN. Still low, or questions as far as that matter. 
I told him we could not answer that question in fairness to the other 
bidders. 

Mr. Courtney. That was on December 4. 

Mr. ScHNEIDERMAN. Yes, sir, it was after December 4, that we 
couldn’t answer any further questions whatsoever on the matter and 
that we couldn’t entertain any discussion on the matter. 

Mr. Courtney. All right. And at that time, you had a letter with 
a price quoted in it ; is that correct ? 

Mr. ScHNEIDERMAN. Yes, sir, and we wouldn’t state as far as what 
position that put his company in. 

Mr. Courtney. And you did not tell him, even though the inquiry 
was made of him, whether he was high or low? 

Mr. ScHNemeRMAN. That is right. 

Mr. Courrney. Is that right? 

Mr. ScHNEIDERMAN. That is right. 

Mr. Courtney. You did ‘not tell the company, but I think you 
mentioned it to Mr. Hobstetter; is that correct ? 

Mr. Scunemwerman. That is correct, sir. 

Mr. Courtney. That is correct. 

Mr. ScHNEDERMAN. Yes, sir. 

Mr. Courtney. Did anything oa with respect to price after 
this December 4 meeting, that you recall? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. What? 


Mr. ScHNEIDERMAN. With American Electric Motors. 
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Mr. Courtney. Yes, sir, this same company ¢ 

Mr. SconemerMAN. Yes, sir. Mr. Hobstetter submitted a price pro- 
posal on the 10th of December, if I remember correctly. 

Mr. Courtney. Was that a written proposal ? 

Mr. ScunemerMaN. It was a wire. That he received from his 
California office, and he hand-carried it to Shelby. 

Mr. Courtney. That is right. 

Now, was that price still lower than the letter of November 30? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courrney. Isthat your recollection, Mr. Hickey ? 

Mr. Hickey. Yes, sir, it is. 

Mr. Rivers. What isthat figure? Can we have it? 

Mr. Courtney. What was the final figure ? 

Mr. Hickey. The final figure was $2,532,584.64, and that included 
182 units packed for immediate use, and 19 each units packed for 
export. 

Mr. Courtney. By that time you had finally determined how many 
would have a foreign pack on it. 

Mr. Hicxry. Yes, sir. The information was contained in our tele- 
type of December 4. 

Mr. Courtney. December 4. 

Mr. Hickey. Yes, sir. 

Mr. Covurtnry. This, then, was the final price as a result of what 
you have just discussed. 

Mr. Hickey. Yes, sir. 

Mr. Rivers. That made it 201, Mr. Courtney. 

Mr. Courtney. That is 201; is that right? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Nineteen foreign pack and 182 domestic pack. 

Mr. Apatr. Mr. Courtney, could we have that figure read again, 
please ? 

Mr. Courtney. $2,532,584.64. All right. Now tell us about your 
discussions with the next firm. Tell us about your discussions with 
Chrysler Airtemp, I believe you said. 

Mr. ScHNEDERMAN. The next firm, sir? 

Mr. Courtney. Yes, sir. 

Mr. ScunemerMan. That was there for a conference? 

Mr. Courtney. Yes. 

Mr. SCHNEIDERMAN. The next firm was Keco Industries, sir. 

Mr. Courtney. Keco Industries were there on what date? 

Mr. ScHNEIDERMAN. On the 14th of November, 1956. 

Mr. Courtney. All right. What transpired then? What tran- 
spired ? 

Mr. ScHNEDERMAN. I heard the question, sir. 

Mr. Courtney. All right. 

Mr. ScHNEIDERMAN. I am just trying to organize my mind as ’to 
exactly what detail to go into, sir. The first part of the meeting—— 

Mr. Courtney. Tell us who was there for you and who was there 
for the Air Force. 

Mr. ScHNEIDERMAN. Keco Industries, Mr. Courtney, was. repre- 
sented by Mr. Adair and Mr. Downs. That was the first opportunity 
that I had to meet those two individuals. 

The Air Force was represented by myself, Mr. Hickey, Mr. Clarke, 
and Mr. Evans, who is our price analyst. 
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Mr. Courtney. All right. Tell us about the discussions. 

Mr. Gavin. Is Mr. Evans here? 

Colonel Jerrries. Mr. Evans is not here, Mr. Gavin. He suffered 
a slight stroke a week or so ago. 

Mr. Gavin. I am sorry. 

Colonel Jerrries. And we could not bring him. 

Mr. Courtney. Tell us about the discussions as you recall them. 

Mr. ScHNEIDERMAN. Well, at the first part of the meeting Mr. Adair 
submitted to us a profit-and-loss statement. and a balance sheet. It 
was a statement for the 9-month period ending September 30, 1956. 

Mr. Courtney. That was at your request? 

Mr. ScHNEIDERMAN. At our request. 

Mr. Courtney. All right. 

Mr. ScHNEIDERMAN. So we could analyze his price. At that time 
we gave the profit-and-loss statement to Mr. Evans and asked him to 
peruse the statement and see whether or not, his cost breakdown. cor- 
responded with his percentages on his profit-and-loss statement. 

Mr. Courtney. That is——- 

Mr. ScHNFIDERMAN. As far as price. Mr. Evans retired and he 
went over the figures in another room. And then the conference 
developed around the price—around the technical proposal, pardon 
me, on the technical proposal, and Mr. Clarke and Mr. Downs went 
thoroughly into the technical aspects of their proposal. 

Mr. Courtnry. Did you come to an agreement on that at that 
meeting ? 

Mr. ScuNemerMAn. Yes, sir. Mr. Adair had a letter with him 
dated November 13, that he had carried, showing the various methods 
that he was clarifying his technical proposal. They went thor- 
oughly through that matter. 

Mr. Courtney. What discussions with respect to price occurred ? 

Mr. ScHNEIDERMAN. Well, sir, after we had concluded the discus- 
sions on the technical proposal, there was discussions as far as price, 
in this manner. It is true that the Air Force tries always to consider 
price. We are buying an item for a price. But in order to know 
whether or not a reasonable price, we have to investigate or review 
their cost statement. And their cost statement, their profit-and-loss 
statement, showed that their general and administrative expenses for 
that 9-month period were approximately 10 percent—10.24. percent, 
as a percentage figure. 

And on their cost breakdown, their percentage was 15 percent, 
which was the second highest of the bidders that we were negotiating 
with, that is their percentage. And we pointed that area out to Mr. 
Adair and Mr. Downs, that we felt that this figure was high. And. 
we Saw no reason why it shouldn’t be 10 percent, that they had been 
operating at that figure. 

Mr. Courtney. Now you did that on the advice of Mr. Evans? 

Mr. ScHNEWERMAN. Well, Mr. Evans was in the negotiations. In 
fact, we went through his general and administrative expenses in his 
’ profit-and-loss statement, that is each item, covering all his expenses— 

his office salaries, his telephone and yrenes expenses. We wanted 
to know why they were so high and we thought they were a little 
unreasonable, even. 
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And then also as far as a profit. They stated a profit of 10 percent, 
which was the highest of the five bidders. And disy had been oper- 
ating on a profit of approximately 8 percent of sales for that 9-month 
period. 

Mr. Courtney. Were there any discussions as to who was or was 
not the low bidder at that time? 

Mr. ScHNEIDERMAN. No, sir. 

Mr. Courtney. Were you asked at that meeting by any represent- 
ative of Keco Industries whether or not the discussions you had on 
that date were to be considered as requests for price revision ? 

Mr. ScunemerMan. Yes, sir. Mr. Adair asked me the question of 
what we meant in our letter of November 2, that price negotiations 
would be conducted. 

Mr. Courtney. And what did you tell him? 

Mr. Scunewerman. I told him that it meant exactly what it stated, 
that we were conducting price negotiations. 

Mr. Courtnty,. Before the meeting broke up, were you asked the 
question by any representative of this concern whether or not what 
you had been discussing that day was or was not to be considered a 
price discussion or price proposal ? 

Mr. ScoNEmeRMAN. Price proposal, sir ? 

Mr. Courtney. I don’t know what you would call it. 

Mr. ScHNEwERMAN. Maybe I can clarify that. 

Mr. Courtney. All right. 

Mr. Scunemerman. He asked me the question of what we meant 
in our letter of November 2. 

Mr. Courtney. All right, you have answered that. 

Mr. ScHNEIDERMAN. Yes. 

Mr. Courtney. Were you asked the specific question, or you, Mr. 
Hickey—— 

Mr. Hickey. I was, sir. 

Mr. Courtney. You were? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. What question was asked of you and what was your 
answer ? 

Mr. Hicxry. Mr. Adair asked me several questions, two of which I 
remember. The first question he asked was: “Will any of the bidders 
that may be higher be informed that they are—that lower quotations 
have been received ?” 

Mr. Courtney. And what was your answer? 

Mr. Hickey. I said, “In the event a direct question is posed to me 
by a bidder, he will be mformed that lower bids have been received.” 

In all fairness to Mr, Adair, I don’t feel that he was trying to deter- 
mine the relative position of his firm and wanted anything other 
than what the other bidders wanted. He was seeking information 
which, of course, all bidders will do. He at that time posed a hypo- 
thetical question to me, which in a sense was “Let’s assume that I 
am the low bidder at the present time and ‘subsequently another firm 
submits a quotation which then makes them the low bidder, will I be 
given an opportunity to revise my price?” 

I said, “Yes, in fairness such an opportunity would be granted.” 

Mr. Courtney. Any other discussions? 


_ Mr. Hickey. There were possibly other questions—yes, there was, 
sir. 
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Near the end of our conference, Mr. Adair asked me to review just 
what I wanted from him. I stated at that time that we would like 
three things from Mr. Adair. 

(1) In your November 13 letter which clarified these engineering changes 
on your proposal, you have made no mention in that letter whether these changes 
are to be accomplished at any change in the contract price. 

He stated, well, even though it isn’t in there, they will be accom- 
plished at no change in cost. So I asked him to confirm that fact 
to me. 

Mr. Courtnry. Which he did. 

Mr. Hickey. Yes, he did, on the 4th. 

Mr. Courtney. What else happened ? 

Mr. Hickey. He also asked—well, going on here, I told him at that 
time, “Also we would like a quotation on table 250, engineering data, 
and table 252 which is specification data.” I asked him to quote by 
peat letter on that and Lieutenant Schneiderman would send out 
a letter within the next couple of days with a bid form attached to it 
setting forth these additional requirements and asked him to quote on 
those two items by separate letter. 

Mr. Courtney. Was that done? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Now let me ask you was that done with the other 
four ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. The same thing. 

Mr. Hickey. Yes, sir. 

Mr, Courrney. Each responded to that particular inquiry? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. All right: 

Mr. Hickey. And also—— . 

Mr. Courtney. Let me ask you this, Was that additional inquiry 
merged into the price which you have given here? 

Mr. Hickey. Yes, sir, it was. 

Mr. Courtney. All right. 

Mr. Hickey. I also asked him to take into consideration these areas 
where we had pointed out to him relative to his general and adminis- 
trative expense, where he had included 15 percent whereas his profit 
and loss statement for the period ending September 30 indicated a 10 
percent general and administrative expense, and also pointed out to 
him the fact that his profit of 10 percent was the highest among the 
bidders that we were negotiating with and whereas a profit of 10 per- 
cent may be entirely reasonable on a small procurement, on a procure- 
ment of several million dollars, it may be very unreasonable. 

Mr. Courtney. Now at that time was Keco Industries the low 
bidder ¢ 

Mr. Hickey. Yes, they were, sir. 

Mr. Courtney. Did they ask you whether they were low bidder at 
that time? 

Mr. Hickey. They never asked either directly or indirectly. 

Mr. Courtney. Did you indicate to him by any sign or any words 
whatsoever that they were or were not low bidder ? 

Mr. Hickey. No, I didn’t, sir. 

Mr. Courtney. Did you, Mr. Schneiderman ? 

89326—57-——15 
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Mr, ScHnewmerMAN,. Did | indicate to them? .., 

Mr. Courrney. Did you indicate by any method. or means that they 
were or were not low bidder ? . 

Mr. ScHNEIpERMAN. Not intentionally. It might have been done 
inadvertently. 

Mr. Courtney. Well—— 

Mr. ScunemerMan. That I don’t know. 

Mr. Courtney. All right. Let’s come on to the other bidders. The 
next in order was what, Mr. Schneiderman ? 

Mr. ScunemerMAN. The next in order as far as conferences, sir? 

Mr. Courtney. Yes. 

Mr. ScunemerMan. The next one was Recony Corp. 

Mr. Courtney. Now they were ultimately given the award on your 
recommendation; is that. right? 

Mr, ScunemwrerMan. They were ultimately the low bidder. 

Mr, Courtney. Ultimately the low bidder, I see. All right, now 
you tell us who represented Recony and when they came to see you, 
how often they came to see you mid what transpired, generally, until 
you came to the final price. Give us the date. 

Mr. ScHNEwERMAN. Recony Corp. 

Mr. Courrnry. Mr. Schneiderman, may I interrupt. Mr. Hickey, 
do you have a chronological 

Mr. Hickey. We have one, sir. 

Mr. Courrney. Record here? 

Mr. Hickey. Yes. 

Mr. Courtney. Do you? 

Mr. Hickey. Yes, sir. 

Mr. Courrney. Would you be in a better position to give the dates 
than Mr. Schneiderman ? 

Mr. Hickry. He has the same information I have. 

Mr. Courrney. All right. Then you take it. 

You have a memorandum on this, do you? 

Mr. Hickey. What we have is a chronological history of the 
negotiations. 

Mr. Courtney. All right. 

Mr. Hickey. A memorandum for file. 

Mr. Courtney. All right. 

Mr. Hickey. It just covers the meetings we held during that 1 
week. 

Mr. Courrnry. That 1 week. 

Mr. Hickey. Yes, sir. 

Mr. Courrney. All right. Whoever is in a position to answer. 
You are the negotiator, Mr. Schneiderman; is that right? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courrney. And you were contracting officer? 

Mr. Hickey. Contracting officer. 

Mr. Courtney. You were going to get to sign this contract; is 
that it ? 

Mr. Hickey. Yes, sir. 

Mr. Courrney. All right, what happened ? 

Mr. Scuneimperman. The meeting with Recony corp., sir, was held 
on November 15, 1956, in the morning. 
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Mr. Courtney. Let me ask you so we can get along‘a little more 
rapidly what we are concerned about. Prices is whatwe are con- 
cerned about. 

Mr. Scunewerrman, Yes. i 

Mr. Courtney. Did you resolve, Mr. Clarke, the technical proposals 
at that meeting ¢ 

Mr. CuarK. Yes, sir. é; q 

Mr. Courtney. Then did you get into a discussion of price? 

Mr. ScHNEIDERMAN, Yes, sir. ‘ 

Mr. Courtney. All right. What proposals were made at that time ? 
Let me ask you first did Recony ask you whether or not they were low 
bidder ? : 

Mr. ScHNewerMAN. They asked if lower quotations were received, 
in essence the same question. 

Mr. Courtney. Yes. 

Mr. SconemeRMAN. Yes; they did. 

Mr. Courtney. And what did you say ? 

Mr. ScHNEIDERMAN. Yes; we had received them. 

Mr. Courtney. Who were the people you were talking about? 

Mr. ScunemerMAN. Racony Corp. was represented by Mr. Gold- 
smith. 

Mr. Courrnry. And who else? 

Mr. ScrrnemermMAN. Mr. Ash and Mr. Benson. 

Mr. Courtnry. Had you known any of these men before ? 

Mr. ScHNEmrrMAN. That was the first time I met Mr. Goldsmith 
and Mr. Ash. I had met Mr. Benson before. 

Mr. Courrney. Had you, Mr. Hickey? 

Mr. Hicxry. Yes; I knew all three of the gentlemen. 

Mr. Courtney. You knew all three of them. They had had previ- 
ous business with your concern ? 

Mr. Hicxry. Yes, sir; had several contracts with them. 

Mr. Courtney. How about you, Mr. Clarke? 

Mr. CrarKke. I knew them all. 

Mr. Courtney. Were they executives of'this concern ? 

Mr. Scunemerman. Yes; Mr. Ash, I believe, was president of the 
firm—I am not sure exactly. 

Mr. Hickry. He is president and Goldsmith was secretary-treas- 
urer. 

Mr. Courtney. All right; tell us, after you told them they were not 
low, if you did, in response to their inquiry, what transpired with 
respect to price only now ? 

Mr. Hickey. They submitted a profit-and-loss statement and a 
balance sheet like the other firms did. Mr. Evans went through their 
profit-and-loss statement and balance sheet. He posed various areas 
where their price seemed to be unreasonable. 

Mr. Courtney. All right. 

Mr. Hickey. Whether in direct material or in general and adminis- 
trative expense or manufacturing burden—in those various areas. I 
don’t remember exactly which areas it was for that firm. T have the 
papers here if you are interested. 

Mr. Courtney. All right. Did you finally receive at that meeting 
a proposed new price? 

Mr. Hicxry. No, sir; we didn’t. 
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Mr. Courtney. Well, when did you next meet with the representa- 
tive of this concern ¢ 

When I speak of “you,” I assume I am including Mr. Hickey. 

Mr. Hickey. On occasion I was with him, sir, and on other oecasions 
I possibly was not. 

Mr. Courtney. All right. 

Mr. Scunewerman. I don’t have any data on that. 

Maybe Mr, Hickey was. 

Mr. Hickey. Mr. Benson was in from time to time. 

Most firms have representatives trying to follow the procurement 
once they have submitted a bid, and in trying to determine the latest 
progress made on the award or something to that effect. 

. Courtney. Yes. 

Mr. Hickey. We are perhaps hesitant in giving information out 
at times. Other times, if it is information that we can give to all 
bidders, we may give it to them upon their visit to the depot. But 
Mr. Benson did come in possibly a couple of times between the 14th 
of November, as he usually comes there every week or every other week. 

And, actually, their first. price revision was submitted to us, and 
we received it on the 7th of December. 

Mr. Courtney. December 7. 

Mr. Hickey. Right. 

Mr. Courtney. Now, you think there had been intermediate 
discussions ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Did you, in the course of those discussions, indicate 
to Recony in response to any query of theirs that they were not low ‘ 

Mr, Hickey. Yes, sir. 

On the 15th of November, when we had the conference with the 


people at that time, in response to a direct question, we did advise 
them: 


Mr. Courtney. That they were—— 

Mr. Hickey. That lower quotations had been received. 

Mr. Courtney. Had been received ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Did any of these bidders—we have asked about 
three now. This is the third one. 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Did any of them know who else was in the field? 

Mr. Hickey. They were never told that information. 

Mr. Courtney. In other words, if they had the information as to 


the names of the five, that did not come from you, am I to understand 
that ? 


Mr. Hickey. Yes,sir. 

Mr. Courtney. Is that right, Mr. Schneiderman? 

Mr. ScHNEWERMAN. Oreventhenumber, They wouldn’t even know 
the number of bidders. 

Mr. Courtney. Or even the number of bidders. 

Mr. Hickey. Right. 

Mr. ScHNEmERMAN. That is right. 

Mr. Courtney. All right. 

Does that conclude the discussion w hich you had with Recony ? 

Mr. Hickey. No, sir, it doesn’t. 
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Mr. Courtney. What happened’ after that? 

Mr. Hickey. As of the 4th of December, in response to a direct 
question from any bidder, neither LieutenantSchneiderman nor I 
would have told any company as to the exact position of their firm 
in the bidding. We felt that by our teletype of the 4th of December, 
we had put everyone on notice that revised quotations would be 
solicited until such time as the 10th of December. 

So if they brought their quotation in—I believe it was hand carried 
by Mr. Benson or possibly it was a letter, on the 7th of December 
and they also revised their quotation by teletype on the 10th of 
December. 

Mr. Courtney. Well, am I correct in saying, then, you got two 


prices from Recony, one on the 7th of December, and another one on 
the 10th? 


Mr. Hickey. Yes, sir. 

Mr. Courrney. The 10th, of course, was the lower—it was lower 
than the one on the 7th. 

Mr. Hickey. Yes, it was, sir. 

The discount hadn’t changed, however, but the price did change. 

Mr. Courtney. The discount had not. changed 

Mr. Hickey. Yes, sir. 

Mr. Courtney. But the price changed. 

Mr. Hickey. The discount remained firm. 

Mr. Courtney. Do I understand this price you are talking about on 
the 10th of December, included the additional material which you 
were purchasing ¢ 

Mr. Hickey. Yes, sir. 

Mr. Courtney. All right. Now, let’s take the fourth bidder, Chrys- 
ler, I believe; isthat right? 

Mr. ScHNEWERMAN. Yes, sir. 

Mr. Rrvers. Mr. Courtney, would you put in the record, before you 
leave this company, where it is located? 

Mr. Courtney. Yes. Would you give there—— 

Mr. Rivers. You see, shipping is a question in this, too. 

Mr. Courtney. Where was this to be manufactured, for Recony? 

Mr. ScuneerMan. It was to be manufactured in Virginia. ‘Their 
home office in New York, N. Y., but it was manufactured in Virginia. 

Mr. Courtney. In Virginia? 

Mr. SconemerMAN. Richmond, Va. 

Mr. Rivers. So he would have to ship it from Richmond, to Shelby, 
or to the using base? 

Mr. ScunewerMAN. The using activity, sir. 

Mr. Courtney. Let me ask you right there so we will be very clear: 
In determining any of these prices, did the shipping costs enter into 
your conclusions ? 

Mr. ScHnemerMAN. In the final evaluation, the evaluation was 
made on f. o. b. origin. 

Mr. Courtney. F. o. b. origin ? 

Mr ScuNEIDERMAN. Yes, because—— 

Mr. Courtney. Were these bids that. we see here on the board and 
which you have given here—they were f. o. b. plant; is that right? 

Mr. ScHNEWERMAN. That is right. 
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Mr. Courtney. And then in evaluating the bids were you to add 
the shipping costs ? 

Mr. Scunemerman. No, sir.’ We evaluated the bids on f. o. b. 
origin, because we knew that some of the shipments would be made 
to activities on the east coast, and some on the west coast. 

Mr. Courtney. What Mr. Rivers, I think, is asking and certainly 
what I am trying to ask is this. The origin of the plant meant that 
you did not include in your determination of what the final price 
would be the shipping cost to wherever the product was to be de- 
livered ; is that right? : 

Mr. ScunemerMan. It wasn’t definite where all the destinations 
would be there, sir. 

Mr. Courtney. So you couldn’t include it. 

Mr. Scunewerman. That is right, sir. 

Mr. Rivers. It was never a factor. 

Mr. Gavrn. It was an f. 0. b. price, and not a delivered price; is 
that right? 

Mr. Courtney. That is right. 

Mr. ScunemermMan. That is right. 

Mr. Gavin. F. o. b. wherever the plant was. 

Mr. Courtney. We are clear on that? 

Mr. ScHNEDERMAN. Yes. 

Mr. Courtney. Let’s get on to Chrysler. 

Who represented Chrysler and what discussions did you have with 
them # 

Mr. ScHnemeRMAN. Chrysler Airtemp Corp. was in our office on 
the 15th of November in the afternoon. 

Recony Corp. was there in the morning. 

I might add that as far as the negotiations with Keco Industries, 
they extended into the afternoon, on the prior day. 

Mr. Courtney. Yes. 

Mr. ScHNEweERMAN. But in this particular instance, we had 2 
contractors on 1 day. 

Mr. Courtney. All right. 

Who were there now representing Chrysler ? 

Let’s have some idea of what kind of men you were dealing with. 

Mr. ScuNeterMAN. Chrysler was represented by Mr. Shattock. 

Mr. Courtney. Anyone else? 

Mr. ScHNEmERMAN. Mr. Curl and Mr. Marsh. 

Mr. Courrney. Were they executives of Chrysler, if you know? 

Mr. ScuNewerMaAn. Of Chrysler Corp. ? 

Mr. Courtney. Yes. 

Mr. Scunewerman. They were executives—I don’t think they were 
executives. Mr. Shattock was in charge and was responsible for the 
engineering area of Airtemp Construction Co., which is a subsidiary. 

Mr. Courtney. The question I guess would be better phrased : 

Were they representatives or in a management capacity with the 
Airtemp Division of the Chrysler Corp. ? 

Mr. ScHNEIDERMAN. Yes, sir; they were on the managerial level. 
Mr. Courtney. They ran that end of it; is that right ? 

Mr. ScHNEDERMAN. Yes, sir. 

Mr. Courtney. Is that right? 

Ts that your recollection, Mr. Clarke ? 
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Mr. CrarKe. That is right. 

Mr. Courtney. Where is their factory for producing this? 

Mr. Ciarxe. That is Dayton. 

Mr. Courtney. What happened then? 

Go ahead, Mr. Schneiderman, and take it up, and let’s get down to 
the final price. 

Mr. ScHNEIDERMAN. It was similar as far as the technical proposal. 

Mr. Courtney. Did Mr. Evans revaluate the profit-and-loss state- 
ment of Chrysler Airtemp? 

Mr. SconewerMan. Yes, sir; he did. 

Mr. Courrney. And did you suggest to them that they should raise 
or lower their profit or other items on this sheet? 

Mr. ScHNEIDERMAN. Yes, sir; specific items of their profit-and-loss 
statement in relation and corresponding to their cost breakdown for 
the particular procurement. 

r. Courtney. At that meeting did you come to an agreement or 
receive proposals which would be consistent with the requirement for 
packing? In other words, I take it at this time you had determined 
there would be 19 foreign pack. 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. That was known at that time; is that correct? 

Mr. ScHNnewerMAN. No; not at this meeting; no. 

Mr. Courtney. Not at their meeting? 

Mr. ScHNEIDERMAN. No. 

Mr. Courtney. What price or what kind of bid were you consider- 
ing at this first meeting? 

Mr. SconewerMan. We were considering the export pack. 

Mr. Courrney. Export pack. 

Mr. ScHNEWERMAN. Yes, sir. 

Mr. Courtney. When did you have a discussion with them, if any, 
with this company or their representatives, concerning the final dis- 
tribution which is on the board—182 units domestic and 19 foreign? 

Mr. ScHNEIDERMAN. Well, sir, at the meeting we told them that 
we were surprised why they hadn’t submitted a quotation on the com- 
mercial pack or immediate use. 

Mr. Courtney. Yes; and what happened ? 

Mr. ScHNneterMAN. They said they misunderstood our particular 
request for proposal in that regard. And they were trying to work 
out a method as far as commercial pack, and they said they would in- 
vestigate the field. 


Mr. Courtney. All right. 

Mr. Sco nerperMAN. They wanted to know the specific number that 
we wanted for commercial pack or immediate use. At that time, we 
didn’t have the information, as to the specific number. We didn’t give 
them that. 

Mr. Courtney. You didn’t give them that? 

Mr. ScHNEmERMAN. No. 

Mr. Courtney. When did you convey the information to them? 

Mr. ScunemerMAN. We conveyed that information to them at the 
same time we conveyed it to all bidders, on the 4th of December. 

Mr. Courtney. On the 4th of December. 

Mr. ScuonemerMAN. On the 4th of December. 

Mr. Gavin. May I ask a question at that point, Mr. Chairman? 

Mr. Hésert. Let Mr. Courtney ask it. 
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Mr. Gavin. Mr. Courtney ? 

Mr. Courtney. Yes. 

Mr. Gavin. In their examination presented to you, what was their 
general and administrative overhead, that you referred to, similar to 
Mr, Adair and Keco? 

Mr. SconewerMaANn. I don’t remember exactly right now what their 
general and administrative expense was, sir. 

Mr. Gavin. Well, you seem to specify particularly on Keco. I was 
wondering whether you examined theirs as carefully as you did Keco. 

Mr. ScHNEIDERMAN. Yes, sir; I reviewed the records on Keco In- 
dustries. 

Mr. Gavin. Yes. Did you review them on Chrysler, too, as to their 
administrative overhead ¢ 

Mr. ScunemerMaN. I am sorry, sir, I mean prior to this particular 
hearing I reviewed their statements, and I reviewed our file. I haven’t 
reviewed the file on the other 4 bidders. 

Mr. Gavin. I was just anxious to know what comparison was made 
between Keco’s administrative overhead, and Chrysler’s administra- 
tive overhead. I thought you might have those figures available. 

Mr. ScHNEERMAN. I can show it to you. 

Mr. Hickey. We do, Mr. Gavin. We have them in the suitcase, 

Mr. Gavin. Yes. What were they? 

Mr. Hickey. May I go to the suitcase and get them ? 

Mr. Gavin. Oh, certainly. We can get that later. 

Mr. Courtney. We just have one other company. While we are 
doing that, Mr. Schneiderman, finish with the discussions you had 
between Chrysler Airtemp and yourself, until you finally got down to 
the price which was the final price. 

Mr. ScHNEIDERMAN. You mean discussions at this particular con- 
ference ? 

Mr. Courtney. Yes—no; all conferences. 

Mr. ScunemermMan. Of all conferences? 

Mr. Courrnry. Tell us exactly what you did until you got down 
to the price. 

Mr. ScHNEIDERMAN. We had another conference with Mr. Shattock, 
the exact date of which I don’t have in front of me. 

Mr. Courtney. That is all right. 

Mr. ScHNEWERMAN. I have it in my diary at home. 

Mr. Courtney. Allright. 

Mr. Scunemerman. At that time—this was prior to the 4th of 
December. We asked them why they hadn’t submitted their quota- 
tion on the engineering data and on the specification, the table 252. 

Mr. Courtney. All right. 

Mr. ScHNEDERMAN. They said they were still going over it in their 
minds and hadn’t come to an exact figure. 

Mr. Courtney. All right. Now, when did you finally get, and 
under what circumstances, the final breakdown price quotation? 

Mr. ScunewerRMAN. I think this meeting that we had, that I can’t 
remember the exact date of, was right around November 30. The 
quotation was received from them—the letter was dated the 3d of 
December. I think it was received on the 4th of December. 

Mr. Courtney. Now, had Mr. Shattock at any time, or anyone 
representing Chrysler Airtemp, asked you in the course of these dis- 
cussions whether or not they were low bidder ? 
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Mr. ScHNEMmERMAN. Well, in essence that question was asked. 
Mr. Courrnry. And you answered it? You answered the question? 
Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. You told them they were not ? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. Is that right? Is that your recollection, Mr. 
Hickey ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Was the question asked of you or Mr. Schneider- 
man ; if you remember ? 

Mr. Hickey. I don’t recall, sir. 

Mr. Courrney. Was it asked more than once? 

Mr. Hickey. I would see noneed to ask it more than once. 

Mr. Courtney. You have no recollection beyond the one time; is that 
right? 

Mr. Hickey. Yes, sir. 

Mr. Courrney. You have no recollection beyond the one time; is that 
right? 

Mr. Hickgry. Yes, sir. 

Mr. Courtney. Allright. Now, the final—am I to understand then 
that the final price was received from Chrysler Airtemp on November 
30 by way of a letter? 

Mr. ScHNEmERMAN. No, sir. 

Mr. Courtney. What was it? 

Mr. ScunemreMan. The letter was dated the 3d of December. 

Mr. Courtney. The 3d of December, I am sorry. And what else 
hap ened after that? Did anything happen after that? 

Mr. Scunewer. You mean as far as—— 

Mr. Courtney. As far as Chrysler Airtemp is concerned ? 

Mr. ScHNnemwerMAN. Do you have anything else in your records, Mr. 
Hickey? Idon’t have any other quotations. 

Mr. Courtney. You have no other quotations. That so far as you 
know meant the final price forChrysler. Now, the last firm was what? 
American—Acme? 

Mr. ScunemerMAy. Acme Precision Products, Inc. 

Mr. Courtney. Now, Acme Precision Products, Inc. Who repre- 
sented them and what discussions did you have? 

Mr. ScunemerMAN. Acme Precision Products, Inc., were at a con- 
ference at our depot on the 16th of November. ‘They were represented 
by Mr. Hoffman, Mr. Krich, Mr. Odom, and Mr. Fish. 

Mr. Courtney. Were they older men and executives of this com- 

any ? 
. Mr. ScHNEWERMAN. Yes, sir; they were. 

Mr. Courrney. Were you asked a question by either of these gentle- 
men concerning whether or not their price was high or low ? 

Mr. ScHnemerMAN. Yes, sir. 

Mr. Courrnrey. And what was your answer? 

Mr. ScHNEDERMAN. We told them that lower quotations had been 

“received. 

Mr. Courtney. Lower quotations than theirs had been received. 
When next after that did you confer with anybody representing this 
concern ¢ 
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Mr. ScunemerMan. I think the date was right around the 30th of 
November, around that period. 

Mr. Courtney. Was that an oral discussion ? 

Mr. ScHNEWERMAN. It was an oral discussion; yes. 

Mr. Courtney. Between Mr. Hickey and yourself and the repre- 
sentatives of this concern / 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. When after that did you come to receive their final 
price at which point you made the determination to award ¢ 

Mr. ScunewerMan. Their final price was received in a wire dated 
November 28, 1956, which was confirmed by a letter dated November 
30, 1956. 3 
. Mr. Courtney. And that is the price than that you have quoted 
ere. 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. Did you have any other discussions at. any other 
time concerning this proposal with any representatives of this firm ? 

Mr. SCHNEIDERMAN. Yes, sir. 

Mr. Courtney. Other than what you have described ? 

Mr. ScHNEERMAN, Yes, sir. 

Mr. Courtney. What. were they ? 

Mr. ScHNEWDERMAN. Well, Mr. Krich, who is their representative, 
I think came in after the 4th of December, and asked as to the relative 
standing of his company. 

Mr. Courtney. And did you 

Mr. ScunemwermMan. After this wire. 

Mr. Courtney. And did you tell him? 

Mr. ScunemermMan. I told him we couldn’t make any statements 
whatsoever on that matter. 

Mr. Courtney. At that time? 

Mr. ScunemerMAN. At that time, and that his bid would be evalu- 
ated and we couldn’t say anything about it. 

Mr. Courtney. Then am I to understand that after the 4th of De- 
cember, the date on which you sent out this TWX, I guess it was—or 
was it a telegram ¢ 

Mr. Hicxry. Telegram. 

Mr. Courtney. Telegram, which has been referred to here in the 
record and called for responses of some kind before December 10. 

Mr. Hickey. Yes, sir. 

Mr. Courtney. After that day, did you or any one of you or any- 
one representing the Air Force that you know—were they in a posi- 
tion to or could they or did you respond to any questions as to whether 
or not any one of these five bidders was or was not. the low man? 

Mr. Hickey. As of December 4, that information was not available. 

Mr. Courtney. After December 4? 

Mr. Hickey. In response to any question from a bidder relative to 
the standing of their firm after December 4, they would not have been 
given the information. 

Mr. Courtney. And you want us to understand that you did not at 
any time give out any information concerning the standing of any 
concern ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. After that point. 
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Mr. Hickey. Personally, yes, sir; until General Thurman on the 
7th of December, in his discussions with Mr, Adair. 

Mr, Courtney. Well, that had no relation to you? 

Mr. Hickey. No relation to me. 

General THurman. On the 7th of January. 

Mr. Hickey. January 7. 

Mr. Courtney. What have you to say on that subject, Mr. Schneid- 
erman? Did you after December 4 give any such information? 

Mr. ScunewerMan. No, sir; I did not. 

Mr. Courtney. Could you or would you haye given any such infor- 
mation if an inquiry had been made? 

Mr. SconeweRMAN. No, sir, The inquiry had been made, sir. 

Mr. Courtney. Oh, Krich asked the question, that is right. 

Mr. ScHNEIDERMAN. Yes. 

Mr. Courtney. And you refused the information ? 

Mr. Scunemerman. Refused the information. 

Mr. Courtney. Mr. Hardy suggested a specific question. Would 
you on and after December 4 have refused that. information to Keco? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. You would have? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. Is that your answer, Mr. Hickey ? 

Mr. Hickey. Yes, sir. 

Mr. Courtney. Now, when in the course of these discussions be- 
tween November 4 and December 10——— 

Mr. ScunemerMAN. November 4, sir? 

Mr. Courtney. November 14, I think it was—when you had your 
discussions with Keeo. When did Keco cease to be the low bidder? 

Mr. ScHNEIDERMAN. The date would be the 30th of November, 1956, 
when we received the letter confirmation from Acme Precision Prod- 
ucts, Inc., which was a confirmation of their telegram of November 
28. So technically it would be the 28th of November. 

Mr. Courtney. That was the first bid, then, that was received lower 
than Keco? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. Between those dates? 

(Mr. Schneiderman nods. ) 

Mr. Courtney. And then after that date, of whatever you said—— 

Mr. ScHNEIDERMAN. The 28th. 

Mr. Courtnrey. November 28, other bidders became lower, is that 
correct ? 

Mr. ScHNEIDERMAN. Yes, sir. 

Mr. Courtney. Mr. Hickey, your telegram stated, of December 4, 
that no unsolicited bids would be received. What did you mean by 
the word “unsolicited” ? 

Mr. Hickey. I meant that no voluntary bids could be submitted by 
any firm. We felt at that time that we had reasonable prices and it 
was time to wrap the procurement up, and we wanted to afford every 
‘firm an equal opportunity if they were going to revise their :price 
to do it prior to December 10, which we tried to impress upon Keco 
Industries in our telephone conversation of the 3d of December and 
also we called Recony Corp. on the 3d or 4th of December advising 
them that we had not received the data requested from them in the 
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conferences on 14th and 15th of November and we wanted that in- 
formation in our hands by December 10, and that as of the 10th of 
December we were aceepting no more bids and we were going to evalu- 
ate on what we had in our hands as of the 15th of November and make 
the award—or 10th of December. 

Mr, Rivers. Mr. Chairman, may I ask—— 

Mr. Hickey. Yes, sir. 

Mr. Rivers. Despite the fact that you told Mr. Adair that if he 
were not the low bidder he would be so informed. 

General Tuurman. I don’t believe he has testified to that effect, Mr. 
Rivers. 

Mr. Hess. Wait a minute, General. Let him answer. 

Mr. Hickey. May I answer, Mr. Rivers? 

Mr. Rivers. Wait now. He gained such an impression from that 
hypothetical question which he propounded to you. 

Mr. Hickey. That hypothetical question, Mr. Rivers, was “Will I be 
given an opportunity to revise my price?” not that I will be informed 
and T answered, “Yes.” 

Mr. Rivers. [f I am not the low bidder. 

Mr. Bates. No longer. 

Mr. Hickey. Given an opportunity to revise my quotations, which 
we gave him on the 4th of December. 

Mr. Rivers. If I am not the low bidder. 

Mr. Hicxsey. Yes. 

Mr. Rivers. So you think he should have read in your telegram 
“You are not the low bidder, now you better submit something else?” 

Mr Hickey. That was a hypothetical question, sir. 

Mr. Courtney. Well, would the answer be different if it were a 
direct question ? 

Mr. Hickey. If he had asked me a direct question at the conference 
of November 14, in all fairness to his firm, in competing with the other 
firms, I would have replied that “You are the present low bidder to- 
day, sir; however, as a result of these conferences that I am going to 
hold this week I can expect to have many prices revisions and whereas 
you may be the low bidder today, you may not be tomorrow.” 

Mr. Rivers. You think that was exactly fair to him, when the other 
people gained the information, just because he didn’t think to pro- 
pound that question? Do you think that was exactly fair? Tt may 
have been done inadvertence. I wouldn’t question your integrity. 
You made a fine witness as far as I am concerned. But do you think 
that was exactly fair to him? 

Mr. Hicgsey. I think it was entirely fair to him, sir. We pointed 
out these areas to him, and his cost breakdown where we felt he was 
high, and asked him to give us a price revision on the 14th of Novem- 
ber. He stated he did not wish to revise his price at that time. Thus, 
we stated that he could send it in at a later date. We didn’t establish 
a deadline date at that time. We called him on the 3d of December 
and asked him for this information, and which we previously had 
asked him for on the 14th of November, and advised Mr. Downs dur- 
ing our telephone conversation that if he wished to change his price 
in any manner he must do so before the 10th of December, and T spe- 
cifically asked him to talk to Mr. Adair on that matter so there would 
be no misunderstanding on the part of Mr. Adair. and notwithstand- 
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ing any previous discussions on the subject, of revision of prices, that 
this was the final date to revise the price, and thus you should have 
it in by the 10th, wa 

Mr. Rivers. Did he know that somebody had underbid him at, that 
time? 3 

Mr. Hickey. No, sir, I never told Mr. Adair that I would inform 
him when someone underbid him. I told him I would give him an 

‘ opportunity to revise his quotation. : j 
r. Rivers. If he asked you, would you haye told him at that time‘ 

Mr. Hickey. At what time, Mr. Rivers? 

Mr. Rivers. The time you are talking about. 

Mr. Héserr, The 3d of December. 

Mr. Rivers. Yes, the 3d of December. , 

Mr. Hicxxy. I would have told him at; that time; yes, sir, As of 
the 4th, I wouldn’t have told him, but as of the 3d 1 would have told 
him. 

Mr. Rivers. And you would have told everybody else ? 

Mr. Hickey. Yes, sir. 

Mr. Rivers. And somebody else did ask and they got the informa- 
tion, prior to December 4? 

Mr. Hickey. Yes, sir, prior to December 4. 

Mr. Rivers. So he didn’t think about it and he didn’t. get it. I 
could reason there that the man by inadvertence didn’t. get all the 
information from somebody. That is my impression. At the same 
time I don’t question your integrity... I don’t question that. 

Mr. Haserr. All right, Mr, Courtney. 

Mr. Courtney. Am I to understand, then, Mr. Hickey, or is the 
committee to understand, what you meant—did you consider that you 
had been solicited or had solicited prices from these four concerns 
when you discussed this relative position in the bidding, that you 
had told them they were not low and that if they were they should 
submit a revised proposal. 

Mr. Hickey. I considered I was soliciting their revised proposals. 

Mr. Courrnry. You considered that you had solicited those four ; 
is that right? 

Mr. Hicxry. | considered I had solicited five. 

Mr. Courtney. Well, but you at least considered you had solicited 
the four with respect to lowering their prices; isn’t that right? 

Mr. Hickey. I am sorry, but I can't change my statement. 

I feel I solicited all five. 

Mr. Courtney. Well, did you feel that you had solicited fow-~ 
Recony, Acme, Airtemp, and American Electric. 

Mr. Hicxry. Yes; I did, along with Keco. 

Mr. Courtnnry. That is all right, 

Now, that is fine. 

I can’t understand and I wish you could explain why you referred 
to unsolicited bids? There were only five firms to whom this telegram 
was sent. 

’ Mr. Hickey. Yes, sir; it was, sir. 
Mr. Courtney. Why would you use the word “unsolicited.” 
Mr. Hickey. I would 
Mr. Courrney. Certainly no one outside the five would respond 
to it. 
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Mr. Hickey. I was attempting to solicit bids from all firms up 
to the time of the fourth of December. And as of that date, I felt 
that we had fair and reasonable prices and that I didn’t want any 
unsolicited revised prices coming in. 

Mr. ScunemwerMaNn. Mr. Courtney? 

Mr. Courtney. Yes, sir. 

Mr. ScuHnemwwerMANn. I drafted the telegram and worked on it and 
maybe I can explain it to you. 

As far as the word “unsolicited,” we felt wp to that-time all bids 
that were being received were solicited, and after a particular date, 
the 10th of December, we didn’t expect any other quotations unless 
it would be directly elicited from a parity by the Air Force, unless we 
directly asked someone to submit a quotation or clarification. We 
had to use the word “unsolicited,” in order to protect us in case we 
needed a clarification on another matter. 

Mr. Courtney. Yes. I see what you mean, then. I see what you 
mean. You meant to convey the idea that there could still be discus- 
sions after December 10, isn’t that what you meant ? 

Mr. Scunemerman. No, sir. 

Mr. Courtney. Well, what else did you mean? 

Colonel Jerrries. Mr. Courtney, may I interrupt here and interject 
a little bit of the philosophy that I have—— 

Mr. Courtney. No; let’s not get into the philosophy. 

Colonel Jzrrrtes. This is not philosophy but fact. 

General Tuurman. It is important. 

Mr. Hess. Let’s find out from the witness who actually wrote the 
telegram and not your interpretation, Colonel. 

We are getting too much of it. 

Mr. Heéserr. Let the witness answer. 

Mr. Courtrnry. You drafted the telegram. 

Mr. ScHNEmERMAN. Yes. 

Mr. Courtney. You didn’t mean to foreclose discussions after 
December 10? 

Mr. Scunemerman. I most definitely did, sir. 

Mr. Courtney. Well, then, why would you have to use the word 
“unsolicited” ? 

Mr. Scunewerman. If I didn’t use the word “unsolicited” I could 
not talk to any of the bidders or have any conferences whatsoever even 
on the most minute points. I couldn’t even say anything to them. 
a Courtney. But the subject of the telegram was price, was it 
not 

Mr. ScHNEWERMAN. Yes, sir. 

Technical proposals, also; yes. 

Mr. Courtney. Well, the technical proposals had been agreed to 
at that time, had they not? 

Mr. ScunemwerMan. Not to the extent of knowing what the price 
would be from all bidders. 

Mr. Courtney. But the technical proposal itself, Mr. Clarke had 
said was resolved. 

Mr. ScunemermMan. That is right. 

Mr. Courtney. In the discussions that occurred before December 
4, is that right, Mr. Clarke? 

Mr. Crarke. That is right. 
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Mr. Courtney. So'the only issue was price, isn’t that right? 

The only thing left to discuss was price, as far as you were 
concerned. 

Mr. Scunemwerman. They could still change their configuration if 
they wanted to. 

Mr. Hickey. May I add something——— 

Mr. Courtney. Would that cause the whole thing to be thrown 
open, Mr. Schneiderman ? 

Mr. Hickey. Not necessarily. 

Mr. Courtney. No. 

Mr. Harpy. May I just ask one question on that, Mr. Chairman ? 

Mr. Courtney. Go ahead. 

Mr. Harpy. By using that language, actually didn’t you leave a 
loophole so if the Air Force had considered it was desirable from the 
standpoint of the Air Force they could have gone back and ask any 
or other bidders to come with 1 or 2 other proposals ? 

Mr. Bares. Of course. 

Mr. Courtney. That is the answer to it. 

Isn’t the answer to that “Yes”? 

Mr. SconEweRMAN. That wasn’t my intention, really, to go out for 
more solicitations after that date. 

Mr. Harpy. You left yourself a loophole so that in any eventuality, 
if you wanted to go back and ask any or all five, you could have asked 
them for additional proposals. 

Mr. ScunererMAn. That is correct, sir. 

Mr. Harpy. That is the answer. 

Mr. Héserr. All right, Mr. Courtney. 

Mr. Courtney. I think that is about all. 

Mr. Gavin. Did you get those figures, on administrative costs ? 

Mr. Courtney. Oh, the Chrysler administrative figures, Mr. Gavin 
asked for. 

Mr. Hickey. Mr. Gavin, I don’t have the cost breakdown with me. 
I thought I had it on the sheet. 

However, to the best of my recollection, it was about 3 percent. 

Mr. Gavin. What were the others ¢ 

Do you have the figures of the other beside Keco—Acme and Ameri- 
can Electric? 

Mr. Héserr. Read them for the record. 

Mr. Gavin. I would like to hear them. 

Mr. Hickey. The general and administrative expense rate applied 
by Recony Corporation was 20 percent. 

Mr. Gavin. Twenty percent. Yes? 

Mr. Hickey. The general and administrative rate applied by Acme 
Precision Products was 11.86 percent. 

Mr. Gavin. Yes? 

Mr. Hickey. The rate applied by American Electronics was—there 
seems to be some question. It is either 4.26 percent or 6.74 percent. 

Mr. Gavin. Now Airtemp? 

Mr. Hickey. Approximately 3 percent, sir. 

Mr. Gayrn. What reasoning is there regardless of the administra- 
tive overhead, of any corporation in determining your thinking on 
their bids? 

Why does that particular afigle come in? 
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A man bids and he is low, His, bid is accepted regardless of what 
his administrative overhead may be.. Why are you concerned about 
that angle of it? 

Mr. Hickry. We are. concerned in the fact that. we are looking in 
all instances to get the most reasonable price for the Government. 
If a man is quoting rates, general and administrative, and profit 
rates, which are much higher than his profit and loss statement 
would indicate that he has been securing in the past, then we try to 
reduce those rates down to what his actual operations are, 

General THurMAN. That reduces the price, Mr. Gavin, 

Mr. Hickey. That in turn reduces the price. 

Mr. Gavin. What? 

General THurMAN. That reduces the price. 

Mr. Gavin. I understand. 

Mr. Bares. Mr. Chairman, may I get in one question / 

Mr Héserr. Go ahead, Mr. Bates. 

Mr. Bares. Mr. Schneiderman, there is some question here to 
whether on that November 14 meeting whether Keco, was given an 
opportunity to revise its bid. What is your recollection of that situa- 
tion ¢ 

Were they given an opportunity ? 

Mr. ScHnewerman. Yes, sir. I asked Mr. Adair if he wanted to 
revise his bid, at that time. 

Mr. Bares. Now, we got two statements in the record already. 

One is “Was not invited to revise its price proposal,” and another 
quotation which says that “Keco’s representatives were then asked 
whether they wished to submit a revised quotation.” 

Now, in your judgment which one is correct, to the best. of your 
recollection / 

Mr. ScuneimerMan. That they were asked to submit a revised quo- 
tation, after he asked me the question concerning the November 2 
letter, what we meant by price negotiations. 

Mr. Bares. When were you notified concerning these hearings here ? 

Mr. ScHNEIDERMAN. When I was notified ? 

Mr. Bares. Yes. 

Mr. ScHNEWERMAN. ‘I was notified Thursday, last Thursday. 

Mr. Bares. A week ago. 

Mr. ScHNEIDERMAN. A week ago—a week from yesterday. 

Mr. Bates. You read all the statements that have been submitted for 
the record heretofore. 

Mr. ScHNEWERMAN. Heard all the statements. 

Mr. Bares. Yes; have you read all the statements that have been 
submitted ? 

Mr. ScHNEWERMAN. I read most of them; yes, sir. 

Mr. Bares. All right, Mr. Chairman. 

Mr. Héserr. I just want to ask one question before Mr. Hess does. 

General THuRMAN. Sir, may I clarify something ? 

I don’t believe the lieutenant had an opportunity to read Mr. Adair’s 
statement. He may have. 

Mr. ScHNEIDERMAN. Mr. Adair’s statement ? 

Mr. Courtney. You were present, weren’t you, when Mr. Adair 
testified ? 

Mr. ScHNEIDERMAN. Monday. I have been here. 
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Mr. Hésert. Yes. You two gentlemen were the only two in the 
possession of the submission of the figures on the bids. 

Mr, SCHNEMERMAN.. Yes, sir. 

Mr. Héserr. Were the only people who knew what these bids were? 

Mr. ScHnewerMAN. The price analyst. 

Mr. Hézerr, Mr, Hickey, and Lieutenant Schneiderman. 

Mr. ScuNEteRMAN. And the price analyst. 

Mr. Hézerr. Of course, and the price analysis: 

Mr. Courrney. Mr. Evans. 

Mr. Héserr. Mr. Evans. Three people, 

General THurman. And the engineer. 

Mr. Héserr.. No; Mr. Clarke knew nothing about this. 

Mr. Ciarke. No. 

Mr. Heperr. Mr. Evans knew what the price submission was, you, 
Lieutenant Schneiderman, knew, and you, Mr. Hickey, knew. 

Mr, Hickey. Yes, sir. 

Mr. Héserr. Nobody else was in official possession or legally in 
possession of those figures. 

Mr. Hickey. No one was in possession of the figures, 

However, at one time or another Colonel Jetleries may have been 
advised as.to the relative standing of the bidders. 

Mr. Hénerr. Well, then, I ask each one of you individually, in- 
cluding Colonel Jefferies, did you all give aie any information. as 
to the bids submitted, any of the five companies in the contpetitive 
range? 

Colonel Jerrertes. So far as exact figures that were quoted—— 

Mr. Héserr. What is that, sir? 

Colonel Jerrertes, So far as exact figures quoted by any bidder, 
they were not revealed by anyone. 

Mr. Hépert. By you. 

Colonel Jerreries. By me or by any member of my organization. 

Mr. Héserr. You can’tsay that. You can’t say that. 

Mr. Courtney. You can answer for yourself. 

Mr. Héserr. You can only speak for yourself. You didn’t sub- 
mit them to anybody else ? 

Colonel Jerrertes. No, sir. 

Mr. Héserr. All right, Mr. Hess. 

Mr. Hess. I want to ask Mr. Hickey just a couple of questions. 

Mr. Hicxry. Yes, sir. 

Mr. Hess. Mr. Hickey, I believe you said when Mr. Courtney was 
questioning you there about your background. 

Mr. Hickey. Yes, sir. 

Mr. Hess. Your education. 

Mr. Hickey. Yes, sir. 

Mr. Hess. And I think you said you served in the Army ? 

Mr. Hickey. Yes, sir. 

Mr. Hess. In what capacity ? 

Mr. Hickey. As a chief clerk in the G—4 section during the time 
I was in Osaka, Japan. 

Mr. Hess. Did you have a rank ? 

Mr. Hickey. Yes, 1 was 

Mr. Hess. Officer rank? 

Mr. Hickey. No, sir; I was an enlisted man. 

89326—57-——16 
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Mr. Hess. Enlisted man? 

Mr. Hickey. T-5. 

Mr. Héserr. Lieutenant Schneiderman, did you submit them to 
anybody else ? 

Lieutenant ScunemeRMAN. No, sir; I did not. 

Mr. Héserr. You, Mr. Hickey, did you submit them to anybody 
else ? 

Mr. Hickey. Mr. Hébert, perhaps we ought to establish a date in 
our minds as to when we 

Mr. Hésvert. I mean prior to December 4. 

Mr. Hickey. Oh, no; not prior to December 4. 

Mr. Hésert. Not December 4, but prior to December 10? 

Mr. Hickey. December 10; no, sir. 

Mr. Hésert. Yes, prior to December 10. 

Mr. Hickey. No, sir. 

Mr. Hérnert. Then if I would say to you that at least two other 
bidders were in possession of the Wed figures, would you have an 
explanation to know how the two other bidders came into possession 
of those figures ? 

Mr. Hicker. No, sir; I wouldn’t. 

Colonel Jrrrrres. I would welcome the information, sir; from my 
official position, because I would certainly be happy to prosecute the 
person who revealed it. 

Mr. Hénerr. Naturally you would. That is why I am asking you 
these questions. This area will probably be explored further. That 
is why I say, Colonel, you can’t speak for anybody but yourself— 
that is all we are asking you to do. 

Mr. Hess. You never reached the grade of sergeant? 

Mr. Hickey. No, sir. 

Mr. Hess. I see. How long were you in the service? 

Mr. Hicxry. Eighteen months altogether, sir. 

Mr. Hess. Eighteen months. and you applied, then, some time 
later, of course, after you got out of the service, you applied to Shelby 
Air Force base for a position ? 

Mr. Hickey. Yes, sir. 

Mr. Hess. Who did you apply to at that time? 

Mr. Hickey. Our personnel office. We have a personnel section. 

Mr. Hess. And the personnel man was the man who hired you? 

Mr. Hickey. Yes, sir. 

Mr. Hess. And who gave you your present position that you have 
there now ? 

Mr. Hickey. Lieutenant Colonel Jeffries is the one who promoted 
me to my present position. 

Mr. Hess. He promoted you to the position you hold now? 

Mr. Hickey. Yes, he did. 

Mr. Hess. On these dates, November 13 to the 16th, when you held 
these conferences with these various companies, I believe you did tes- 
tify that all four of the companies with the exception of Keco, when 
they asked whether they were low or not you told them they were not? 

Mr. Hickey. Yes, sir; we did. 

Mr. Hess. I see. And Keco never asked you whether they were low, 
other than the hypothetical question that they bhoperided to you? 

Mr. Mickey. That is right, sir. 
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Mr. Hess. That is all. 

Mr. Hépert. Mr. Rivers. 

Mr. Rivers. Now, Mr. Schneiderman. 

Mr. Hésert. Lieutenant Schneiderman. 

Mr. Rivers. And Colonel Jeffries and Mr. Hickey. 

Did any or either of you gentlemen ever at any time regard Mr. 
Adair or his representatives as a nuisance or did he irritate you or did 
you like or dislike to see him coming or prefer to see him going, or 
what? Just what did you think about him? That is what I want to 
find out. You sure didn’t break your neck to give him any informa- 
tion. I just wondered if he was irritating an y or anything like 
that. Did you ever hear that discussed? I will start with you. 

Lieutenant SctnemerMaNn. I met Mr. Adair on one occasion and 
that was at the conference we had on November 14. That was the 
only time I ever met the. gentleman prior to these hearings. 

Mr. Rivers. And did yom form any opinion of him, other than that 
he was a fine gentleman ? 

Lieutenant ScHNetpeERMAN. I knew he was a member of the bar, we 
discussed it at lunch, and I thought we had a very agreeable lunch 
period, and I thought the negotiations were very amicable. I had no 
other feelings of him except from that one negotiation. 

Mr. Rivers. Did you think he was getting too high a salary, bein 
a member of the bar and an officer in the organization? Did you think 
to yourself “Well, you are a lawyer, yet you got a salary here about 
*X’ number of dollars higher.” 

Lieutenant ScHNEDERMAN. I don’t know, sir; about his salary. 

Mr. Rivers. That is.in the administrative overhead. 

General TuurMAN. Sir, individual salaries normally don’t show in 
general and administrative figures, 

Lieutenant ScanetperMAN. I didn’t know his salary. 

Mr. Rivers. It doesn’t? What is administrative overhead ? 

Colonel Jerrries. They show as a lump figure, sir; not as an in- 
dividual 

Mr, Rivers. You don’t ever ask anybody “what do you pay the pres- 
ident, what do you pay the vice president, what do you pay the public 
relations man, or somebody who runs around Congress”—I mean 
runs around Washington? You don’t ask him that? 

Colonel Jerrries. No, sir. 

General THurmMaNn. Sir, you are covering a lot of territory, more 
than this case. 

Mr. Rivers. Wait now. If I am covering, you can stop me. I am 
asking. I am not reflecting. I am asking. 

I want to know what administrative overhead is. Because when 
they have a runout with your people they generally find their way up 
to Capitol Hill. I want to know who is included in that. 

General THurmMaAN. We have been under an awful lot of fire from 
the Aircraft Industries Association, because we have raised questions 
in individual cases on CPFF contracts as to individual salaries. 

Mr. Rivers. Of course you have. I think you should. 

General THurMAN, I just don’t want it to appear that we never do 
that. 

But in the matter of adjusting the administrative overhead or trying 
to do so, we rarely in an individual case go into the individual salaries 
involved. It is a gross lump figure. 
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Mr. Rivers. And salaries weren’t discussed, in that 10 percent, or 
whatever the percentage was, which disqualified Keco as it turned out ? 

What about you, Colonel Jeffries? 

Colonel Jerrrtes. Mr. Rivers, in connection with Mr. Adair, I have 
since March of 1954 continuously had conferences. and conversations 
with Mr. Adair on contractual matters. As was recited'to your com- 
mittee a couple of days ago, in the testimony here, I refused to extend 
to. Mr. Adair an invitation in April of 1956 on a quantity of 157 MA-3 
alr conditioners. 

I cannot consciously ever say I have harbored any malice afore- 
thought or harm toward Mr. Adair. I have considered him to act in 
all capacities in a manner that I would expect of most prudent busi- 
nessmen and to seek recourse when he felt he did not have or had not 
received the proper treatment. I think likewise that I enjoy a good 
friendship with Mr. Adair. 

I certainly have been invited to visit his plant on 2 occasions, 1 when 
he opened the new facility recently, and, second, when he was present- 
ing to the Air Force a prototype of a new air conditioner being devel- 
oped under a research and development contract. 

Mr. Rivers. Do you feel the same way to him on March 1, 1957? 

Colonel Jerrries. Yes, sir; I do. 

Mr. Rivers. Do you think if you had a contract now you would feel 
just as cordial to him, after what has transpired at this hearing? 

Colonel JEerrries. I do. 

Mr. Rivers. And you don’t feel that he has in any way offended your 
innermost or outermost feelings? 

Colonel Jerrries. No, sir. 

Mr. Hicxry. In answer to your question, Mr. Rivers, I feel that 
my relations with Mr. Adair have been no different than with a num- 
ber of other gentlemen. I think that we have gotten along suitably. 
At one time, at the same time Colonel Jeffries was talking about, in 
April I believe of 1956, when we had the urgent procurement for the 
157 air conditioners, I was the party who took the call at that time. 
During that telephone conversation—I think if you will refer to our 
statement you will see that we mentioned that he gave me a hard time 
at that. time. 

Mr. Rivers. Well, now 

Mr. Hickey. Well, he did give me a hard time. But that hasn’t 
changed my feelings toward Mr. Adair. I consider him as one of my 
friends, along with the rest of the representatives. 

Mr. Rivers. Despite the fact that he gave you a hard time? 

Mr. Hickey. Yes, sir. 

Mr. Rivers. Now, do you feel—what about Airtemp? Did they 
give you a hard time? 

Mr. Hickey. No, sir; I don’t believe they ever have. 

Mr. Rivers. Well, I imagine you would feel a little better toward 
Airtemp than you would Keco, wouldn’t you? 

Mr. Hickey. No. I don’t think that I can let personal feelings ever 
enter into something like that. I have to treat all contractors the same. 

Mr. Rivers. So if he were to come to your office now, you would have 
just the same type of open, cordial reception that you have always 
had? 

Mr. Hickey. Yes; I would, sir. 
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Mr. Rivers. And you would never at any time regard him as any 
nuisance ? 

Mr. Hickey. No, sir. 

Mr. Rivers. And you don’t harbor any animosity toward him? 

Mr. Hickey. No, I don’t, sir. 

Mr. Héeert. Mr. Gavin. 

Mr. Gavin. My question is directed at the lieutenant colonel. 

You think that Mr. Adair is a man of character and integrity? I 
concluded that from what you say; is that right? 

Colonel Jerrries. Yes, sir. 

Mr. Gavin. That is all. 

Mr, Héserr. Mr. Hardy. 

Mr. Harpy. Mr. Chairman, I will defer mine until some other time. 

Mr. Hésert. Mr. Bates? 

Mr. Bares. No. 

Mr. Héevert. Mr, Miller? 

Mr. Mitier. I think that these gentlemen have a very good philoso- 
»hy. 
: Mr. Héserr. Is that your observation ? 

Mr. Muuer. That is my contribution, 

(Statement submitted by General Haugen for incorporation into 
the record is as follows :) 


MIL-I-26036 (USAF) 
22 August 1956 


MILITARY SPECIFICATION 


Instructions for preparation of contractor-prepared specifications for assembly- 
type ground support equipment. 

1. Scopr.—This specification contains instructions to be followed by U. S. 
Air Force contractors in the preparation of contractor specifications for assembly- 
type ground support equipment. These instructions are to govern the specifica- 
tion written and to establish the format of the specification, but are not to be 
construed as requirements applicable to the design or construction of ground 
support equipment. 

2. APPLICABLE DOCUMENTS. 

2.1 The following specifications, standards, and publications, of the issue 
in effect on date of invitation for bids, form a part of this specification : 


SPECIFICATIONS : 


Federal 

NN-B-591 Boxes, Fiberboard, Wood-Cleated (for Domestic Shipment) 

NN-B-621 Boxes, Wood, Nailed and Lock-Corner 

LLL-B-631 Boxes, Fiber Corrugated (for Domestic Shipment) 

PPP-B-566 Boxes, Folding, Paperboard 

PPP-B-585 Boxes, Wood, Wirebound 

PPP-B-601 Boxes, Wood, Cleated-Plywood 

PPP-B-676 Boxes, Set-Up, Paperboard 

Military 

JAN-P-100 Packaging and Packing for Overseas Shipment, General 

Specification 

JAN-P-103 Packaging and Packing for Overseas Shipment Boxes ; Wood 

; Cleated; Solid Fiberboard 

JAN-—P-106 Boxes ; Wood, Mailed (Overseas Type) 

JAN-P-108 Boxes, Fiberboard, Corrugated and Solid (Military Type) 

MIL-P-116 Preservation, Methods of 

a oe Barrier Material, Greaseproofed, Flexible (Waterproofed) 
AN-P-127 


Packaging and Packing for Overseas Shipment—Tape, Ad- 
hesive, Pressure-Sensitive, Water Resistant 
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MIL—B-130 Barrier-Material, Paper, Noncorrosive 

MIL-B-138 Boxes, Wood, Fiberboard-Lined for Overseas Shipment (for 
Weight Contents Not Exceeding 500 pounds) 

MIL-—A-148 Aluminum Foil 

MIL-P-197 Preservation, Packaging and Packing of Anti-Friction Bear- 
ings, Associated Parts, and Sub-Assemblies 

MIL-T-704 Treatment and Painting of Material 

MIL-—P-4185 Paper, Tissue, Wrapping 

MIL—B-4229 Boxes ; Paperboard, Metal-Stayed 

MIL-E-4970 Environmental Testing, Ground Support Equipment, Gen- 

eral Specifications for 
MIL—D-—5028 Drawings and Data Lists; Preparation of Manufacturers’ 


(for Production Aircraft, Guided Missiles, Engines, Ac- 
cessories, and Other Auxiliary Equipment) 


MIL-P-5069 Packaging and Packing of Flight Clothing 


MIL-—P-5633 Packaging and Packing of Aircraft Material in Steel Ship- 
ping Containers 
MIL—P-6064 Packaging of Lightweight Aireraft Accessories 


MIL-—D-9281 Drawing and Drawing Indices; Preparation of by Manufac- 


turers (for Production Electronic Equipment) 


MIL-B-10377 Box, Wood, Cleated, Veneer, Paper Overlaid 

MIL-L-—10547 Liners, Case, Waterproof 
STANDARDS: 

Military 

MIL-STD-105 Sampling Procedures and Tables for Inspection by Attributes 

MIL-STD-129 Marking for Shipment and Storage 

MIL-STD-130 Identification Marking of U. S. Military Property 
PUBLICATIONS. 


Air Force-Navy Aeronautical Bulletins 

405: Storage Life—Aeronautical Articles 

U. S. Air Force Bulletins 

F49: Codes for Ground Equipment Finishing Schemes 

56: Preservation, Packaging, Packing and Marking for Shipment Specifications. 


(Copies of specifications, standards, and publications required by contractors 
in connection with specific procurement functions should be obtained from the 
procuring activity or as directed by the contracting officer. ) 

3. REQUIREMENTS. 

3.1 GENERAL FORM AND CONTENT OF SPECIFICATION. 

3.1.1. The contractor-prepared specification shall present, in summary form, 
all pertinent data relative to the design and, in addition, shall make reference 
to any other data which may be necessary for a complete description of the ground 
support equipment or design. 

3.1.2. Descriptions shall be complete and precise. Contractor-prepared speci- 
fications shall indicate the obligations of the contractor, type of: construction, 
details, et cetera, and the degree of compliance with requirements. An exact 
repetition of the language of those paragraphs in the applicable performance-type 
specification that are suggestive of various arrangements, constructions, et 
cetera, or covered design requirements, is not satisfactory and shall be avoided. 

However, the foregoing does not preclude a repetition of performance-type 
specification paragraphs that are definite and mandatory, such as weight, dimen- 
sions, test procedures, tests, et cetera. If necessary, any any paragraph so re- 
peated shall be expanded to give a concise yet complete description of the part, 
arrangement, construction, test setup, test equipment, et cetera. 

3.1.3 Format.—The format of specifications shall follow the format outlined 
hereinafter. Paragraph headings specified shall be utilized as applicable and 
do not necessarily cover all paragraph headings that will be utilized in the 
specifications. The content of each paragraph contains explanatory information 
relating to the data to be included under each paragraph heading of the speci- 
fication. Example paragraphs shall be followed as closely as possible, 

3.1.3.1 Pager Size, SPACING AND INDENTATION.—Page size, paragraph. spacing, 
indentation, and margins shall be in accordance with figures 1 and 2, Only the 
bold-faced notes are applicable. 

3.1.3.2 RepropucinLe Copy.—The original reproducible copy shall be of such 
material and so processed that a minimum of 100 acceptable copies can be made. 
Acceptable copy is defined as having such legibility and contrast that every line 
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shall appear in its entirety; every number, letter, and character shall be totally 
and clearly visible. Copy for reproducing by methods based on transparency 
shall be of such legibility that it will withstand a two-step vandyke process of 
reproduction and furnish the legibility specified above. Copy shall be of any 
one of the following types: 

a. Blue duplimat: This type shall not be interleaved with either of the two 
immediately following types in a particular document. 

b. Typewritten tracing paper or vellum, backed by a sheet of carbon paper 
reversed to make an additional imprint on the back of the tracing paper. 

ce. Vellum (reproducible) print made by letterpress or offset printing process. 

d. Inked line illustrations on vellum or tracing paper. Any text thereon shall 
be carbon-backed. 

3.14 CHANGES TO CONTRACTOR-PREPARED SpECIFICATIONS.—-To facilitate keep- 
ing the specification up-to-date between revisions, as changes are made, con- 
tractor change notice sheets prepared in accordance with Appendix I, for filing 
opposite each page of the specification affected by any approved Hngineering 
Change Proposal, shall be forwarded to the procuring activity. The quantity 
of change notice sheets shall be furnished in the same quantity as specified for 
the specification. 

8.2 The specification shall conform to the following: 

3.2.1 Cover SHEET. (A reproducible sheet, giving the governmental nomen- 
clature of the equipment, AF type designation, contractor's specification number, 
date, manufacturer’s name, and any other identification. ) 

3.2.2. TABLE oF ConTENTS. (A table of contents, when required, giving the 
location of the main paragraphs and subparagraphs. ) 

8.2.3 Section 1. Scope.—The scope of the specification is a clear, concise 
abstract of the coverage of the specification and shall be stated briefly as follows: 

1.1 This specification covers the design, fabrication, and test requirements for 
one type of _.__, designed Type ~.__, for_....-._-.. 


3.2.3.1 When more than one type and class is covered, the arrangement shall 
be as follows: 


1.1. Score.—This specification covers the design, fabrication, and test require- 
ments for 


-sliheeeeeiien shall be of the following types and classes 


Class 2 


© 


3.2.4 SEcTION 2. APPLICABLE DocuMENTs.—Section 2 of the specification to be 
furnished shall be arranged as follows, which is similar to that shown in section 
2 of this specification, and shall include only those documents referenced in. the 
text. Documents shall be listed by number of symbol and title. 

2. APPLICABLE DOCUMENTS. 


2.1 The following documents, with dates as listed below, form a part of this 
specification : 


SPECIFICATIONS : 

Federal 

(Number) .___ dated ._____-___ (Nomenclature) 

Military 

(Number) —_.. dated ~_......-- (Nomenclature) 
STANDARDS : 

Military 

CARES - nctie CUUURITO -otrencstinipeiaiantb (Nomenclature) 
PUBLICATIONS : 
Air Force-Navy Aeronautical Bulletins. 

CIN CIRINS Ps o-cncs, SUULRINUE Gchaccenspkcnernian (Nomenclature) 
U. S. Air Force Bulletin. 

COO IOE F wieee CUEOL tac eat eaeen (Nomenclature) 


(Copies of documents required by contractors in connection with specific 
procurement functions should be obtained from the procuring activities or as 
directed by the contracting officer.) 

8.2.4.1 Contractors’ specifications which are or can be furnished by the pro- 
curing activity shall be listed under the contractors’ name and shall be identi- 
fied as to the specific dated issue which is applicable. 
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3.2.4.2 Contractors’ drawings which are or can be furnished by the procuring 
activity shall be referred to by specific issues or, when there is a large number of 
drawings involved, reference shall be made by specifying the specific numerical 
indexes of drawings, by dates of such indexes. Such lists shall indicate the 
specific issues of the drawings. 

3.24.3 An example of paragraph text which might succeed the text on 
Government publications is as follows: 

2.2 The following nongovernment specifications and indexes of drawings, 


of the exact issues shown, form a part of this specification to the extent specified 
herein : 


(Contractor's name) specifications.— 


No. Date Title 
(Contractor’s name) indexes of drawings and associated specification data. 
Date Group or Unit 


3.2.5. Section 3. ReQUIREMENTS.—AIl essential requirements and descriptions 
applying to the design and fabrication of the product covered by the specifi- 
cation shall be stated in this section. The requirements shall be worded to pro- 
vide a definite basis for rejection in those cases where the quality and work- 
manship are such that the item is unsuitable for the intended purpose. 

3.2.5.1 PREPRoDUCTION.—When a prepared sample is required, the following 
standard paragraph shall be included : 

3.1 PRePRopUcTION.—This specification makes provision for preproduction 
testing. 

3.25.2 CoMPONENTS.—For purposes of this specification, a component is a 
self-contained element of a complete system or operating equipment, and is es- 
sential for the operation of the assembly-type items. Normally, it is a combina- 
tion of parts, subassemblies and assemblies; e. g., amplifiers, gas engines, motors, 
pumps, ete. The paragraph shall be stated as follows: 

3.2 ComMPpoNnEeNtTs.—The (name of product) shall consist of the following: 
Item No. Quantity Nomenciature See Requirements 

3.2.5.3 Matertat.—aAll references to material shall be specified as applicable, 
designating the character or quality of the principle and other materials. When 
a definite specification for a material or component is specified it shall be in- 
cluded along with the requirements for the particular component. 

3.2.5.4 Desten.—The major characteristics shall be specified under this head- 
ing. The characteristics considered under this heading are the overall func- 
tional characteristics, not the details which should be covered in individual 
paragraphs. 

3.2.5.5 Construction.—The specific points of construction shall be included 
under this heading and shall be characteristics that would normally be provided 
through drawings but are worthy of special consideration in general terms and 
may be stated as follows: 

3.5 Construction.—The (name of product) shall be designed and fabricated 
substantially in accordance with (name and number of applicable drawings) 
to the extent and within the limitations specified herein. 

32.5.6 PrerRForMANCE.—AIl general and detail performance and product char- 
acteristics which are expected from the operation of the equipment shall be 
included under this heading. The performance characteristics shall be stated 
without reference to tests specified in section 4. This shall include all conditions 
such as environmental, mechanical, electrical, et cetra. The performance char- 
acteristics may include limitations on tolerances as applicable. 

3.2.5.7 Devratrs of Components.—The requirements for the individual com- 
ponents of an assembly-type item shall be specified under appropriate headings. 
Each component heading may have as many subparagraphs as needed. 

3.2.5.71 The functional, operational, dimensional, and tolerance limitations 
shall be specified in detail. Requirements shall be included to insure the re- 
quired degree of interchangeability between competitive items, i. e., as an 
assembly, or assembly and fast moving spare parts, et cetera, specified in the per- 
formance specification. 

3.2.5.7.22 When a Government or a non-Government standardization activity 
specification adequately describes an acceptable component, the component shall 
be specified by reference and should be written thus: “* * * in accordance with 
specification (or Standard) * * * ” or “shall be as specified in Specifica- 
o>. 

3.2.4.7. When an item cannot be adequately described because of its techni- 
cally involved construction or composition, the name of one and, if possible, 
several commercial products may be included as part of the required description 
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followed by the words “or equal’ or preceded by “equal to and interchangeable 
with * * *,” or some other similar wording to assure full and free compe- 
tition. The use of the name of a commercial product will not preclude the 
necessity of including the essential characteristics of a component. 

8.2.5.7.4 Reference shall be made to drawings, if such can be furnished by the 
procuring activity, or a specification figure made a part of the specification, when 
required for clarity and conciseness of the description. 

3.2.5.7.5 The last subparagraph under each component shall be designated 
“Inspection and Maintenance.” This subparagraph shall describe provisions for 
lubrication, access for inspection, method of mounting, servicing, removal, et 
cetera, as applicable. A statement shall be included as to whether special tools 
are required for performance of inspection and maintenance functions. 

3.2.5.8 INTERCHANGEABILITY.—Each specification shall include the following: 

3.8 INTERCHANGEABILITY.—AIl parts having the same manufacturer’s part 
number shall be functionally and dimensionally interchangeable. The drawing 
number requirements of MIL—D-5028 shall govern changes in the manufacturer’s 
part number. 

3.25.8.1 When preparing a specification for electronic equipment, change the 
reference in the interchangeability paragraph from MIL—D-5028 to MIL-—D-9281. 

3.2.5.9 Rapio INTERFERENCE SUPPRESSION.—The paragraph in the applicable 
performance-type specification shall be repeated in the design specification. 

3.2.5.10 DriMEeNsIons.—The requirements for overall dimensions and tolerances 
may be specified by reference to drawings or figures or shall be included under 
this hearing. If requirements are established by reference, the dimensions and 
tolerances shall not be repeated under this heading. 

3.2.5.11 WerericuHt.—The weight of the item of equipment covered by this speci- 
fication shall be specified under this heading. The weight should be the actual 
weight of the accepted item with tolerance. 

3.25.12 Finiso.—The kind of finish required shall be specified under this 
heading. (Ground equipment finishes are described in Bulletin F49 and Speci- 
fication MIL—T—704.) 


3.2.5.13 IDENTIFICATION OF Propuct.—The nameplate or product marking shall 
be specified as follows: 

3.13. IDENTIFICATION or Propuct.—Equipment, assemblies, and parts shall be 
marked for identification in accordance with MIL-STD-—130. 

3.2.5.13.1 If additional markings are required due to the nature of the product, 
they shall be in addition to those required by MIL-STD-130. 

3.2.5.14 GOVERNMENT-FURNISHED Properry.—When applicable, all equipment 
intended for use in fabricating the end item of equipment and which would 
normally be furnished by the Government shall be listed and identified by 
nomenclature, specifications or drawing numbers, and quantity under the head- 
ing ‘‘Government-Furnished Property.” 

3.2.5.15 GOovVERNMENT-LOANED ProperTy.—When applicable, all equipment in- 
tended for use in testing, or as samples, and which will be furnished by the Gov- 
ernment shall be listed after government-furnished property. 

3.2.5.16 WorkMANSHIP.—This paragraph shall include the requirements as to 
the quality or the standard of the workmanship in the fabrication of equipment. 
Generalities should be avoided if at all possible. 

3.2.6 Section 4. QUALITY ASSURANCE Provisions.—This section shall include 
procedures concerning sampling, inspection, and tests as applicable and shall not 
contain provisions properly a part of other sections of the specification. 

3.2.6.1 Requirements stated in Section 3 shall be supported by test procedures 
in Section 4. 

3.2.6.2 QuaLIty ContTro: THROUGH SuRvVEILLANcCE.—The Air Force Quality 
Control operates under a surveillance-type policy. This policy is implemented by 
making the contractor responsible for inspection and test and other forms of 
quality assurance (see 6.2.1). This permits the Government to control specifica- 
tion compliance without doing all of the testing ; the Government can then adjust 
its coverage depending upon contractor performance. Therefore, only those 
instructions that the contractor should follow shall be included. 

-3.2.6.3 Inspection and test requirements contained in the applicable per- 
formance-type specification shall be amplified in the design specification by 
inclusion of test setups, test equipment used, et cetera. 

3.2.6.4 CLASSIFICATION OF TrestTs.—Except in rare circumstances, all tests will 
fall under acceptance tests or acceptance and preproduction tests. Use the 
following standard paragraph 4.1 below that applies: 
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STANDARD PARAGRAPH A 


4.1 CLASSIFICATION oF TrstTs.—The inspection and testing of the (insert 
name of item) shall be classified as follows: 
a. Acceptance tests—See 4.2. 
b. Preproduction testing—See 4.5. 


STANDARD PARAGRAPH B 


4.1 CLasstIFicatTion or Tests.—The inspection and testing of the (insert name 

of item) shall be classified as follows: 
Acceptance tests 

3.2.6.5 AccEePTANCE Trests.—Acceptance tests are performed on individual 
items and individual lots that have been submitted for acceptance under contract. 

3.2.6.5.1 INpIvipuAL Trests.—Use “Individual Tests” as a general heading for 
all tests or examinations of product performed on every single item (100 percent 
inspection). 

EXAMPLE 


42 AccepPTaNce Tests.—Acceptance tests shall consist of: 
a. Individual tests 
b. Sampling plans and tests 
42.1 Inptvipvat Tests.—Each (insert name of item) shall be subjected to 
the following tests as described under 4.4, Test MetnHops, of this specification : 
a. Examination of product—See 4.4.1. 
b. Functional tests—See 4.4.2. 
3.2.6.5.2 SAMPLING PLAN AND Tests.—Call for acceptance testing by sampling 
where practical. Sampling tests are accomplished either by periodic sampling 
or by lot sampling. Periodic sampling is used: when tests’ are time-consummg 
and it is necessary to determine if the process is in control. Under periodic 
sampling, items may be shipped as fast as they are produced. Lot sampling is 
used when it is necessary to judge each lot independently. A lot means a collec- 
tion of units of products submitted by a supplier for inspection. Consider using 
lot sampling when the following conditions are present : 
a. Item can be presented in lots. 
b. A small amount of defectiveness can be tolerated. 
ce. Sample sizes and consequent costs of inspection are economically 
acceptable. 
d. Inspection is costly (Kxample: Destructive or expensive testing or 
expensive instrumentation. ) 
3. Inspection data will be mathematically analyzed for engineering or 
other purposes. 
3.2.6.5.2.1 Normally, the Air Force will determine the lot size; it should not 
be called out in the specification. However, if sample sizes are extremely small 
(for example, one or two) and testing very costly (example, environmental), a 
reasonable upper limit should be placed on the lot size. In this case, define the 
word “lot.” The following example is intended primarily for arrangement: 


BXxAMPLE 


4.2 
4.2 
4.2. 


2 SAMPLING PLANS AND TESTS. 

2.1 Lor. (Define when necessary, omit if not required.) 

2.2 SAMPLING PLan.—The following number of sample (insert name of 
item) shall be selected at random from each lot and subjected to the tests 
listed below and described under 4.4: 


5 : ; : Numbe 
Number of (insert item) in lot: of compiles 


a. Conformance to drawings—See 4.4.3. 

3.2.6.5.2.2 ReJECTION AND Retest.—When a product fails to meet a require- 
ment, the inspector must take some kind of action. What this action will be 
depends on the situation he faces and the provisions in the contract, specifica- 
tion, et cetera. When the product fails an individual test, it will be rejected 
(contractual). However, with sampling tests, rejection is more complicated. 
If this is not the case, precise rejection instructions may be needed in the speci- 
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fication. When either lot sampling or periodic sampling, or both, are specified, 
individual rejection paragraphs under each sampling plan shall be provided as 


needed. 
EXAMPLE 


(In this example, rejection of lots depends on the results of the inspection.) 

4.2.2.3 REJECTION AND Retest.—When (quantity) or more items from a lot 
fail to meet. the specification, acceptance of all items in the lot will be withheld 
until the extent and cause of failure are determined. After corrections have 
been made, all necessary tests shall be repeated. 
. 4.2.23.1 InpivipvaL Tests May Continve.—For production reasons, indiyid- 
ual tests may be continued pending the investigation of a sampling test failure. 
But final acceptance of the entire lot shall not be made until it is determined 
that the lot meets all the requirements of the specification. 


4.2,.2.3.2 Derects In IremMs ALREADY AccEpTEeD.—The investigation of a test 
failure could indicate that defects may exist in items already accepted. If so, 


the contractor shall fully advise the procuring activity of all defects likely to be 
found and methods of correcting them. 


3.2.6.6 Test ConpiITioNs.—Under the heading “Test ConpITions,” state the 
conditions for testing. For example, standard atmospheric conditions, vibration 
stand, vibration, tapping, position, master instruments, calibration procedure. 


If a condition applies to only one test, it should be stated as a part of that 
test method. 


3.2.6.7 Test MeruHops.—Describe in subparagraphs of 4.4 all tests listed under 
acceptance and preproduction tests. Use paragraph headings similar to the 
headings which were used for the requirements. 


EXAMPLE 
44 Test MErHops. 


441 EXAMINATION oF PropucT.—Each (insert name of item) shall be 
inspected to determine conformance to this specification with respect to 


44.3 CoNFORMANCE To DrawiNes.—Each sample shall be inspected for strict 
conformance to the pertinent drawings and specifications. 


4.4.4 EXNvIRONMENTAL Tests. (See 3.2.6.7.1). 


3.2.6.7.1 ENvrronMENTAL Trests.—Provide detailed tests to complement the 
requirements specified in section 3 and to insure satisfactory operation under the 
climatic and environmental conditions expected. Indicate the permissible shift 
of measured values, reduced performance, material deterioration, et cetera, so 


that the test results can be evaluated. In MIL—K-—4970, test procedures can be 
found. 


3.2.6.8 PREPRODUCTION TEsSTING.—Preproduction tests are those tests performed 
on samples which are representative of the production item to determine that 
the item meets the requirements of the contract. 


EXAMPLE 
4.5 PREPRODUCTION TESTING. 


4.5.1 PrepropucTion Test SAMPLES.—One __-_--~--- , as specified in the 
contract, will be tested for design approval by the procuring activity or, when 
so specified in the contract, at the contractor’s plant under the supervision of 
the procuring activity. 


4.5.2 Prepropuction Trests.—Preproduction tests shall consist of all tests 
described under 4.4. 

3.2.7 SEoTION 5. PREPARATION FOR DeLivery.—Section 5 of the specification 
furnished shall cover the applicable requirements for preserving, packaging, 
packing, and marking. All applicable specifications required for section 5 shall 
be obtained from Bulletin 56, unless no applicable specification is listed therein, 
in which case the requirements shall be included under this section. 

3.2.7.1 Samprie Section 5.—The sample section 5 has been included, because it 
will suit the needs in many cases. In some cases, the preservation, packaging, 
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and sometimes the packing can be accomplished simultaneously. For example, 
method IId preservation in MIL—P-116 involves placing the part and desiccant 
in a rigid container such as a metal drum, thus completing the preservation and 
packaging. Then, if the rigid container is of a size and type that can be shipped 
without additional overpacking, the preservation, packaging, and packing is 
accomplished. In many instances, it may be preferable to reference a suitable 
general preservation, packaging, and packing section rather than the sample 
section 5 below. For example, such specifications as MIL—P-197, MIL—P-5069, 
MIL—P-5633, and MIL—P-6064 contain complete preparation for delivery re- 
quirements. When general specifications of this type are available and suitable 
for the type of item, they should be used instead of the following example: 


EXAMPLE 

5. PREPARATION FOR DELIVERY. 

5.1 PRESERVATION AND PACKAGING. 

5.1.1 Levert A.—_ ~~ ~~~ --- shall be preserved in accordance with MIL—P-116, 
method ________-_ and packaged in containers conforming to PPP—B-566, PPP- 
B-676, JAN-P-108, or MIL—B-4229. For domestic shipment, containers con- 
forming to LLL-—B-631 or LLL—B-636 may be used. Unit quantities shall be as 
specified by the procuring activity. 

Sakae OMNIE, yee o ncn menen shall be preserved and packaged in accordance 
with the manufacturer’s commercial practice. 

5.2 INTERMEDIATE PACKAGING.—Only identical items shall be included in an 
intermediate package. For items preserved and packaged in accordance with 
5.1.1 the requirements for intermediate packaging shall be at the option of the 
ebhtwhoterii: 2 ulus lssusse preserved and packaged in accordance with 
5.1.2 shall be packaged in containers conforming to LLL—B-631, LLL-—B-636. 
PPP-B-566, PPP—B-676, JAN-—P-108 or MIL—B—4229. Unless otherwise specified 
by the procuring activity, the quantity of unit packages to be included in each 
intermediate package shall be at the option of the contractor and as governed 
by the limitations of the container being used. 

5.3 PAcKING. 

§.3.1° Lever A.—-___..-.... preserved and packaged in accordance with 5.1.1 
shall be packed in exterior-type shipping containers conforming to PPP—B-—585, 
PPP-B-601, JAN-P-103, JAN—P-106, JAN-P-108, MIL—B-138, or MIL—B-—10377. 
As far as practical, exterior containers shall be of uniform shape and size, of 
minimum cube and tare consistent with the protection required, and shall con- 
tain identical quantities. The gross weight of each pack shall be limited to 
approximately 200 pounds. Containers shall be closed and strapped in accord- 
ance with the applicable container specification or appendix thereto. Con- 
tainers shall be provided with a case liner conforming to MIL—L—10547 and shall 
be sealed in accordance with the appendix thereto. The case liner will not be 
required when the unit, intermediate, or exterior container conforms to JAN-P- 
108 and is sealed at ail joints and seams, including manufacturer’s joint, with 
tape conforming to JAN-—P-127. 

§3.2 L&Ever B.—__...-~_- preserved and packaged as specified in 5.1.1 shall 
be packed in domestic-type exterior containers conforming to NN—B-591, NN-B- 
621, LLL—B-631, LLL-B-636, PPP-B-—585, PPP-B-601, or MIL—B-10377.. Ex- 
terior containers shall be of minimum cube and tare consistent with the pro- 
tection required. As far as practical, exterior containers shall be of uniform 
shape and size and shall contain identical quantities. The gross weight of 
each pack shall be limited to approximately 500 pounds. Containers shall be 
closed and strapped in accordance with the applicable container specification or 
appendix thereto. When fiberboard containers are used, the fiberboard shall 
meet the special requirements table of LLL—B-631 or LLL—B-636 as applicable. 

5.3.3 Lever C.—Packages which require overpacking for acceptance by the 
earrier shali be packed in exterior-type shipping containers in a manner that 
will insure safe transportation, at the lowest rate, to the point of delivery. 
Containers shall meet Consolidated Freight Classification Rules or regulations 
of other common Carriers as applicable to the mode of transportation. 

5.4 PwHysicaL Prorection.—Cushioning, blocking, bracing, and bolting as 
required shall be in accordance with JAN-—P-100 except that for domestic ship- 
ments, the waterproofing requirements for cushioning materials and containers 
shall be waived. The drop tests of JAN-—P-100 shall be waived when preserva- 
tion, packaging, and packing of the item are for immediate use or when the drop 
tests of MIL—P-116 are applicable. 
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5.5 Marxkine.—Interior and exterior containers shall be marked in accord- 
ance with MIL-STD-129. The nomenclature shall be as follows: 

(Include nomenclature. ) 

(End of example.) 

3.2.7.2 PRESERVATION AND PACKAGING. 

3.2.7.2.1 Two LEVELS oF PRESERVATION AND PACKAGING.—Normally, two levels 
of preservation and packaging as shown in the example should be provided. 
Under each, describe the requirements for cleaning, dry, coating, dehydrating, 
et cetera, needed to preserve the product. Also, describe the wrappings, con- 
tainers, quantity of the item per unit package. Where it is known that a given 
item will be used under conditions where level A would be in excess of require- 
ments, would entail unnecessary costs, and level C would be inadequate, detail 
requirements for level B will be included similar to that noted below. When 
level B is included, a paragraph will be inserted in section 6 (see 3.2.8.2) which 
will outline the conditions under which this level is to be specified. 

5.1:2. Levet B (see section 6).— --_------- shall be preserved and packaged 
in accordance with tl:e manufacturer’s commercial practice. Unit quantities 
shall be as specified } the procuring activity. Packaging material in direct con- 
tact with unprotected surfaces susceptible to damage by corrosion shall conform 
to MIL-B-121, MIL—B-130, MIL—A-148, or MIL—P-—4185, 

3.2.7.2.2 PRESERVATION.—Preservation refers to the process that protects parts 
against corrosion, mildew, fungi, or other deteriorating elements. 

3.2.7.2.3 Unir Packagine.—Unit packaging applies to the immediate package 
into which an individual item or group of items is placed or the initial means 
of packaging or handling. The container itself is sometimes an integral part of 
the product, like a spool of thread or tube of toothpaste. In these cases, do not 
state the requirements for such containers here under unit packaging. State 
them in section 3. Then, cover the initial packaging of the “product and con- 
tainer” item under unit packaging requirements. 

3.2.7.3 INTERMEDIATE PACKAGING.—Intermediate packaging consists of placing 
a number of unit packages in another container, a number of which are then 
overpacked in an exterior container. Generally, it is not necessary to specify 
a specific number of unit packages in an intermediate container. This is usually 
done in the contract. Intermediate packaging is usually mandatory for small, 
lightweight items. Otherwise, it is normally included in specification on a “when 
specified” basis. 

3.2.7.4 PACKING. 

3.2.7.4.1 THree LEVELS oF Packine.—At least three levels of packing should 
be provided as shown in the example under 5.1. Under each, cover exterior ship- 
ping containers. Include bracing, blocking, cushioning, and case liners when 
they are needed. 

3.2.7.4.2 SHrprine CONTAINER.—Normally, the specification’ that covers the 
type of shipping container should be specified, except when immediate-use ship- 
ment or domestic shipment is specified. In this case containers must meet the 
requirements of the Commercial Consolidated Freight Classification rules in 
effect at the time of shipment. 

8.2.7.4.3. ADDITIONAL PACKING REQUIREMENTS.—When necessary, the packing 
paragraph of subparagraphs should also contain requirements that pertain to: 

a. The number of unit or intermediate packages per shipping container. 

b. The method of preparing the item or product for shipment if, due to size 
or form, it is not packed in containers. 

ce. The allowable gross weight of shipipng containers, et cetera. 

312:7.5 » PHYSICAL PROTECTION. 

(See the example paragraph in the preceding example.) 

3.2.7.6 MARKING oF SHIPMENT.—To properly identify containers, include the 
necessary information in the order listed below when it applies. Include mark- 
ing of shipment nomenclature obtained directly from the Air Force. 


EXAMPLE 


5.5 MARKING FoR SHIPMENT AND StroraGe.—lInterier. packages and exterior 
shipping containers shall be marked in accordance with MIL-STD-129. The 
nomenclature shall be.as follows: 

(Include marking for shipment nomenclature here, ) 

3.2.7.6.1 ADDITIONAL MARKING.—Hf, because of the nature of the item, it needs 
marking not covered by MIL-STD-129, add the following: 








264 STUDY OF ARMED SERVICES PROCUREMENT ACT 


EXAMPLE 


5.5.1 ADDITIONAL Marking Nor Coverep sy MII,-STD-129.—the following 
marking shall also be added: 

(Specify the required marking not covered by MIL-STD-129. Be sure that 
the date markings required for interior and exterior containers are consistent 
with those required for the product.) 

3.2.7.6.2 REINSPECTION DATE MarKING.—When a specification covers an item 
that should have a reinspection date, the following applies : 

a. If the item is nonaeronautical or not listed in ANA Bulletin 405, set up 
Foon for a reinspection date marking, including a method for caleulating 

e date. 

b. If the item is aeronautical and is listed in ANA, Bulletin 405, add the fol- 
lowing paragraph. (The bulletin states how to calculate the dates.) 


STANDARD PARAGRAPH 


5.5.2 KEINSPECTION Date MARKING.—Reinspection marking shall be added 
in accord with Bulletin 405. 

3.2.7.6.3 INTERSTATE COMMERCE COMMISSION REGULATIONS.—Where they apply, 
provide for mandatory compliance with these regulations on shipments of flam- 
mables or other materials that require special preservation, packaging, packing, 
handling, marking, et cetera. 

3.2.8 Section 6. Nores.—Section 6 of the specification furnished shall contain 
information of a general or explanatory nature which is not properly a part of 
the sections preceding it. Information to assist in determining whether the 
specification is applicable shall form a part of that section. No requirenients 
shall appear in section 6. Section 6 normally includes information in accord- 
ance with the following: 

3.2.8.1. INTENDED Usr.—Under this heading, for the first paragraph, 6.1, include 
any amplification of the statement in the scope paragraph, section 1, describing 
the use for which the equipment is intended. If there are any particular appli- 
cations for which the equipment is not well adapted, this information may also 
be included. 

3.2.8.2 OrpeRTING Data.—Include under this heading complete information to 
help purchasing activities prepare requisitions, orders, et cetera. Include infor- 
mation on preproduction tests when applicable. List all details necessary to 
completely define the product. When such information is included, use the same 
terminology as used in the specification. 


SAMPLE 


6.2 OrperInc Data.—Procurement documents should specify the following: 

a. Title, number, and date of this specification. 

b. Selection of applicable levels of preservation and packaging, and packing. 

(1) Label B preservation and packaging is intended to provide economical but 
limited protection, and should be specified only when it is determined to be 
appropriate. Effective period of protection (insert time period) fron date of 
initial packaging. 

6.2.1 PrepropuctTion Trest.—One __..---_-- , as specified in the contract, will 
be tested for design approval by the procuring activity or; when so specified in 
the contract, at the contractor’s plant under the supervision of the procuring 
activity. 

6.3 Sronace SURVEILLANCE.—Items preserved and packaged in accordance 
with level B requirements must be inspected to determine conditions when not 
used within the time period indicated. Items not used within the time period 
specified must either be represerved or repackaged in accordance with level B 
requirements in this specification or with level A requirements if storage beyond 
an additional year is anticipated. 

3.2.8.3 Norirce.—The following notice shall be included in all specifications 
following the last paragraph in section 6, except where specific authorization 
has been given for a special notice. 

Notice: When Government drawings, specifications, or other data are used for 
any purpose other than in connection with a definitely related Government 
procurement operation, the United States Government thereby incurs no respon- 
sibility nor any obligation whatsoever; and the fact that the Government may 
have formulated, furnished, or in any way supplied the said drawings, specifica- 
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tions, or other data is not to be regarded by implication or otherwise as in any 
manner licensing the holder or any other person or corporation, or conveying 
any rights or permission to manufacture, use, or sell any invention that may 
in any way be related thereto. 

4. QUALITY ASSURANCE PROVISIONS. 

4.1 Specifications shall be subject to final inspection and approval in accord- 
ance with the requirements of this tion. 

42 Acceptance or approval of specification materials in the course of prepara- 
tion shall in no case be construed as a guaranty of acceptance of the finished 
specification. 

5. PREPARATION FOR DELIVERY. 

5.1 Generat.—The delivery of the documents covered by this specification 
shall be as specified in the contract or purchase order. 

6. NoTEs. 

6.1 INTENDED UsE.—The information contained in this specification is intended 
to be used as the basis for the preparation of contractor specifications for 
assembly-type ground support equipment. It is not to be construed as require- 
ments applicable to the design or construction of ground support equipment. 

6.1.1 The contractor-prepared specification furnished in accordance with 
this specification is intended to be of the type to permit the Government to use 
it in the future for reprocuring assembly-type ground support equipment on a 
competitive basis. 

6.2 DertnrrIon.—For the purpose of this specification, the following defini- 
tion will apply: 

6.2.1. ASSEMBLY-TYPE GROUND SUPPORT EQUIPMENT.—Assembly-type ground sup- 
port equipment is an arrangement consisting primarily of AF standard or com- 
mercial components with necessary piping, fittings, wiring, coupling, linkages, 
and controls on a common mount with enclosures as needed, designed to perform 
a specific function or funetions in support of the Air Force. Examples of 
such equipment are: Engine- or motor-driven generator sets, air conditioners, 
blowers, aircraft system and component test stands, servicing vehicles, et cetera. 

Notice: When Government drawings, specifications, or other data are used for 
any purpose other than in connection with a definitely related Government pro- 
curement operation, the United States Government thereby incures no responsi- 
bility nor any obligation whatsoever; and the fact that the Government may 
have formulated, furnished, or in any way supplied the said drawings, specifica- 
tions, or other data is not to be regarded by implication or otherwise as in any 
manner licensing the holder or any other person or corporation, or conveying any 
rights or permission to manufacture, use, or sell any invention that may in any 
way be related thereto. 

APPENDIX I 


CHANGE TO DESIGN SPECIFICATION 


pi go Fi ani cee etal Le i irerancineeieut-tliancendtiterenss "a cs oiesoeceertieg sien apenas 
File Opposite Page No____~- 2. Of  Spechentrose. Co Le ee 
Contractual Authority_..........- 1... Contract 262s lec 
TEI ois vanes cs cist cesses comic Guu a Aaa alia te calneaitac ial ea ea 


Effect of Change. (List by specification paragraph number.) 


Nore.—Include verbatim statement of changes to the equipment specification 
which shall call out the specification paragraph reference, and be one of the 
following alternate forms: 


a. Add. 
b. Delete. 
© "Onaite Tremi. O. ee Eee to 


TABLE 252 


Arr Force (AMC) DRAWING AND SPECIFICATION REQUIREMENTS FOR ASSEMBLY 
Tyre GROUND Support EQUIPMENT 


The following data is required in connection with the procurement of materiel 
called for by the contractual document to which this Table is attached. Such 
data shall be: (a) complete for said materiel, (b) delivered as stated below, 
and (c) inspected and accepted by the Government in accordance with instruc- 
tions as stated below. 
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1. The contractor shall prepare a specification, covering the material. fur- 
nished, in accordance with the current issue of Military Specification MIL-I- 
26036 (USAF), “Instructions for Preparation of Contractor Prepared Speci- 
fications for Assembly-type Ground Support Equipment.” 

a. Delivery: One yandyke reproducible copy of the initial specification re- 
quired by Specification MIL—I-26036 (USAF), shall be furnished by the con- 
tractor within (30) days after the first production item of equipment is deliv- 
ered on the contract. This specification, together with one nonreproducible 
copy of data required by Table 250, shall be submitted to: Commander, Wright 
Air Development Center, Wright-Patterson Air Force Base, Ohio, Dept. 

Sees een Laboratory. 

b. After delivery of the initial specification and drawings the data furnished 
shall be maintained on an up-to-date basis in accordance with Specification 
MIL-I-26036 (USAF), including a copy of all drawing changes required to main- 
tain the drawings furnished under Table 250 on an up-to-date basis. 

ce. Within thirty (30) days after delivery of the last item of equipment, all 
changes shall be incorporated into a single revision of the required specification 
so as to provide a final specification in accordance with Specification MIT—I-26086 
(USAF). Two (2) vandyke reproducible copies of this final specification shall 
be delivered to Commander, Wright Air Development Center, Wright-Patterson 
Air Force Base, Ohio, Dept. *.--.-.---., *-------L Laboratory 

d, Inspection and Approval: Scadgeastors, Wright Air Develnpanaia Center, 
Wright-Patterson Air Force Base, Ohio, is designated as the point of inspection 
and approval, or disapproval, of the specifications submitted. 

2. Drawing and Data List Requirements: The drawing and data list re- 
quirements called out herein shall be in accordance with Table 250, and shall 
be interpreted as an additional requirement over those specified in Table 250 
and shipping instructions attached thereto. 


Mr. Héserr. Thank you very much, gentlemen. The committee 
will stand recessed until the call of the Chair. 
(Whereupon, at 12:30 p. m., the committee adjourned.) 


*Department No. and Laboratory Designation shall be as specified in contract. 


STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


WEDNESDAY, MARCH 6, 1957 


Hovus® or REPRESENTATIVES, 
CoMMITTEE ON ARMED Services INVESTIGATIONS, 
Washington, D.C. 

The subcommittee met at 10 a. m., the Honorable F. Edward 
Hébert, chairman of the subcommittee, presiding, with the following 
members present: Mr. Hess, Mr. Gavin, Mr. Cunningham, Mr. Bates, 
Mr. Hardy, Mr. Osmers and Mr. Miller. 

Mr. Héserr. The committee will come to order. 

For purposes of this hearing at this time the chair appoints a 
subcommittee to take testimony, consisting of Mr. Hess of Ohio, Mr. 
Miller of California, Mr. Bates of Massachusetts, and myself. 

Before we proceed I have a statement to make. 

As I indicated in my statement of February 25, I will announce 
each case as we come to it. 

The next case for study in this inquiry concerns negotiated contract 
No. DA-2-018-ORD-15016, awarded to General Riggers, Inc., Detroit, 
Mich., by the Detroit Ordnance District under section 2304 (a) (10) 
(impracticability to secure competition). The contract is for mainte- 
nance, care and custody of the Melvindale Ordnance Forge Plant, 
Melvindale, Mich., a Government-owned facility in a mothball state, 
for the year 1957. 

The protesting firm, Dearborn Machinery Movers Co., Dearborn, 
Mich., on June 11, 1956, made an offer for the maintenance, care and 
custody of this facility of $57,500. This offer was conditioned on 
a partial use of warehouse facilities by the Dearborn Machinery 
Movers Co. 

Between the periods of June 11 and November 7 when the invitations 
were finally issued, Dearborn Machinery Movers exchanged corre- 
spondence and had several conferences with the Detroit Ordnance 
District personnel concerning offers based on changed conditions that 
ranged from $51,500 on July 20 to $87,500 on October 2. 

After the issuance of the request for proposals on November 7 
Dearborn Machinery Movers Co., in response to the request for pro- 
posals, submitted an estimated cost of $85,910. 

After the submission of this offer, Dearborn Machinery Movers 
Co. were assured by Mrs. Fowler of the Detroit Ordnance District 
that they would be called in for negotiations. They were never called 
in and an award of this contract was made to General Riggers, in the 
amount of $86,750. 

We will observe in this case the practical application of section 
2304 (a) (10) of the Armed Services Procurement Act and whether 
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or not, in accordance with the regulations, this award was handled 
in the best interests of the Government and with equal opportunities 
to all bidders. 

Before we proceed, I name Mr. Cunningham of Iowa to the sub- 
committee which I just announced. 

Mr. Courtney. 

Mr. Courrney. Mr. Chairman, this matter comes to the committee 
in the course of the studies of the use of section (a) (10) of the Armed 
Services Procurement Act. 

It has also been referred to the Comptroller General of the United 
States for ruling on the propriety of the contract. 

The issues with which the committee will be concerned in the course 
of its studies, as you have indicated, will be the concern of why this 
particular contract and the requirements under it could not have been 
let. by advertised competitive bidding in accordance with the direc- 
tions of the act. 

There are 1 or 2 subsidiary questions with reference to the conduct 
of negotiations. 

Now, Mr. Olson, who will identify himself, and Mr. Kruss, of the 
Dearborn Machinery Co. are here present and representatives of the 
Detroit Ordnance District are also present. 

Would you come forward, gentlemen, Mr. Olson and Mr. Kruss. 

Now, Mr. Chairman, perhaps to focus attention on this, it might 
be appropriate at this time to read into the record for the benefit of 
the subcommittee, in the course of this study the specifications which 
were contained in the invitation for bid, so that we have in mind what 

yas required. 

Under article 1, scope of the work, the following is the language: 

The contractor shall perform the services of protection and maintenance of 
the Government property listed in schedule 1, attached hereto and made a part 
of it, at the certain Government-owned plant located at Melvindale, Mich., and 
more particularly described in the schedule. The facilities shall be preserved 
and maintained in a standby condition in their present operational conditions, 
disconected with power, disassembled to the extent necessary, cleaned and pre- 


served for storage, all in accordance with the specifications set forth in para- 
graph b below— 


which I shall read. I shall skip the rest of it. 


Facilities under power shall not be disconnected from power until it is deter- 
mined that the power is no longer required. 


I skip a little bit. 


Government property shall be protected and maintained in accordance with 
paragraph c— 
which I shall read: 

The contractor shall provide all necessary material, labor, equipment, utilities, 
supervision and other services required to accomplish said work. 

Now paragraph (b) says, “The work required in paragraph (a)”, 
from which I have just read: 
Shall be performed in accordance with the applicable portions of Ordnance 
Manual 4-6, and the other specifications hereinafter referred to, copies of which 


are in the possession of the contractor, incorporated herein and made a part 
hereof by reference, with the following exceptions. 


Now paragraph ec, to which reference was just made, says this: 
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Services in protecting and maintaining Government property shall be in ac- 
cordance with the following provisions: 

1. The contractor shall furnish plant protection services, consisting of 7 guards, 
2 guards per shift, on a 24 hour per day 7 day per week basis, unless otherwise 
directed by the contracting officer pursuant to article 9 under the heading of 
changes. 


2. The contractor will maintain said plant and make periodic inspections, in- 
cluding necessary removal and reapplication of preservations of the said facili- 
ties. The contractor will effect minor repairs to the plant and facilities and 
will report significant deficiencies requiring substantial remedial action, to be 
taken in accordance with paragraph a of article 4, to the contracting officer. 

The contractor shall furnish such other services in protecting and maintaining 
as may be directed pursuant to article 9— 
which is denominated changes. 3 a 

Now, that is the scope of the work at least in essential part as it is 
defined in the invitation for bid, that is, invitation for proposal. _ 

The first issue to which, Mr. Olson, I would direct your attention 
is whether or not the work and services that are to be required here 
could, in your opinion, have been intelligently and honestly bid by 
way of sealed bid and advertised competition. 

Now, will you proceed, Mr. Olson, in your own way ? 

Mr. Ouson. My name is L. K. Olson, attorney, 1741 K Street, 
Washington, D. C., counsel for Dearborn Machinery Movers, Inc., 
of Dearborn, Mich. 

Mr. Courtney. And your associate ? 

Mr. Otson. Mr. Kruss. Sales manager for the Dearborn Machinery 
Movers, Dearborn, Mich. In answer to your question, Mr. Courtney, 
it is my opinion, based on conferences with Mr. Kruss and Mr. Galli 
of the company—— 

Mr. Courrney. Identify his first name? 

Mr. Orson. Mr. Ed Galli, President of Dearborn Machiner 
Movers, that it could easily have been done on the basis of formal ad- 
vertising. We would have had no trouble interpreting the specifica- 
tions. That is our opinion. 

Mr. Courtney. Now, I am going to ask you to amplify that. But 
will you continue with your statement, Mr. Olson? 

Mr. Orson. First, I would like to state that we are not here as 
complainants. We were invited to come here because we had sent 
to this committee a copy of our protest to the Comptroller General. 

On February 5th we filed a formal protest with the Comptroller 
General on this matter, challenging the use of A-10. We simultane- 
ously sent a copy of that protest here. 

One month earlier I had filed on behalf of Dearborn a protést with 
Mr. Higgins, the Assistant Secretary of the Army, and since it had 
been going rather slowly I felt it was imperative to call it to the 
attention of the Comptroller General before the entire year involved 
in this contract, or too much of that year, had gone by. 

Mr. Courrney. As I understand it, then, so the committee may 
have it in mind, this was a contract commencing January ‘ 

Mr. Orson. January 1, 1957. For a term of 1 year. The protest 
filed with the Assistant Secretary of the Army on January 4, 1 month 
prior to filing our protest with the Comptroller General, had elicited 
contact with Mr. Welfare in the office of Mr. Higgins. I knew that he 
was working on the matter. However, I felt that since a month had 
passed, I must file a protest with the Comptroller General. 
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Prior to filing the protest with the Secretary of the Army, I had on 
December 26, which you may note is 1 day before the award was 
officially made, filed a protest with the Detroit Ordnance district, 
attention Colonel Mohlere. I did this on the basis of oral advice, 
Mr. Rogers to Mr. Kruss, on about December 21, that the contract 
had that morning been awarded to General Riggers. 

So the telephone call on December 21 explains the reason for my 
or to Colonel Mohlere being the day before the actual date of the 
award. 

On December 26 I telephoned Mr. Braun at Detroit Ordnance 
District 

Mr. Courtney. So the record may be clear, who is he? 

Mr. Otson. Well, he is a top contracting official at Detroit Ordnance 
District. His exact title 

Mr. Courtney. Well, he is referred to in the correspondence as 
L. S. Braun, Chief, Contract Branch, at Detroit Ordance District. 
Is that the way you identify him? 

Mr. Ouson. Yes, sir. I phoned him on the morning of December 26 
to ask whether the award had in fact been made to General Riggers, 
and the price at which it was made, and the authority for the negotia- 
tion. Mr. Braun told me that it had in fact gone to General Riggers 
or been tendered to them, but that he was not in position to give me 
the price or other factors upon which the award was predicated at 
that time because the contract had not been formally executed. 

In response to my inquiry as to the authority for negotiation in this 
instance, Mr. Braun stated that he thought it was 2 C 10, as we used 
to know this section, but he wasn’t positive at that time. 

I confirmed my telephone call by letter of December 26 to Colonel 
Mohlere, reciting again that I would like as soon as it was permissible 
for them to supply to me a verification of the name and address of 
the successful party, the price and other factors upon which the award 
was predicated and the authority for negotiation. 

The letter which is in the files of the committee, since you have a 
copy of it, did contain other matters. 

On December 28 a wire was sent me from Detroit Ordnance District, 
which I received at 9:35 a. m. December 31, from Br. Braum, which 
reads as follows—if I may read it into the record. 

Mr. Courtney. Yes. 

Mr. Otson. “Re Melvindale forge tank plant, contract””—correction, 
please. 


Your letter December 26, 1956, re Melvindale Ordnance forge tank plant con- 
tract indicates necessity of visit of client and yourself to this office for personal 
discussion of issues drawn by your letter. Please be assured that full informa- 
tion will be furnished and ramification of your viewpoint will be examined. 


By telephone I had learned from Mr. Kruss that they had received 
a letter 

Mr. Courtney. They, you mean the Ordnance District? 

Mr. Otson. Dearborn Machinery Movers had received a letter 
advertising that the award had been made. So I sent my wire of 
December 31 as follows, to Colonel Mohlere: 


Before responding your request for conference, please advise whether contract 
has been consummated and confirm authority for negotiation. 


On January 2, I had this wire from Mr. Braun: 
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Re your telegram December 31, 1956. Signed contract delivered to General 
Riggers and Erectors, Inc., on December 27, 1956. Contractor in active discharge 
of its responsibilities as of January 1, 1957. Negotiations concluded pursuant 
to determination and findings based on title 10 United States Code section 2304 
(a) (10) and paragraph 3-210 ASPR. 

Mr. Courtney. That is the section the committee has under study. 

Mr. Ouson. Upon receipt of that telegram the same day I replied 
by wire as follows: 

DOD letter December 28 advises Melvindale contract awarded General Riggers. 
Please supply information requested our letter of December 26— 
regarding price and other factors upon which the award was predi- 
cated. 

On January 4 Detroit Ordnance District wired me as follows: 

Our telegram—re your telegram January 2, 1957, our telegram January 2, 


1957, which apparently crossed yours, contains limit of information considered 


feasible without personal discussion especially in reference to implications your 
letter of December 26. 


I replied on January 4 by wire: 


In view of your refusal to furnish information requested have filed protest 
here attacking legality General Riggers contract stop If this fails will present 
other issues proper forum. See no point personal discussion now. 

Accordingly on the same day I prepared my letter to Secretary 
Higgins reviewing the issue. 1 stated that on Winn 27 Detroit 
Ordnance District consummated a negotiated contract with General 
Riggers, Inc., for the care and custody of the Melvindale forge plant. 
The contract was awarded without formal advertising under the 
alleged authority of title 10 United States Code, section 2304 (a) 
(10) and ASPR 3-210 (impracticable to secure competition) : 

On behalf of Dearborn we wish to question the legality and propriety of this 
action. 

I again requested that we be supplied with the contract number and 
price of the award, that is of the contract given General Riggers was 
$86,750. 

Mr. Covurrney. As I understand it, Mr. Olson, you have never 
received a response to that letter ? 

Mr. Otson. No, I have not. Mr. Welfare called and said that a 
response was in the making and did give me—I learned from him 
late in January the number of the contract and I was told that the 
price of the award, that is of the contract given General Riggers was 
$86,750. 

However, on the 28th of January a report came to me that the man 
in charge of the Melvindale plant was one Bernard C. Braun— 
Braun. So I passed that report to Mr. Welfare and asked if he would 
care to investigate the possibility of a relationship between Bernard 
Braun and L. 8S. Braun. We had no basis for it except the similarity 
of names. 

Upon receipt of that, he told me that it would take some time to 
investigate it and it was at that time that I said, or I advised him 
I thought I better file my protest because it might take too long for 
that to be investigated. 

Mr. Courtney. That is your protest with the Comptroller General, 
is what you are speaking about ? 
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Mr. Oxson. Yes, that is right. Soa few days later, on February 5, 
we did prepare and file our protest to the Comptroller General, stat- 
ing that we felt that the use of 2304 A10 was a miscarriage in this 
particular case, that we thought it was a simple housekeeping con- 
tract that could and should have been let by formal advertising, it 
being our general feeling that the whole thing would have gone off 
a lot smoother and everyone would have been a lot happier if it had 
been so done, and if in my opinion it was the law it seemed proper 
to call it to the attention of the Comptroller General. 

Mr. Courrnry. Now, while we are on that subject, Mr. Olson, 
would you just discuss with the committee the items of cost which 
you had computed in anticipation of negotiating this contract? 

Mr. Otson. Yes. 
er Courtney. Or bidding on the contract, whichever might be 
the case. 

Mr. Otson. We had anticipated negotiating on the contract. And 
in response to the Detroit Ordnance District letter of November 7, 
which I assume would call a request for proposal, we did prepare 
our costs. 

Mr. Kruss having been with Kruss Forge Co. as shop superintendent 
and later as administrator of this very facility for Kropp for a couple 
of years knew the plant very well. He knew every piece of equip- 
ment in it. 

Mr. Courtney. Mr. Olson—may we break in there? I think the 
committee should know that this plant was in the custody of and 
was operated by the organization which has been described as Kropp? 

Mr. Otson. Kropp—Kropp Forge Co. 

Mr. Courrney. And had been for some time, is that correct ? 

Mr. Otson. Yes. They took it over in January I believe of 1951, 
to open it for Korea, and got into operation and the plant was laid 
away or closed down for operating purposes, as no longer needed, in 
November or December of 1953, and Mr. Kruss was with them during 
the operating period and then after they closed the plant down 
Mr. Kruss staved on during the layaway period and supervised a 
good deal of the layaway work and was actually the custodian of 
the operation for Kropp for a couple of years, before he left them 
and went to Dearborn Machinery Movers, Inc. So he did have inti- 
mate knowledge of the operation. And he prepared the cost estimate. 
As you gentlemen will see from the cost estimate, Dearborn didn’t 
anticipate anything particularly complex in this care and custody 
operation of the plant. They planned for 1 contract administrator 
at $8.200, 1 working foreman at $6,500, 5 maintenance men at an an- 
nual cost of $23,300, 7 guards as was specified in the Detroit Ordnance 
invitation for proposals at $31,500, taxes, insurance, and so forth, at 
$5,560, ADT Protection Service at $1,000, power, lights, water and 
telephone $5,800, processing materials—I think that is particularly 
significant—only $1,100 

Mr. Courtney. What is processing material? Is that grease or—— 

Mr. Oxson. Yes, I take it preservatives on some of these heavy 
machines washes off and has to be replaced. And other costs—post 
office box rental, and so forth, another $2,900. 

So it boiled down to a pretty simple housekeeping contract. 
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You will note that there were no technical personnel planned for, 
based on Mr. Kruss’ experience in the operation of the plant. 

That was the cost breakdown by Dearborn Machinery Movers sub- 
mitted on December 21. 

I want to emphasize that Dearborn did not put a price in their 
letter of November 21. They put in their estimates of costs and were 
prepared to bargain on the matter of price. 

Mr. Courtney. What was solicited as an estimated cost, is that not 
correct ? 

Mr, Orson. That is the way Dearborn interpreted it, yes. 

On the second page of the invitation for proposals, dated November 
7, they called for— 
you are requested to submit your proposal, with breakdown of your estimated cost, 
within 15 days. 

Dearborn’s proposal was submitted in 15 days. Dearborn sub- 
mitted only its estimate of costs. It did not submit its price because 
it didn’t feel it was required to. 

Mr. Kruss called Mrs. Fowler to make sure that his strategy of not 
putting in price would not deprive him of a chance to bargain. 

Mr. Courtney. Whois Mrs. Fowler? 

Mr. Orson. Mrs. Fowler is a contracting officer or assistant con- 
tracting officer at Detroit Ordnance District. 

Mr. Courtney. Oh. Mr. Chairman, I think the record should show 
that Mrs. Fowler is identified as Mrs. Roberta Fowler, contract special- 
ist, Detroit Ordnance District. 

Mr. Orson. After having talked with her in any event, Mr. Kruss 
discussed the matter with me briefly, and it seemed that it was reason- 
able to put in the estimate of costs and prepare to bargain later. 

Some time around December 3, Mr. Kruss called Mrs. Fowler again, 
because he had not heard anything, and asked when DOD, that is 
Detroit Ordnance District as referred to, would call the bidders in for 
negotiation and she indicated around December 15, which incidental! 
isa Saturday. So Mr. Kruss and Mr. Baldwin went down to talk wit 
Mrs. Fowler on the 18th, having heard nothing and time getting short 
before January 1 when the operation was to become effective. They 
went down to talk with Mrs. Fowler and they had some apprehension 
that perhaps their bid would be rejected, possibly on the basis of quali- 
fication of some sort. 

So they particularly wanted to clear up with Mrs. Fowler that Dear- 
born had no strings attached to their bid with respect to use of the 
facilities. They didn’t at that particular time think that the reference 
to repairs of the buildings—they didn’t think of that as a qualificaion, 
and Mrs. Fowler did not call it to their attention. 

Incidentally, as indicated in Dearborn’s proposal of November 21, 
their reference to repairs of the buildings was based upon information 
which Mr. Baldwin obtained from Mr. Mohlere and Mr. Rogers at 
the time of the conference on October 23. 

_ Mr. Kuuwn. Just a minute, Mr. Olson. Mr. Baldwin is with Dear- 
born ? 

Mr. Courtney. He isa treasurer, or officer of Dearborn. 

Mr. Otson. Yes. 

Mr. Krvuss. Comptroller. 

Mr. Courtney. Comptroller. 
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Mr. Otson. He is treasurer, too, isn’t that right. 

Mr. Kruss. And comptroller. 

Mr. Courtney. And Colonel Mohlere is the other one you are re- 
ferring to? 

Mr. Ouson. Yes, sir, of the Detroit ordnance district, and he came 
away from this discussion with Colonel Mohlere and Mr. Rogers with 
the clear impression that the Detroit ordnance district planned to 
spend $65,000 or $75,000 in the repair of the building. There was 
something about the roof needed urgent repairs. 

So any reference to repairs was not based on any demand of Dear- 
born. It is just they wanted to get into their proposal reference to 
the emergency repairs that had been called to his attention by the two 
top people at Detroit Ordnance District. 

To get back to this conference of December 18 when Mr. Kruss and 
Mr. Baldwin went in to see if there was going to be any position 
taken that there were strings attached to their proposal. They didn’t 
ask about the right string. They asked if it was considered qualified 
on the basis of use and were assured it was not. But, again, I under- 
stand that that is now claimed to be a qualification, and it would have 
been nice if Mrs. Fowler had called it to their attention at that time. 

Mr. Courtney. You mean to the Dearborn people? 

Mr. Oxson. To the attention of Mr. Baldwin and Mr. Kruss who 
were in the district at that time. 

Mr. Courtney. Now, so you can fill in the subcommittee and make 
the record clear, what was the first manifestation of interest in the 
maintenance operation at this plant? 

Mr. Oxuson. Well, there had been quite a history of that. Because 
Mr. Kruss had heard rumors back in May and June that Kropp wasn’t 
too happy with the plant, that they weren’t going to renovate it and 
make it a usable, operable, modern forge plant, and that it apparently 
took several hundred thousand dollars to do that, and it looked— 
Mr. Kruss sensed that there was probably going to be a change there. 
So he talked it over with his president, Ed Galli, and suggested that 
it might be a nice operation for Dearborn Machinery Movers to get 
into, because someday there was going to be a lot of machinery to 
move there. They couldn’t let it sit there as it was. They would 
either have to rehabilitate it or dispose of it. So it looked like a 
good place to be. It was on the ground floor. And Dearborn Machin- 
ery Movers had in fact laid it away and knew the plant, the area, 13 
acres more or less of ground, outdoor storage space, heavy outdoor 
overhead cranes, and so forth; and, therefore, it had possibilities as 
far as Dearborn Machinery Movers were concerned because they had 
a lot of big equipment and things to store outdoors. So on June 11, 
1956——— 

Mr. Courtney. This is before any invitation for bids? 

Mr. Orson. Yes. Dearborn put in 2 or 3 unsolicited bids or proposi- 
Cane here long before they were invited to bid by the letter of Novem- 

er 7, 

On June 11 they said they would like to be kept in mind if they ever 
changed management at the Melvindale plant. They could use the 
steel yard, the outdoor storage area, office space, and other idle facili- 
ties. Also, they thought that there could be a double use of mainte- 
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nance personnel and guards and as a.result of the saving they thought 
they could do the job pretty cheaply and put in a price of $57,900, 

Mr. Courtney. Now that is the time that that price came in / 

Mr. Ouson. Yes, sir. Mr. Rogers and Mr. Galli had contact and it 
looked like it had some possibilities. So a second letter, of July 20, 
was sent in perfecting the original letter and cutting the price to 
$51,500. 

I might quote the key sentence : 

We would like to submit additional information regarding our earlier proposi- 
tion. It might simplify the accounting matters if we would pay the entire heat 
and light bills instead of attempting an allocation. We would then suggest that 
as a change in our proposal. Upon further examination of the costs of main- 
tenance, we could recommend that the charge for this service be reduced to 
$51,500. 

They had in mind, of course, use of the idle facilities there, which 
had a value of two or three thousand dollars a month, They had 
been idle for 3 or 4 years and it seemed likely to be in everybody’s inter- 
est to put them to work. At that time—— 

Mr. Courrney. You mean it would be an advantage to the cen- 
tractor ? 

Mr. Orson. And just as much to the Government. They are losing 
two or three thousand dollars a month for several years on facilities 
that surely aren’t improving any by not being used. That type of 
equipment is better off used than lying idle. 

So it seemed in good faith that it was of interest to the Government 
also to put the idle facilities to use. 

Then the word got to Dearborn, I believe Mr. Rogers to Mr. Gaili, 
that the plant was to be disposed of. And Mr. Rogers indicated that 
changed the picture. So Dearborn submitted its letter of October 2. 

Mr. Courtney. Now this is prior to any invitation. 

Mr. Orson. Oh, yes, all prior to any invitation. 

We last week learned from Mr. Rogers and Mr. Braun that you now intend to 
dismantle and sell the Melvindale plant, estimating that this can be accomplished 
in the next year and a half. This change in plans would make the premises less 
desirable from our standpoint because of the uncertainties that would neces- 
sarily be involved with respect to the dismantling activities. 


Accordingly, we have made a recomputation and submit herewith another 
revised proposal to maintain and protect the facilities at an annual rate of 


$87,500 a year. 

The idle facilities still had value. They didn’t have as much value 
with the uncertainty of disposal. So it seemed wise to increase—to 
not allow as much for so-called rental credit for the idle facilities. 
However, you will note the price was still $87,000, which is consid- 
erably under Kropp’s original operating price which some place has 
been indicated to be over $100,000. And that represented a certain 
amount that the contractor felt he was willing to absorb just to be 
on the ground floor, to be present. Because after Dearborn heard that 
the place was going to be dimmgntted® obviously that meant great move- 
ment of machinery and it meant. business for a company such as Dear- 
born or General Rigars or anybody in that moving business. 

So there was still a credit allowed in that $87,500 price submitted 
October 2, for being on the premises. However, it didn’t appear that 
any progress was. being made and time was passing rapidly and this 
negotiation had been going on since June. 
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So the company sat down, the officers—Mr. Kruss, Mr. Baldwin, 
and Mr. Galli sat down to discuss this and decided that they ought to 
summarize the thing and call it to Colonel Mohlere’s attention to see 
if they couldn’t break it loose, to get some disposition, to get the thing 
disposed of so they could at least get on with other things. So they 
submitted a letter of October 17 summarizing the whole thing. Mr. 
Baldwin, the treasurer of the company, hand delivered it to Colonel 
Mohlere. 

As a result of that meeting, Mr. Baldwin came back and said that 
Mr. Rogers had expressed a feeling that someone ought to pay for 
the privilege of being on the site because of the machinery that is going 
to be moved. Mr. Baldwin expressed the general feeling that prob- 
ably this thing would be put out for competition and it didn’t look 
very hopeful at least of Dearborn going right in on the thing. In 
fact, they hadn’t given much thought to how it was going to be ac- 
complished before. They had simply expressed their interest in the 
mechanics of it and it was not their business. 

Mr. Courtney. You are speaking now, they, Dearborn. 

Mr. Orson. Dearborn. 

Mr. Courtney. Had merely expressed the interest without regard 
to the mode by which this contract should be let, is that right? 

Mr. Ouson. That is right. On or about the seventh of November, 
Mr. Kruss and Mr. Baldwin heard it had been put out for bids and 
they hadn’t been contacted. 

So Mr. Galli called Mr. Rogers and asked for a chance to bid. A 
copy of the November 7 letter was in fact sent to Dearborn. Our best 
records indicate that it was received on Monday, November 12. In 
any event, it was carefully studied. The 15-day provision for reply 
was noted. They got busy, Dearborn, and prepared their response, 
indicating that they did in fact have interest, submitting their esti- 
mated cost and before filing that contacted Mrs. Fowler to see if they 
would have a chance to negotiate, and it was their impression in any 
event they were safe in merely submitting their costs and that they 
would get a chance to negotiate later. 

And that brings us up to where—that fills in the complete history of 
the matter. 

Mr. Courtney. Now, were you ever called after your conversation 
with Mrs. Fowler who is described as a contract specialist ? 

Mr. Orson. No. There was a telephone call from Mrs. Fowler on 
December 10, according to company records, to inquire whether or not 
Dearborn would—what they would do with the Kropp personnel that 
were at the plant. You see, there were several guards already there 
with Kropp, and maintenance people and so forth, as well as the 
contract administrator, and Mrs. Vanken was advised that if the people 
were satisfactory to DOD that Dearborn would certainly expect to 
take them over. That was the only call. 

Then as I have previously related, not hearing on December 18, Mr. 
Baldwin and Mr. Kruss did go down, But they were never called in 
for negotiation, and it is the company’s position that their price was 
never asked. They certainly were in a mood to bargain because this 
was a valuable opportunity to be on the ground floor when all the move- 
ment was to take place if the plant was to be disposed of. 
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Mr. Courrney. And your company is satisfied that it could have 
responded to an advertised competitive bid for the subject matter of 
the contract ? 

Mr. Otson. We feel that the Detroit Ordnance District request 
for the proposal of November 7, 1956, could have been used as the 
specification for a formal advertised bid. 

Mr. Courtney. That is all, Mr. Chairman. 

Mr. Hésertr. Mr. Hess? 

Mr. Hess. No questions. 

Mr. Héserr. Mr. Miller? 

Mr. Miter. No questions. 

Mr. Hésert. Mr. Bates? 

Mr. Bares. Mr. Chairman, it would seem to me that the very fact 
that Dearborn submitted a subsequent modified bid indicates that the 
nature of the contract should have been one that should be negotiated 
rather than one that should be formally advertised. Even by your own 
action, it seems to me you suggest the propriety and the wisdom of hav- 
ing it done by negotiation rather than a cold factual statement of 
specification on an advertised bid. 

Mr. Orson. You are absolutely right, Mr. Bates, if you throw in 
the two features that we were interested in—the question of using the 
idle facilities. That particularly, I believe, would have called for 
negotiation. But the use of the facilities was not involved in the 
contract as it was awarded or in the request for proposals as sent 
out by Detroit Ordnance District. 

Mr. Bares. Starting out cold now, and if you were the one that was 
to handle this matter, would you yourself do it by negotiating or would 
you do it by formal advertising ¢ 

Mr. Orson. If I were only going to get someone to housekeep the 
plant, I would have no question about doing it by formal advertising, 
because that would well take care of the competitive interest in being 
in on the ground floor and there would be one set of prices and that 
would settle it. There wouldn’t be any running back and forth. 

However, if I were to do this, the way I would do it, I would have 
negotiated it, true, because I would have wanted to take advantage 
for the Government of the idle facilities. I think I would have seen to 
it that the Government got the two or three thousand dollars a month 
plus the collateral advantage of having those facilities kept in better 
shape. I hope that is responsive to your question. 

Mr. Bares. Yes; well, that is what I had in mind. 

Mr. Hésert. Mr. Cunningham ? 

Mr. Cunnrncuam. No questions, Mr. Chairman. 

Mr. Héverr. Mr. Hardy. 

Mr. Harpy. Following up Mr. Bates’ question, as a matter of fact if 
you could handle all of your housekeeping functions through competi- 
tive bidding, certainly the question of the value of utilizing the idle 
facilities also should lend itself to competitive bidding. 

Mr. Orson. That is if DOD could have given you a definite time- 
table. But it was quite clear to me that there was a good measure of 
uncertainty about how much of the facilities you would be able to use. 
There would be a question of speed of movement and so forth. Now 
that. very answer might be taken by DOD as the basis for negotiating 
what they did negotiate. But I say that with respect to a decrease in 
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the amount of housekeeping services that are required, that that could 
be handled under the changes clause. Actually if you move out a few 
chairs or a few small items or even if you moved out half of the ham- 
mers in the hammer shop, that really wouldn’t save you anything in 
maintenance because you would have additional maintenance while 
that. movement is going on. It is only when the complete building is 
vacated that you would have a real saving. Then you would have a 
change in the items listed under schedule I. It seems to me the change 
clause would call for an equity adjustment. 

So I think that could be easily handled under a formal advertising 
standard contract clause. 

Mr. Bares. You yourself submitted a more limited, modified main- 
tenance contract, proposal, rather. 

Mr. Orson. Because it was called for; yes, sir. 

Mr. Bares. What you submitted on your second bid wasn’t what was 
called for. That was more limited, more modified than what was 
asked for, isn’t that correct ? 

Mr. Orson. Sir, I am not sure what you are referring to as the 
company’s second bid. 

Mr. Bares. Your second bid, was not that for $57,000 ? 

Mr. Oxtson. That was our first bid on June 11, 1956, yes, sir. 

Mr. Bares. You say that was your first one? That was your sec- 
ond one. 

Mr. Orson. That was not a bid, sir. That was an unsolicited propo- 
sition we made. 

Mr. Bares. I understand that that. 

Mr. Orson. Months before they called for bids. 

Mr. Harpy. If the gentleman would yield? That was at a time 
when you were trying to sell some service to the Detroit Ordnance 
rather than provide a service that they were requesting. 

Mr. Orson. That is right, sir. 

Mr. Bates. Well, that is not consistent with the sheet which we have 
here, Mr. Chairman. It indicates here that this $57,000 was subse- 
quent to the original figure. 

Mr. Courtney. Well, I don’t see any inconsistency, Mr. Bates. 

The witness has stated here that his first manifestation of interest 
was a price of something like $87,000, isn’t that right ? 

Mr. Otson. May I please recap that? On June 11 we made our 
first overture to DOD with the proposition of $75,500. 

Mr. Bares. That is what I thought you said. 

Mr. Orson. On June 20 we made another unsolicited offer of 
$51,500. 

On October 2, after hearing that the plant was to be disposed of, 
we made a third unsolicited proposition, of $87,500. 

One month later, November 7, they called for bids, or sent out their 
request for proposals and got competition. 

To that we responded under date of November 21, with an estimate 
of cost of $85,910, and did not state our price, hoping to negotiate. 

Mr. Bares. The only point I am making, Mr. Chaisman! is that 
that timetable is different than the one we have on our blue sheet. 

But the question I wanted to suggest, or the inference that I wanted 
to draw was that you yourself indicated there were various ways in 
which this maintenance contract could be drawn out. 
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Mr. Oxtson. Oh, yes. : ° 

Mr. Bares. And by the very nature of your actions, it seems to me 
it suggests the wisdom of having a negotiated rather than an adver- 
tised bid. is eee al 

Mr. Oxson. But if I may point out, Mr. Bates, by their invitation 
of November 7 they excluded that and we then had a firm basis to bid 
which didn’t permit any—it was just a care and maintenance con- 
tract at that time. 

Mr. Bares. I see. 

Mr. Otson. They had resolved that issue. 

Mr. Bares. I know, but still as far as you are concerned. 

Mr. Otson. Yes. 

Mr. Bares. You can see the wisdom of a negotiated bid for this 
particular contract, and particularly in view of the experience of 
Mr. Kruss. 

Mr. Orson. On the other hand, I wonder—if I might ask the ques- 
tion. I wonder if this couldn’t have all been resolved in a single re- 
sponse to formal advertising? Because Dearborn, if they had speei- 
fied in their invitation the items that we were interested in—care and 
maintenance of the plant and use of the facilities, and had specified 
the precise facilities to be made available, they would have gotten 
our final price in response to the formal advertising. When our bid 
went in, it would have contained our final price and we would have 
then evaluated the value of the use of whatever facilities they said 
could be used, and we would have evaluated the privilege of being in 
on the ground floor. 

Mr. Bares. Apparently Mr. Kruss must have believed that he could 
take pretty good care of this property for the $57,000 figure, don’t 
you believe that? 

Mr. Kruss. By the use of the facilities. 

Mr. Orson. It was a credit that we were planning. 

Mr. Kruss. That is right. 

Mr. Bares. That is all. 

Mr. Héserr. Any further questions, Mr. Hardy? 

Mr. Harpy. No questions, 

Mr. Héserr. Mr. Osmers ? 

Mr. Osmers. No questions. 

Mr. Courtney. Then let me be perfectly clear about it. 

Mr. Hepserr. Mr. Courtney. 

Mr. Courtney. The difference between the $75,000 and the $87,000 
figure represented a price put upon the use of the property as a rental 
proposition ? 

Mr. Outson. That is right. 

Mr. Courtney. And in the final, or the invitations that were issued 
the rental issue was eliminated ? 

Mr. Orson. Excluded completely; yes. 

Mr. Courrnry. You did not bid and no one bid or proposed on the 
basis of a credit for rent of the property ? 

Mr. Orson. That is right. 

Mr. Héperr. Mr. Gavin. 

Mr. Gavin. Had you ever done any business with the Detroit 
Ordnance before ? 
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Mr. Oxson. Dearborn Machinery Movers had laid away this plant 
asa subcontractor for Krupp Forge, yes, they had. 

Mr. Kruss. Well, now, we have done a lot of work for the Detroit 
Ordnance District other than that. 

Mr. Gavin. Your work has always been satisfactory ? 

Mr. Kruss. To my knowledge, yes. 

Mr, Gavin. Ever had any compl: ints from the Ordnance? 

Mr. Kruss. Not that I know of. 

Mr. Gavin. You weren’t given an opportunity—even though un- 
solicited attempted to inject “yourself into the picture to indicate to 
the Ordnance that you were very much interested in this proposal 
and would like to participate or at least submit a bid or negotiate— 
whatever particular manner in which it should be dev eloped ? They 
knew you were interested, is that right? 

Mr. Kruss. They certainly did. 

Mr. Gavin. In any event, you weren't given that opportunity ? 

Mr. Orson. Oh, yes, we were given a chance to put in a proposal, 
sir. I mean on the negotiations they didn’t call you in? 

Mr. Oxson. No, sir. 

Mr. Gavin. To negotiate the contract as they had with whoever-— 

Mr. Oxson. No, sir, nothing that you and I would think of as 
negotiation. 

Mr. Héserr. Mr, Olson, there is only one point I want to clear 
up in my own mind. You relied in challenging the validity of 
negotiating as contrasted to the firm bid proposal—I mean that is 
your complaint. 

Mr. Otson. That is all. 

Mr. Hézert. However, you then base your statement on the fact that 
you were willing to negotiate. W ell, supposing you would have 
gotten the contract under negotiation. You would not have chal- 
lenged the validity of that per formance, would you? 

Mr. Orson. Our honest answer of course is we wouldn’t have. But 
we didn’t get the contract and it appeared to me to be a proper basis 
for challenge. 

Mr. Héserr. But if you had gotten it under the other basis you 
wouldn’t have challenged the validity of the procedure ? 

Mr. Oxson. In all honesty-I must say we would not, of course not. 

Mr. Gavin. Nor did the firm that got it either challenge the validity. 
Why would he. 

Mr. Hésert. Of course, he would not know. But they are not 
coming in here and relying on the other protest. 

Mr. Orson. Mr. Hébert, it would be absolutely impossible for coun- 
sel to go and suggest each time a proposition like this came up—for 
counsel to suggest to the Government they were not doing it on the 
right basis. 

Mr. Héserr. Of course, the committee’s responsibility is to deter- 
mine whether these procedures are proper or not proper. 

Mr. Orson. That is right. 

Mr. Hérert. Or acceptable. 

I just wanted to point that one feature out, to you. 

Mr. Otson. Yes, sir. 

Mr. Héserr. You thought when the facilities were in question that 
was a proper area of negotiation. Rental of the facilities. However, 
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when the feature of the rental of the facilities was set aside, then your 
position is it should have been an out and out bid proposition ? 

Mr. Oxson. Well, that was an off the cuff answer to Mr, Bates. I 
still think if it were laid out in black and white and sealed bids were 
called for, that Dearborn would have had no problem in giving proper 
credit for the use of such facilities as they said were available for 
such period of time. 

I think on further reflection that even with the use of facilities had 
they been specified as to the facilities that would be made available 
and the term for which they would have been available, that it would 
have lent itself to formal advertising and sealed bid. 

So I want to change that a little bit. 

Mr. Mruter. Mr. Chairman. 

Mr. Heépert. Mr. Miller. 

Mr. Bates. Well, it indicates a little doubt anyway in your mind, 
a little flexibility in there, as though it could have been perhaps done 
both ways. 

Mr. Otson. The negotiation that occurred—when I answered nego- 
tiation, it was in terms of just what would be in the best interests of 
everybody here, as to how much they should put out. 

Mr. Bares. Isn’t your contention, your problem more in how this 
was negotiated or not negotiated with you, rather than the way in 
which it was—that is the title under which it was done? Aren’t you 
al]-—— 

Mr. Orson. Well, we probably would have felt less offended if we 
had a chance to negotiate. 

Mr. Bares. If you were called in? 

Mr. Otson. Yes. 

Mr. Bares. And if this was discussed you wouldn’t be here today, 
would you? 

Mr. Orson. I think that is right. 

Mr. Bares. You are not making any real issue whether they adver- 
tised or whether they called you in or to negotiate. 

Mr. Otson. We lost the contract and I filed the protest on the best 
basis available. I want to be perfectly frank about that. And look- 
ing at it now—hindsight is better than foresight. Looking back at 
it, I don’t see—I don’t quite understand this as being a proper use of 
negotiated procurement. 

Mr. Hésert. Of course, Mr. Olson, your testimony is quite pertinent 
to the inquiry of the committee because we are interesting ourselves in 
how negotiations are conducted and to what extent they are conducted, 
I think you have answered that. 

Mr. Mitirr. Mr. Chairman. \ 

Mr. Héperr. Mr. Miller. 

Mr. Miuier. Mr. Olson, if the Government had advertised for the 
use of the plant along with its maintenance, would the field of those 
people that could have responded been limited ? 

Mr. Otson. I think it probably would have. 

- Mr. Miter. In other words, Mr. Kruss having worked as super- 
intendent at the plant would have been in position to bid it? 

Mr. Otson. Yes. 


Mr. Mitrer. Would Dearborn have anyone of his qualifications to 
have come in? 
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Mr. Orson. That is a good question. It might have given us an 
unfair advantage, generally. 

Mr. Mixer. I mean, General Riggers, I should say. 

Mr. Orson. Yes, sir. 

Mr. Mitier. Did they have anybody with Mr. Kruss’ qualifications 
that could have worked the plant ? 

Mr. Ouson. Yes. Even if it could have been put out for advertising 
and widely circulated, it is probable that had the use of the idle 
facilities been included that it would have narrowed the field, that is 
probably true. 

Mr. Mriuter. That is all. 

Mr. Harpy. Mr. Chairman. 

Mr. Heéverr. Mr. Hardy. 

Mr. Harpy. As a matter of fact the use of idle facilities as I under- 
stand your testimony did not come into the picture. 

Mr. Otson. It did not. 

Mr. Harpy. That would be a nice item to ring in subsequently if the 
successful bidder were in position to utilize those items. 

Mr. Oxson. Yes, it would. 

Mr. Mitier. Well, will the gentleman yield? It only came into 
the field in that in June Dearborn voluntarily or gratuitously ap- 
proached the Ordnance Department with the proposition of taking 
it over for $51,000 to start with, with using the plant. 

Mr. Harpy. Yes, and of course that raises a question at least in my 
mind and I would think it is also a matter of interest to the committec. 
as to why the Detroit Ordnance District failed to observe that there 
was some monetary value to this idle business that is not being utilized 
and isn’t getting the return for the taxpayers on that now. 

I think we are missing a little bit on that proposition. 

Mr. Héserr. We will have the witnesses from Detroit Ordnance 
and they will answer that question or attempt to answer it. 

Mr. Harpy. They certainly should have an opportunity. 

Mr. Gavin. Mr. Chairman, may I make an oteubestion 

Mr. Héperr. Yes. 

Mr. Gavin. I can’t understand when branches of government want 
people to participate and bid on these particular matters why they 
don’t give them some specifications in they don’t seem to know what 
they want themselves. They expect the man who is doing the bidding 
to understand what they want. And he does not understand what 
they want. What is their objective? Confusion or what? Get every- 
body confused and then they get together and determine what they 
want to do and who they want to award the contract to. 

I don’t see why in this particular instance the Detroit Ordnance 
could not come out and say “here is what we want, submit a bid.” 
Then negotiate with the individuals who submitted the bid. 

This gentleman here tells us they didn’t have an opportunity after 
indicating they wished or desired to participate in the matter, an 
opportunity to negotiate. Is that right ? 

Mr. Orson. No opportunity to negotiate. 

Mr. Gavin. That is right. 

Mr. Hésert. That of course, Mr. Gavin, is again the purpose of 
the inquiry. Then the Detroit Ordnance having elected to 
negotiate—— 
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Mr. Bares. Sure. 

Mr. Héserr. Did not negotiate to the fullest. 

Mr. Hess. That is right. 

Mr. Héserr. And that would be to the Detroit Ordnance repre- 
sentatives, to explain that position. 

Mr. Oxtson. For example, we understand General bid a little higher 
than we did, $800 or $900 higher, but there is something about the 
alternate proposition that makes them low. But we were never asked 
what we would bid on the proposal that General submitted, of a 
reduction based on a percentage of units out. And I think for the 
Government’s own interest, where we were so close, we should have 
been given a chance to bid on the basis the ordnance district finally 
decided they wanted to put it out. 

Mr. Hésert. Of course, you understand, Mr. Olson, and members 
of the committee, that while these sums in dollar value are probably 
negligible as compared and laid alongside of other contracts, the 
committee is interested in the fundamental process and the manner 
in which negotiation is used and for what purpose. 

Mr. Otson. Yes, sir. 

Mr. Héserr. Any further questions of the witness, Mr. Courtney ? 

Mr. Courrney. I think that is all, Mr. Chairman. 

Mr. Héverr. Next witness. 

Mr. Courtney. The ordnance district. Colonel Mohlere has a 
statement, Mr. Chairman. 

Colonel, will you come forward? Mr. Lazure—the committee is 
acquainted with Mr. Lazure, who is General Counsel for the Ordnance 
Department of the Army. 

Mr. Courtney. Colonel, identify yourself, please, and if you have 
some of your personnel who would be expected to respond to ques- 
tions, perhaps you might want them around the table. 

Colonel Monuere. All right. I will ask them to come up now. Mrs. 
Fowler and Mr. Venson and Mr. Rogers. Also, Mr. Braun. 

Mr. Courtney. Colonel Mohlere, without wishing to break this 
down, could we put the full statement in the record and in accord- 
ance with committee practice, in the interest of time, could we just— 
could you just highhght the subject as it has been discussed in the 
previous questioning of Mr. Olson ? 

Put your full statement in the record. 

Mr. Héserr. Put your full statement in the record. 

Colonel Montere. Yes, sir, it is voluminous. 

Mr. Courtney. It is very explicit. 

Mr. Héserr. Would it prejudice your presentation, Colonel, to re- 
frain from reading the statement and putting it in the record, how- 
ever, and then discussing it? Except if there is a challenge of fact as 
stated by Mr. Olson, in the interest of time, there would be no point in 
reading this entire 14-page statement. 

Colonel Moutere. I can put it in the record and make reference to 
those portions which are specifically covered, Mr. Chairman. 

Mr. Héserr. We would appreciate if you would put the complete 
statement in the record at this point. 

89326—57——__18 
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STATEMENT RY Cor. E. D. MontEerRE, COMMANDING OFFICER, DETROIT ORDNANCE 
DIstTRIcT, ON AWARD oF ConTRAcCT DA-20—-018-ORD-15016 


INTRODUCTION 


The particular point at issue at this time is the execution of Contract No. 
DA-20-018-Ord-—15016 on December 27, 1956, with General Riggers and Erectors, 
Inc., Detroit, Mich., in the amount of $86,750 covering the maintenance and 
surveillance of the Government-owned facility designated as Melvindale ord- 
nance forge plant plancor 280. 


RACKGROUND INFORMATION 


The Melvindale ordnance forge plant was erected and equipped in 1941 and 
operated by Timken-Detroit Axle Co. until the cessation of World War II. The 
plant was inoperative until late 1950 when the outbreak of Korean hostilities 
created the need for additional steel forging capacity for combat tanks and tacti- 
eal vehicles. A contract was then executed with the Kropp Forge Co., of Chicago, 
IlL, to rehabilitate and supplement the equipment for active maximum produc- 
tion of 8,000 tons of forging per month for combat and tactical vehicles. The 
operation by Kropp Forge continued through 1951, 1952, and 1953. 

When defense requirements were being steadily reduced and forging require- 
ments could be supplied elsewhere with greater economy, it was decided to 
lay away the plant as a base production unit in support of the mobilization 
base. Beginning in 1954, and operating under Contract DA-20-018-ORD- 
13409, Kropp Forge, in accordance with Department of the Army policy, pro- 
ceeded te process all equipment for layaway and extended storage. The esti- 
mated value on an original acquisition cost basis of the entire facility was 
placed at $11,609,994. The principal subcontractor, in the processing and 
preservation of the equpiment, was Dearborn Machinery Movers Co., Inc., the 
complainant in the instant case. 

After completion of the layaway project, the Kropp Forge Co. continued us 
custodian through December 31, 1956. The experienced costs operating on a 
cest contract plus a nominal fee indicated costs of approximately $103,000. for 
the calendar year 1956, a period in which no activity except care and’ mainte- 
tenance were provided. This is the same type of care and maintenance contem- 
plated for 1957. 

REPORT OF NEGOTIATIONS 


On the basis that Kropp Forge Co. would continue as custodian of a base 
production unit, negotiations for such services for the year 1957 were started 
exclusively with that company as an extension of the existing contract. Such 
negotiation, starting in July 1956, continued with a Kropp Forge estimate of 
costs in the amount of approximately $113,000. This was later reduced to 
$103,635.53, with a condition inserted that the Government effect temporary re- 
pairs to buildings not later than December 41, 1956. Such repairs were estimated 
by competent engineers to cost the Government $69,000. In the peried, between 
July and+October, higher authority was considering the approval of a project to 
conduct the repairs which seemed necessary. 

On September 14, 1956, the district was informed that a decision had been 
reached to discontinue the Melvindale ordnance forge plant as a base pro- 
duction unit. All of the equipment was to be disposed of in accordance with 
existing regulations. After removal of production equipment, the’ buildings, 
land, and residue would then be released to Corps of Engineers or General 
Services Administration for disposal. 

Considering that the facility was no longer a base production unit and 
destined to close, the district decided that significant savings for the year 
1957 maintenance might result by using directly as custodian, a firm experi- 
enced in the disassembly, movement, and preservation of the unique type of 
nyassive and complex euipment making up the base unit. Now, we recognized 
that relatively few firms possessed the technical skills and requisite experience 
to perform the work required satisfactorily. 

Final source file clearance with our Small Business representative and tech- 
nical personnel of the district developed a list of eight qualified prospective 
contractors. Accordingly, “requests for proposals’ were mailed November 7, 
1956, for return within 15 working days. These included Kropp Forge Co. 
and Dearborn Machinery Movers Co., Inc 
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Proposals were received dated as follows: 
Kropp Forge Co.: November 20, 1956 
Dearborn Machinery Movers Co., Inc.: November 21, 1956 
General Riggers & Erectors, Inc.: November 26, 1956 

In addition to the information above submitted concerning the number of 
sources capable of performing the required services, a positive decision from 
the legal office of the district supports the eligibility of this project for negotia- 
tion under the provision of title 10, United States Code, section 2310 (a) (10). 


EVALUATION OF PROPOSALS RECEIVED 


After receipt of these proposals, above-mentioned, an evaluation was per- 
formed by technical personnel of the district. This covered price, type of 
contract, qualifying conditions, and price adjustment offered. The results are 
summarized as follows: 

(a) Kropp Force Co., $103,635.53 : Proposed a cost-reimbursable type contract. 

Qualifying condition: That Government make temporary repairs to build- 
son not later than December 31, 1956. Extent of repairs approximately 

,000. 

Price adjustment: No provision for downward reduction. 

(6) Dearborn Machinery Movers Co., Inc., $85,910: Proposed a fixed-price 
contract. 

Qualifying condition: That Government make extensive repairs to build- 
ings prior to or early in the year 1957 to which this estimate applies. 

Price adjustment: In event that Government removes approximately 40 
percent of the equipment by the close of third quarter 1957, reduction of 
$3,594.11 to the Government in a lump sum. 

(c) General Riggers & Erectors, Inc., $86,750: Proposed a fixed price contract. 

Qualifying condition: None. 

Price adjustment: In the event that Government removes equipment the 
following reductions would apply: 0 percent to and including 19 percent, 
no reduction; 20 percent to and including 38 percent, $600 per month; 
39 percent to and including 58 percent, $1,200 per month. 


RESTATEMENT OF EVALUATING FACTORS 
These evaluating factors may be compared as follows: 


Price: 
Ronn Forge ‘Co: (erat Cat oe ee eee eencenen $103, 635. 53 
General Riggers & Erectors (fixed price) _.____-___-__-_---__ 86, 750. 00 
Dearborn Machinery Movers Co. (fixed price) --....---------~ 85, 910. 00 
Differential (in favor of Dearborn) ~-----.-.-_-_--_----__ 840. 00 


Qualifying conditions re repairs to buildings: Cost to Government. 
Kropp Forge Co.: Proposal on assumption of repairs to the estimated 
amount, $69,000. 
General Riggers & Erectors: Did not qualify proposal in this regard: 
Dearborn Machinery Movers’ Co.: Proposal on specific assumption of 
repairs to building, $69,000 estimate (minimum). 


Differential: In favor of General Riggers since no qualifying condition 
stipulated. 


Price adjustment downward provision : 
Kropp Forge Co.: None (proposed cost contract). 
General Riggers & Erectors: 0 to 19 percent, none; 20 to 38 percent, $600 
per month; 39 to 58 percent, $1,200 per month. 
Dearborn Machinery Movers: Fixed amount reduction of $3,594.11 if 
40 percent of equipment removed by close of third quarter. 
Differential: In favor of General Riggers since evaluation estimated 


removal of 30 to 40 percent prior to the end of third quarter of 1957. 
Commercial use of plant and facilities: * 


Kropp Forge Co.: Did not propose such. 


1Inasmuch as this facility was no longer needed this item was not covered in the 
request for proposal as issued, nor was evaluation thereof made as a factor for award. 
in fact, occupancy would be an impediment to peas disposal. It is covered here 
since two of the proposers indicated desire in this regard. 
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General Riggers & Erectors: Expressed desire to cover this in whole or 
part for storage. Adjustment offered in this regard. 

Dearborn Machinery Movers: Expressed hope for lease of facilities and 
proposed adjustment if such could be done. 

Upon completion of the evaluation above shown, and with extensive ex- 
perienced costs in previous periods as a guide, it was the considered judgment 
of responsible personnel of the district that a fair and reasonable price had 
been reached. We felt that each proposer was straightforward in submitting 
his most favorable proposal and had carefully considered his qualifying condi- 
tions. 

The District Board of Awards concurred in that decision after examination 
of a detailed summary of proposal and the file. 


CURRENT ACTIONS BEARING ON JUDGMENT DECISION MADE 


As was previously pointed out evaluation contemplated that an expeditious 
removal program was projected. As of January 1, 1957, there were a total of 
1,257 line items of equipment in the plant. As of February 15, 1957, there have 
been shipped 157 line items with an additional 127 line items on shipping orders 
to be accomplished by March 31, 1957. Under the contract price adjustment 
provision, and beginning in April 1957, a reduction of $600 per month appears 
in definite prospect which will result in total reductions of $5,400 in the contract 
price paid to General Riggers & Prectors. As now estimated an additional $600 
per month reduction will be accomplished before the expiration of the contract. 


USE OF NEGOTIATED FORM OF CONTRACT 


The instant contract is a successor contract to one whereby the base producer 
had, under a cost reimbursement form of negotiated contract, provided mainte- 
nance and service necessary to retention of a mobilization-base facility. It had 
previously been negotiated for the following reasons: 

(a) The contractor was the mobilization base producer and had processed the 
facility for standby. (Subcontractor, here, was Dearborn Machinery Movers.) 

(b) The securing of competition on a bid basis was impractical since the 
implementing ASPR’s required definite specifications, a definite statement of the 
scope of work required, definite time schedules, and like factors which would 
allow national participation on a bid basis, and which would set up a basis for 
evaluation of responsiveness and responsibility of bidders. 

With regard to the instant contract the decision was made that the negotiated 
“cost reimbursement” approach could be dropped and a fixed price negotiated 
approach utilized as being in the best interest of the Government, pricewise. 
Subsequent events proved this judgment decision to be the proper one. 

Negotiation was used for the procurement in accordance with title 10, United 
States Code, section 2304 (a) (10) “Supplies or services for which it is imprac- 
ticable to secure competition by formal advertising.” 

ASPR 3 210.2 (i) provides that negotiation be used “when the contemplated 
procurement involves maintenance, alterations, repairs, and inspection in con- 
nection with any one of which types of services the exact nature or amount of 
the work to be done is not known.” In the instant case the rate of deterioration 
in storage or the amount or degree of corrective action required to achieve main- 
tenance of equipment in proper condition was not known, nor was the rate of 
removal by the Government completely established. It was, therefore, recognized 
that the contractor’s operation on a fixed price basis constitutes an element of 
risk to the contractor. At the same time, however, it adequately protects the 
Government’s interest through the condition specifications of the contract. 

Further, the same ASPR (3-—210.2) provides in subsection (m) for negotiation 
when it is impossible to draft for a solicitation of bids, adequate specifications 
or any other adequately detailed description of the required supplies or services. 
In this case, the imminent disposition of the complete installation, the rate of 
removal, and other unknown factors at the time negotiations were started, 
qualifies the project for negotiation. By the time proposals were received, how- 
ever, more visibility was given to the district on the expeditious rate of planned 
disposals. 

Section 4 (a) of Public Law 413, 80th Congress, as amended, and now codified, 
further provides that “contracts negotiated pursuant to section 2 (c) may be of 
any type which, in the opinion of the agency head will promote the best interest 
of the Government.” The use of the fixed price, negotiated contract, providing 
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for a downward adjustment was considered at this time to be that which would 
best serve the interest of the Government. 

While a “formal” determination and finding is not required in this method of 
negotiation, one was nevertheless executed by the contracting officer which reads 
as follows: 

“Contract No. DA-20-018—-ORD, 
“General Riggers & Erectors, Inc. 


“CONTRACTING OFFICER'S FINDINGS AND DETERMINATION 


“1. I hereby find that: 

“(a) The Department of the Army proposes to procure the services of 
maintenance, inspection, and preservation of such Government-owned prop- 
erty as is from time to time located at the Melvindale Ordnance Forge 
Plant, Plancor 280, pursuant to project No. 12901, from January 1, 1957, 
through December 31, 1957. 

“(b) The estimated cost of the proposed procurement is $86,750. 

“(c) The procurement of the above described services by formal advertis- 
ing is not feasible because— 

“(1) The amount of Government-owned property to be maintained, 
inspected, and preserved will decrease during the period as disposition 
thereof is ordered. 

“(2) It is not possible to determine at the time of execution of the 
contract the rates or the times at which such disposition will be ordered. 

“(3) The contemplated procurement, therefore, is of the type 
described in ASPR 3-210.2 (i) in that it ‘involves maintenance * * * 
or inspection, in connection with * * * which * * * the exact nature 
or amount of work to be done is not known,’ and, as set forth in ASPR 
3-210.2 (m), ‘it is impossible to draft, for a solicitation of bids, * * * 
adequately detailed description of the required supplies or services.’ 

“2. Upon the basis of the findings set forth above, I hereby determine that 
it is impracticable to secure competition by formal advertising. 

“3. The above services may, therefore, be procured by negotiation pursuant 
to title 10, United States Code, section 2304 (a) (10) and paragraph 3-210 of 
the Arined Services Procurement Regulation. 


“E. D. MoHLere, 
“Colonel, Ordance Corps, 
“Contracting Officer.” 


ORDNANCE CORPS DISCUSSION OF “NEGOTIATIONS” 


Ordnance procurement instructions distinguish procurement by negotiation 
from formal advertising as follows: 

(a) Competition.—Procurement by formal advertising will continue to be the 
preferred method of procurement. Regardless of the method of procurement, 
however, competition will be obtained unless procurement from a sole source 
can be justified. There is no substitute for the exercise of mature and intelli- 
gent judgment in deciding, on the basis of all the factors involved, whether a 
procurement can best be consummated by formal advertising or by negotiation. 

(b) Conduct of negotiation—(1) In cases where districts are requested to 
obtain proposals for evaluation and selection of the supplier by an initiating 
installation or activity, each district will make every effort to complete negotia- 
tions with the suppler(s) solicited. Such negotiations will include any neces- 
sary over-the-table or telephonic discussions. Thorough negotiation will permit 
the initiating installation to receive the best possible proposals. (Prospective 
suppliers will be informed of this policy at the outset of negotiations.) Con- 
tinued negotiation with proposed contractors, whether by conference or by 
correspondence, will be conducted after receipt of proposals and quotations, 
wherever price comparison, price analysis and other analysis indicate that a 
substantially better price can be obtained, or other benefits will accrue to the 
Government. 

In this same regard the Assistant Secretary of the Army (Logistics) in regional 
meetings of Army Technical Service contracting officers covered this point as 
follows: 

“Question. When do you stop negotiating? 

“Answer. This is a matter of good judgment and sound discretion on the part 
of the contracting officer. Stop negotiating when, in the opinion of the con- 
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tra¢ting officer, an agreement in the best interest of the Government is reached. 
In some instances the original proposal may be accepted without further negotia- 
tion or it might be sufficient to contact only the lowest of these submitting pro- 
posals. In other instances, based on accounting, engineering and technical 
analyses, it might be well to contact 2, 3 or perhaps all of these who submitted 
proposals. We all feel that the negotiated contract is a very important part of 
our everyday job and that we must haveit. We are delighted to have the Hoover 
Commission Report on Procurement support that view by stating that negotiated 
procurement will save millions of dollars a year. In using negotiation, we must 
insure that all practicable competition is being secured, that we have adequate 
authority, and that it is conducted in a thoroughly impartial manner. By the 
same token, negotiating should not be allowed to develop into a haggling affair.” 


SUMMARY 


Admittedly negotiations could have gone on further in the instant case. In 
the final analysis, however, there must be judgment decision made to conclude 
at some point. I believe that the judgment decision made in this case was jot 
unreasonable in light of the factors involved. I recognize that the problem of 
negotiation, and what is meant thereby, can be positioned one way or the other. 
In this regard the Comptroller General of the United States, in testimony before 
the Senate Select Committee on Small Business, brought out the fact that the 
problem is not simple. In this regard he made the following statement : 

“This situation (negotiated procurement) concerns us considerably but, be 
cause we legally cannot take issue with the Department’s position that negotia- 
tion can be ‘any method of procurement other than formal advertising,’ and also 
because we recognize the practical and equitable considerations which would be 
involved in attempting to require a procedure which could have as its l»gical 
end result the establishment of an auction-type system of contracting based upwn 
playing one bidder’s price against another’s, we feel that this problem wouid 
have to be carefully studied before we would be justified in raising any further 
question regarding it.” 

I recognize that there may be instances in which the point of cessation of 
negotiations, being a matter of judgment, might be controversial. Certainly the 
Detroit district recognizes the continuing need for exercising great care in this 
regard. 

There is present here, as requested by the committee: 

Mrs. Roberts Fowler, contract specialist 

Mr. W.S. Venson, production specialist 

Mr. L. Z. Braun, Chief, Tank and Automotive Branch 
Mr. S. W. Rogers, civilian executive assistant 

These good people acted on this contract in capacities described by their titles 
prior to presentation thereof to my board of contract awards and to me as con- 
tracting officer. 

We will be glad to answer any questions you might have on this matter. 


Mr. Hésert. Mr. Courtney, you proceed with your examination. 

Mr. Courtney. Colonel, first of all, so the committee may under- 
stand, is there anything about the statement with reference to the 
letters which you received from Dearborn commencing in June 1956 
manifesting an interest in the property and suggesting a price based 
upon rental or use by them of part of the property? Does that coin- 
cide with your recollection ? 

Mr. Lazure. Mr. Courtney, could I give that background ? 

Mr. Courtney. Yes, sir. 

Mr. Héserr. Mr. Lazure. 

Mr. Lazure. I am Albert Lazure, the General Counsel of the Ord- 
nance Corps. 

First, I would like to state for the record that we respect very much 
Mr. Olson, the counsel for the Dearborn people, and the Dearborn 
people we feel are good friends of ours, and in general the statements 
that they made were correct. I don’t think that they made all of 
them. I do think that in connection with their statement the very 
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fact that they brought the number of proposals they had sent to us 
earlier indicates why we went out on a negotiated basis. 

First, might I state that we had a contract in being with the Kropp 
Forge people for this exact same work. 

The Kropp Forge people had been our producer of forges at this 
particular plant. And when the forging capacity was no longer 
needed it was put in layaway for possible use in the event the Korean 
emergency or something else breaks out. 

Kropp Forge having been the base producer was retained to main- 
tain it in standby and to assist us in the moving out of such equipment 
and materials as might be used at other plants. 

So that we did have in being during that period that was discussed 
the contract with Kropp Forge which did not go out of existence until 
December 1956. 

Now I might state, too, for the record that Mr. Olson had previously 
been counsel for Kropp Forge and that Mr. Kruss had previously 
worked for Kropp Forge as their maintenance man in this particular 

rlant. 

I might state I made no particular fact of this except that they were 
familiar with the plant and I think that indicates why in June 
1956 they came in and asked us if we would be interested in having 
them rather than Kropp Forge do this maintenance work. 

Mr. Gavin. That is all right, don’t you think? 

Mr. Lazure. Perfectly all right. 

Mr. Gavin. If they saw an opportunity in a situation that they were 
familiar with and could advantageously handle it, they were inter- 
ested. Sure. There is nothing about that that I would think was 
wrong. 

Mr. Lazure. We think it was fine. 

Mr. Gavin. While you are on that score, did the Eatpe Forge pay 
you anything for the use of the facilities or maintenance ! 

Mr. Lazure. No, they did not. 

Mr. Gavin. Well, the gentleman just a few minutes ago said they 
would have been willing to pay. 

Mr. Lazure. We plan to get into that, sir. 

Mr. Héserr. Mr. Gavin, suppose we let Mr. Courntey—— 

Mr. Gavin. Let me ask him this question: Why didn’t the Govern- 
ment attempt to negotiate with the Kropp Forge to see whether they 
wouldn’t pay for the use of the facilities such as you referred to a 
minute ago. 

Mr. Lazcre. Kropp Forge had not indicated any desire to use the 
facilities. It was excess capacity both to them and to us. 

Mr. Gavin. Did they use them at all? 

Mr. Lazure. No, sir, not in this period. 

Mr. Hépertr. Mr. Lazure. 

Mr. Lazure. On June 11—although your question is a good ques- 
tion, I think it was because Dearborn dia express this interest to. us 
that we did explore ways and means as to whether or not that might 
be possible to be done. I think the presentation that Colonel Mohlere 
and our people will make will so bring that out. 

On June 11, 1956, Dearborn came in to us and said— 


We would be interested in maintaining that property for you for $57,500 pro- 
vided you will make available to us certain of the facilities for our use. 
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I think they wanted to use the general capacity of that plant. 

It was at that point we were negotiating for an extension of the 
Kropp Forge contracts, since they were already the contractor in pos- 
session of the plant and working for us in its maintenance and custody. 

We generally make it a practice in Army Ordnance to maintain in 
the plant the possible user of that plant for our military production 
purposes. 

On the receipt of this June 11, 1956, letter from Dearborn, we did sit 
down and Colonel Mohlere with his people said, “This might not 
be a bad idea.” 

On July 20, 1956, another letter came in from Dearborn and they 
offered to reduce this price to $51,500 if we would make available to 
them all of the idle facilities in this particular plant. 

On October 17, 1956, and on the basis of discussions that Dearborn 
had had with our people they came in with a revised offer to have this 
plant taken care of by Dearborn for $87,500. That was to be on the 
basis of a cost contract. This was not an offer to go into a fixed price 
deal for the Government. They offered to maintain it for us on a cost 
basis without fee or profit, which I might say is the basis on which the 
Kropp Forge people had been caring for it. 

Mr. Courtney. Yes. But now, Mr. Lazure, that proposition was 
not in response to any invitation from the Government. 

Mr. Lazure. No. That was not at any of this point was not in 
response to any invitation of the Government. They said they would 
do this for $87,500 on October 17, 1956, if we do a few things for 
them, that they felt they would do this for $87,500 cost basis. We 
didn’t ge it to them on that price solely. It might be higher or it 
might be less. But they said they wanted to be in this particular 
plant so that if we disposed of it for sale they would be in a position 


and in possession of it and have an opportunity to make a good bid 
on it. 


Secondly, they said 
Mr. Gavrx. You mean make a good bid on it? 
Mr. Lazvre. Yes [reading]. 





We would know the potential value and the situation on hand for use of these 
facilities. We could develop requirements for the buildings and so on possibly, 
and we would be in day to day possession of the Government peacetime schedules 
on removal of facilities to place them in standby at other places. 


They said they would give us a credit for the use of any of the 
facilities they would make. 

Now it was this series of letters from Dearborn and discussions 
with our people that led us to decide that maybe the contract provi- 
sion under which we had been doing this with Kropp Forge on a cost 
basis could perhaps be better done on a competitive negotiated basis 
with not only Dearborn but with other people that might be inter- 
ested in doing this same thing. 

In the meantime, we found that there were extensive repairs 
needed on the plant. And I might say that all of these offers of 
Dearborn were conditioned on our doing the certain repairs, so that 
the cost of maintaining these facilities would be reduced. 

Mr. Courtney. Weren't the offers of all of the others conditioned 
upon the repair of the plant? 

Mr. Lazure. We haven’t got into that particular point yet. We 
are still in this background period. 
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Mr. Courrney. I see. 

Mr. Lazure. At this particular time, then, we gave consideration 
in our ordnance district as to whether or not we wanted this plant, 
whether or not the facilities should not be moved elsewhere, and 
whether there was any interest of the taxpayer that would be saved 
in connection with our getting out of it entirely. 

The final decision was that we would get out of it entirely, that 
we didn’t need the plant, we didn’t need the buildings, and we would 
move the facilities to other storage areas and the interests of the 
Government would best be served by that practice. 

At this point, then, we went out on the so-called request for pro- 
posals. Dearborn and eight others were brought into the picture, and 
it is at this point I think that Colonel Mohlere could discuss what 
went on. 

Mr. Courtney. All right. 

Mr. Lazure. With respect to why there were requests for 
proposals. 

Mr. Courrney. All right. Then the first question of you, Colonel, 
is this: Was Dearborn after the manifestation of interest which you 
have testified to—was it given an invitation to respond to a proposal ? 
When you had determined to go into negotiated bidding; and if it 
was not why not? 

Colonel Moriere. They were given an invitation to submit a pro- 
posal, Mr. Courtney. 

Mr. Courtney. The question is first this: When you made up your 
list of people to be invited to propose, did you include the Daaslioen 
Co. on it or did Dearborn have to ascertain the fact and go and solicit 
the bid documents? Yes or no, what happened ? 

Colonel Montern. They were given an opportunity to submit a 
proposal. 

Mr. Courtney. Were they given an invitation ? 

Colonel Monterer. An invitation to submit proposals. 

Mr. Courtney. Was it in response to their request or was it done 
by the ordnance district? 

Colonel Moutere. It was done actually by the ordnance district, 
Mr. Courtney. 

Mr. Courtney. Well 

Colonel Monuere. Well, let me 

Mr. Courrney. Can you answer the simple question, Mr.—whoever 
had charge of this. Were the proposals sent to anyone else before 
Dearborn got them ? 

Mrs. Fowter. No. 

Mr. Courtney. That is your answer ? 

Colonel Mou.ere. They were all mailed the same day. 

Mr. Héserr. Mrs. Fowler—I presume you are Mrs. Fowler? 

Mrs. Fower. Yes. 

Mr. Courtney. You have been identified here as Mrs. Roberta 
Fowler ? 

- Mrs. Fowuer. Yes. 

Mr. Courtney. And you are a contract specialist ? 

Mrs. Fowxer. Yes. 

Mr. Courtney. All right. Now, let’s pass that. 
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Then you want the committee to understand that the invitation was 
deposited in the mails? 

Mrs. Fowter. They were all deposited by me, personally, in the 
mails at the same moment—all 8 of them, and Dearborn was one of 
those 8. 

Mr. Courtney. And when next after the deposit—so we may under- 
stand a little bit of the sequence here—did the representatives, or did 
they, did the representatives of Dearborn come and say to you that 
they had not received the invitation and solicit an invitation. 

Mrs. Fowurer. They didn’t. It was before they were mailed that 


they asked, but they were already in process at that time. They were 
already on the list. 


Mr. Courtney. All right. 

Now, Mrs. Fowler, since we are getting into that subject, would 
you just tell the committee what your background is, your business 
experience, and the like? 

Mrs. Fow er. I have approximately 181% years with the Govern- 
ment, over 16 of that with the Detroit Ordnance District. 

Mr. Courtney. In what capacity? 

Mrs. Fowrer. Well, I started out as a stenographer-clerk and I 
have advanced up to my present position of a GS-11, contract special- 
ist, over the years. 

Mr, Courtrngy. Well, now, is that denominated a buyer, or what 
particularly do you do? 

Mrs. Fowrer. Yes. 

Mr. Courtney. You are the negotiator? 

Mrs. Fowrrr. Yes; we negotiate. 


Mr. Courtney. I mean, are you? Are you the negotiator? 
Mrs. Fowxer. Yes. 


Mr. Courtney. Were you to be the negotiator on this transaction ? 
Mrs. Fowter. I was. 


Mr.Covrtney. Well, what business experience did you have in con- 
nection with maintenance contracts? 


Mrs. Fowter. I have been on this particular type of work since 
1950. 


Mr. Courtney. Have you had any independent experience outside 








of 

Mrs. Fowter. Yes; when I was with private industry. 

Mr. Courtney. And what was that, so we may have some under- 
standing. 

Mrs. Fow er. I was buying on specification wholesale coal from 
the mines and selling it on the same basis to industries. 

Mr. Courtney. And that is before you went with the Government? 

Mrs. Fower. Oh, yes. That was before I went back with the 
Government in 1940. 

Mr. Courtney. I see. There was an interval there in this 18 years 
when you were not with the Government? 

Mrs. Fowier. Yes. I have been with Detroit Ordnance District for 
1614 years. 

Mr. Courrney. Now, what is your educational background, Mrs. 
Fowler? 

Mrs. Fowter. Well, I finished the formal high school education. I 
also have a bachelor of arts degree in music, which does not contribute 
to this particular job. 
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I have taken courses in commercial and contract law. I also have 
had—while I have been with the district—procurement courses, pro- 
curement refresher courses, and termination courses. I might add, 
if it does not sound like bragging, I had a 94 percent rating on my 
first. procurement course, and I was second among the contract spe- 
cialists on the refresher course. 

Mr. Courtney. Now, those are courses that are conducted by the 
Ordnance Corps? 

Mrs. Fowtrr. Yes, 

Mr. Courtney. Now, let’s see—then is somebody else going to tes- 
tify here? 

Mr. Braun. I am Lawrence Z. Braun. I wanted to clear the rec- 
ord on one point. Iam Chief of the Tank Automotive Branch of the 
Operations Division and assistant contracting officer. 

Mr. Courtney. And what is your rating? 

Mr. Braun. GS-14. 

Mr. Courtney. And your background, please, your contracting 
background ? 

Mr. Braun. I was in uniform as an ordnance officer during World 
War II. 

Mr. Courtney. Where, at Detroit ? 

Mr. Braun. No,sir. I was—most of my time was with the Letter- 
kenny Ordnance Depot. I went with the Detroit ordnance district 
right after the Korean crisis in June 1951 as a contract—we called them 
negotiators at that time. 

In 1952 I was promoted to Unit Chief, and then Section Chief and 
Branch Chief. 

My principal responsibility is the supervision of about 130 person- 
nel, consisting of thous half and half of contract specialists such as 
Mrs. Fowler, and clerk-typists. 

I have overall supervision of the procurement and the administration 
of the contracts. 

Mr. Courtney. And you would have supervision of this particular 
letting ? 

Mr. Braun. Yes, sir. 

Mr. Courtney. I think we are not clear as to how long you have 
been with the Government? Otherthan your military service 

Mr. Braun. Since 1951. 

Mr. Courrney. And prior to your military service, what had been 
your business ? 

Mr. Braun. I was with War Assets for a year and a half. 

Mr. Courtney. And prior to that ? 

Mr. Brawn. Prior to that I was in the insurance business, in Phila- 
delphia. 

Mr. Courtney. What type of insurance? 

Mr. Braun. Life insurance. 

Mr. Courtney. Life insurance. That has been your whole occu- 
pation ? 

- Mr. Braun. Yes, sir. I knew nothing about ordnance until I got 
in uniform. 

Mr. Harpy. Might I inquire? 

Mr. Courtney. Yes. 

Mr. Harpy. What were your duties at War Assets? 
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Mr. Braun. Disposal. I was the Deputy Administrator in charge of 
the national automotive parts office. That was a disposal of tank and 
automotive parts. That was in November or June of 1946 to Novem- 
ber of 1947. 

Mr. Harpy. Do you recall what your average return was on parts 
and items that you disposed of, that you passed on, at War Assets? 

Mr. Braun. I think we got about 5 cents on the dollar. 

Mr. Harpy. Thank you. 

Mr. Héserr. For the record, now, Mrs. Fowler will you state your 
salary now ? 

Mrs. Fowter. If I am not mistaken, it is $6,300 a year. 

Mr. Hésert. That is gross? 

Mrs. Fowter. Yes. 

Mr. Hésert. And yours, Mr. Braun? 

Mr. Braun. My salary, sir? 

Mr. Hésert. Yes. 

Mr. Braun. $10,350, before taxes. 

Mr. Héserr. So are we all. Mrs. Fowler, are you the last responsi- 
ble officer in negotiating contracts? 

Mrs. Fowtrr. I am the bottom of the totem pole; yes, sir. 

Mr. Hésert. You don’t make the decisions? 

Mrs. Fowter. No, sir; I don’t make decisions. I recommend deci- 
sions. 

Mr. Hésert. You recommend decisions? 

Mrs. Fowrer. Yes, sir. 

Mr. Hésert. Dollarwise, could you estimate—just a general figure— 
about how many contracts have you recommended in the past year, 
on a volume basis? You don’t have to be accurate. Just give us an 
idea. 

Mrs. Fowter. Oh, I would say 10 to 15. 

Mr. Hesert. 10 to 15 what? 

Mrs. Fowter. Contracts. 

Mr. Héserr. No; dollarwise. 

Mrs. Fowrrr. And they have averaged from several hundred dol- 
lars to 150—to about $250,000, I think was the largest one I let. 

Mr. Héserrt. $250,000 is the largest ? 

Mrs. Fowrrer. Yes; if I am not mistaken. 

Mr. Hénerr. And you, Mr. Braun? You are the top of the totem 
pole. : 

Mr. Braun. Yes, sir. The procedure is this, that the contract spe- 
cialist does the negotiating and makes what we call a summary pro- 
posal, which is put up in file, and is then sent to a unit chief who 
examines it to see whether it is proper action, whether it is complete, 
and then it goes to the section chief, who examines it, and then it comes 
to me. 

I sign it and send it to a board of awards, composed of seven gentle- 
men who I am inclined to think are tougher than you are. 

Mr. Hésert. Not me. 

Mr. Braun. To get these deals through. In other words, they look 
at them and then they concur in any recommendations that we make 
up through channels, starting with Mrs. Fowler, the unit chief, the 
section chief, and myself. 

Mr. Héserr. Do you review these yourself ? 
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Mr. Braun. Yes, sir. 

Mr. Hesert. You review each individual one? 

Mr. Braun. Yes, I have to sign each one. I review them. The 
summary of proposals gives the entire history of the proposed pro- 
curement, the ew situation with respect to it, and finally 
makes a recommendation to the board of awards. 

Mr. Héserr. In dollar value, what amount of contracts would you 
say in a year, average estimate, would you say you approve? 

Mr. Brawn. Since 1951 I have had a hand in about $3 billion worth. 

Mr. Hépserr. $3 billion worth? 

Mr. Braun. That is right. 

Mr. Hésert. On a yearly basis, what would you say? 

Mr. Braun. Oh, somewhere around a. billion dollars. 

Mr. Héperr. A billion dollars a year? 

Mr. Braun. Yes, sir. 

Mr. Héserr. All right, Mr. Courtney. 

Mr. Gavin. Before you go on I would like to ask a question, before 
it gets by me. 

As to this particular plant, you decided that you thought it was 
logical that possibly—you decided it was desirable to break up the 
plant, store the machinery and equipment. It occurred to me wh 
wouldn’t you—and I am not in this particular business. But if 
had a plant for disposal, why wouldn’t you possibly ask for bids 
as a going plant, lock, stock, and barrel, to sell it, and then a proposal 
such as you had determined upon, that the machinery and plant should 
be stored? What caused you to reach your decision that it should 
not be offered for bid as a going plant? 

Mr. Braun. Well, on the 14th of September, Mr. Gavin, we were 
notified by Office, Chief of Ordnance, down through channels that it 
had been decided no longer to retain this plant as a base production 
unit. In other words, there was sufficient forging capacity available 
so we were going to get rid of it lock, stock, and barrel. 

Now you might say that we previously had the Corps of Engineers 
make an estimate. They came up with a figure of $714,000 to rehabili- 
tate the plant. It was falling down. The steam lines were gone, the 
sewers were gone, and it is in bad shape generally. 

But then when we got this decision to get rid of it, then our job 
became that of getting out of there what equipment we wanted to 
retain for Ordnance or for any other service. 

Mr. Gavin. You are not answering the question. Even if it was 
run down, there might have been some comparable business that 
would have been interested in buying it lock, stock, and barrel and 
rehabilitate it. That is what I mean. Why wouldn’t you call for 
bids on it as the plant is lock, stock, and barrel? You said to dispose 
of it. 

Mr. Braun. Right. 

Mr. Gavin. Maybe you could have gotten a better price in the 
. disposition of the plant as a going plant even though it needed reha- 
bilitation, than the plan you had. I am asking why you didn’t take 
two phases of it, see what you could get for it as a going organization, 
and then see what you salvage in disposing of it as you decided? 
Why didn’t 

Mr. Braun. Well, some of the equipment that was in there, Mr. 
Gavin, we wanted to keep. 
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Mr. Gavin. Well, you said the Government told you to get 11d 
of it? 

Mr. Braun. No. 

Mr. Gavin. Then you say you want to keep it ? 

Mr. Braun. No, just the grounds and the buildings, sir. 

Mr. Gavin. What? 

Mr. Lazure. May I answer you, Congressman Gavin ? 

Mr. Gavin. Yes. 

Mr. Lazure. The Kropp Forge people had created this capacity for 
us in the field of heavy forges for shells and for tank and automotive 
equipment. There was no consumer demand for that type of forging. 
The Kropp Forge people themselves evidenced no interest in it and 
our general exploration in the field indicated there was no need for 
this type of capacity. It wasn’t good for particular forges for in- 
dustry. 

Mr. Gavin. Well, the gentleman that preceded you seemed to 
think there was some equipment in there that could " utilized and 
that was one reason why he was particularly interested. 

Mr. Lazvure. It could be utilized as war reserve equipment in the 
event another crash came and we needed particularly heavy forging 
capacity. 

Mr. Gavin. Well, there might have been somebody interested in 
that plant to keep it in a standby position in the event the volume of 
business generated so they could use it to advantage. I don’t know. 
Iam just asking. I think you should have asked for a complete offer as 
a going organization or as it was and then get into your phase of it and 
call for bids on disposition of such equipment that you did not think 
the Government was going to use. 

Mr. Harpy (presiding). If the gentleman would permit me, maybe 
IT can help clear this up. Actually that decision was not made at your 
level; was it? 

Mr. Lazvure. No, sir. 

Mr. Harpy. That decision would have been made in Washington by 
the Bureau ? 

Colonel Montere. That is correct. 

Mr. Gavin. You said you decided it? 

Colonel Mouter. After significant inquiry, I might add, Mr. Hardy. 

Mr. Harpy. Well 

Colonel Montere. Among the forging leaders in the field as to avail- 
able capacity. 

Mr. Harpy. I think the pursuit of that question would be another 
matter that might be appropriate for the committee to consider, but 
it is not pertinent, I don’t believe, to this particular inquiry here, 
because it would not have come within the purview of the witnesses 
we have. 

to ahead, Mr. Courtney. 

Mr. Courtney. In other words, the disposal of plants would be 
another matter ? 

Colonel Monterr. Yes, sir. W would never, for example, within 
our own authority, arbitrarily declare it surplus. 

Mr. Gavin. Certainly not, but you could recommend to the upper 
echelon that you think it ought to be handled in such and such a 
manner: that it might have been offered for sale as a going plant or it 
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might be dismantled and used and store the equipment. I think you 
should have gotten two prices. There might be somebody that would 
come along and buy it lock, stock, and barrel and keep it in a standby 
condition so in the event of emergency it would be available. As it is 
now, you are breaking it up. That is what I am getting at, why some 
thought was not given to that information. 

Mr. Harpy. I expect the Chief of Ordnance would be the only one 
who can answer that. 

Mr. Gavin. I don’t think so. They make the recommendation to 
the Chief of Ordnance, if in their opinion they thought it was a logical 
thing todo. Evidently they did not or they would have done it. 

Mr. Mitier. Mr. Chairman. 

Mr. Harpy. If the gentleman 

Mr. Miter. I just wanted to make an observation. If the gentle- 
man had read all his statement, you would find that the original acqui- 
sition cost of the plant was $11,609,000. So there aren’t many people 
who would be in the market for such a plant, and I know several of 
them around the country that are in the same condition. 

Mr. Harpy. Let’s try to get back on the point of inquiry here at the 
moment, so we can get as far as we can before we have to adjourn the 
meeting. 

Mr. Courtney. The question, then, Colonel, or whoever in your 
organization is going to answer it for the Government, would be: Who 
made the decision to utilize the impracticable section of the Armed 
Services Procurement Act as authority for this negotiation and why 
was it made ? 

Colonel Monterr. That decision was made in the Detroit Ordnance 
District, to use this appropriate ASPR, Mr. Courtney. 

Mr. Courtney. Was that made on legal advice ? 

Colonel Montere. Yes, sir; I have in my file the legal development 
of that point. 

Mr. ( ‘ouRTNEY. Now, why could the subject not be advertised for 
bid? What was there about this procurement that could not have 
been the subject of sealed bidding ? 

Mr. Venson. Might I answer that, Colonel ? 

Colonel Moutere. First of all, I want to supplement it. To begin 
with, the type of work that was to be done in the plant, the type of 
inspection—and this word “inspection” has not been given its proper 
emphasis. Maintenance and care do not come within the normal 
pursuit of housekeeping activities as such. 

Mr. Courtney. Well, now, Colonel, wasn’t that a work to be carried 
on under the supervision of the Ordnance officers ? 

Colonel Mouterr. We had—we have an inspector of Ordnance at 
the plant. 

Mr. Courrney. And the work I believe would be done to the satis- 
faction of the Government under the contract ? 

Colonel Mou rrr. I certainly hope so; yes, sir. 

Mr. Courtney. T assume that is a contract provision. 

Colonel Monuere. Yes, sir. 

Mr. Courtney. Well, if you have an inspector and the bidder knows 
that the work is to be inspected and if he is likewise committed to carrv- 
ing it on to the satisfaction of the Government and the issue is simply 
one of applying preservatives and supplying guards, inspectors, and 
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the like of that, what is there about that kind of a contract that could 
not be advertised for bid ? 

Colonel Montere. Well, sir, insofar as the duties of the inspector are 
concerned 
Mr. Courrney. You are speaking of the Government inspector? 

Colonel Moutere. The Government inspector, yes, sir. His duty 
extends to assuring that the contractor performs his duties adequately. 

Now in inspecting machinery—and now I refer to the contractor. 

Mr. Courtney. Yes. 

Colonel Moutere. We have heavy, complex machinery tools in that 
plant of all categories, from huge, massive presses down to what 
amount to precision machinery. 

It isn’t simply a case of removing an inspection plate and peering in 
with a flashlight to determine whether or not there is deterioration. 
Because if we were to go at this willy-nilly, we might involve ourselves 
in some rather heavy expenditures in tearing down machinery unnec- 
essarily. 

This requires a familiarity with machinery 

Mr. Courrney. Well, Colonel, what bothers me is this. You wound 
up in these proposals with what amounted to a fixed price, subject to 
certain fluctuations. 

Colonel Monuere. Yes, sir. 

Mr. Courtney. And subject to a change provision which of course 
would alter the price up or down. 

Colonel Montere. Yes. 

Mr. Courtney. Now what would there be to prevent a bidder taking 
that kind of a proposal and bidding on it knowing that his obligation 
would be to submit to the required Government inspection and know- 
ing that he had to perform his services to the satisfaction of the 
Government? Why could you not have obtained the prices which 
vou have here in your prepared statement by advertised competitive 
bid ? 

Colonel Moutere. Well, I feel this way, Mr. Courtney. Had we 
advertised this, the invitations would have ranged far and wide. 

Mr. Courtney. Well, is there anything undesirable about that ? 

Colonel Monuerer. Not a thing, no, sir. Asa matter of fact—— 

Mr. Courrney. As a matter of fact, it is very desirable, isn’t it / 

Colonel Moutere. Extremely, and I might add in my district we 
pursue that diligently, to make sure that the widest possible distribu- 
tion is given. We go to considerable effort to assure that. But this 
particular problem of machine tool maintenance is something in which 
the Government happens to be a leader. 

Mr. Harpy. Well, Colonel, I hate to interrupt you at that point, but 
it seems to me you must have some basis on which you can restrict 
your invitations to bid even on formal invitations to people that are 
qualified. 

Now, you are talking about qualifications. So I don’t understand 
the significance of your observation that your bid would have to go 
far and wide. Certainly not to unqualified bidders. 

Colonel MoHLerr. W ell, sir, it extends largely in this case. We 
have had experience with all those who were asked to bid on this par- 
ticular job. They are familiar with our Government specifications. 
They are familiar with our requirements. 
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I might add that the specifications are a little difficult to write 
precisely. 

Mr. ino, You did finally wind up with pretty precise specifica- 
tions on this one, didn’t you? 

Colonel Mouuzre. No, sir. We felt there were a number of vari- 
ables. Particularly when there entered into the picture this decision 
to dismantle the plant at a rate that we were unable to estimate too 
closely at the outset. 

Mr. Courtney. Well, Colonel, there is another question on the 
same subject. Let me finish this question here. You finally wound up 
here with three fixed prices, didn’t you? 

Colonel Mon tere. Yes, sir. 

Mr. Courtnry. Now, if this contract was susceptible of three fixed 
pa in response to negotiation, why couldn’t the same prices have 

een derived by advertised competitive bid ? 

Colonel Moutere. Because, sir, we felt that the people that submit- 
ted the fixed price having had experience with this and particularly 
Dearborn and General Riggers as well having actually processed the 
machine-tool equipment on a subcontract asia for the Govern- 
ment———- 

Mr. Courtney. Now, Colonel, we are not talking about the qualifica- 
tion of bidders, which is another subject, which is well within the 
responsibilities and the powers that you have. We are confronted 
with the situation here ae you got down to 3 fixed prices from 3, I 
suppose you would concede qualified bidders. 

FGolonel Mohlere nods. | 

Mr. Courtney. I take it that question is eliminated at this point. 

Now, if Dearborn—— 

Mr. Lazure. Could I eliminate one point? 

We did not get three fixed prices. 

Colonel Moutere. Two. 

Mr. Lazure. Kropp Forge bida cost. They did not bid a fixed price. 
They proposed a cost contract arrangement, 

Mr. Courtney. I understand that. 

Mr. Lazure. I might say that care and custody and maintenance 
is a service. It is not susceptible to writing definite specifications in 
the sense of a supply item. 

True, we could give them a copy of the specifications, which I might 
say we did give them—it is a manual covering preparation and han- 
dling and maintenance of production equipment for reserve storage. 
It is not a specification in respect of the specifications that were dis- 
cussed during the Air Force hearing. This is a care and custody 
service type specification. 

Mr. Courtney. That is right. 

Mr. Harpy. I don’t know how you missed doing it. It seems to me 
all the services make them just as hard as they can. 

Mr. Lazure. Well, I can explain it this way, that this care and cus- 
tody service was also to be done in a moving out of equipment process. 
So the amount of care and custody that the man was bidding on was 
also to be adjusted by the amount of equipment and things that were 
moved out and which he did not have to protect for us. 

So to attempt to put that on an invitation for bid would have 
caused utter confusion. We could not have evaluated it. So what 
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we did do on the request for proposal was to ask them for a fixed- 
price amount on which they w sal do this care and custody, and also 
to give us a particular consideration as to a deduction, a downward 
deduction in that fixed price which would cover the moving out of 
equipment which they would not have to care and maintain. 

Mr. Courtney. Well, that was done, wasn’t it? 

Mr. Lazure. That was done. 

Mr. Courtney. Now, if you could do it by negotiation, why couldn’t 
you have asked for bids? 

Mr. Lazurr. Well, simply because to issue and get national cover- 
age on a particular situation of that type would be to bring in people 
who do not do that type of work. 

Mr. Courtney. Well, you would certainly, on your own statement, 
I think, here, qualify the bidders, either before bidding or after sub- 
mission. 

Mr. Lazure. We would. But we would have had the problem on 
our hands of accepting bids from throughout the country from any- 
body who thought that they could do care »and custody of special heavy 
equipment and material. Ordinarily we do this with the base pro- 
ducer. We let the contractor who did it during the war period stay 
in and do it. 

Mr. Harpy. I am not sure we are getting very far on this particular 
discussion. 

Mr. Courtney. No. 

Mr. Harpy. But Mr. Bates has a question. 

Mr. Bares. Yes. Mr. Chairman, this is a negotiated contract, I 
assume from the discussion that has gone before. But I fail to see 
thus far where the negotiation has taken place. 

Mr. Courtney. That is right. 

Mr. Harpy. We haven’t reached that point yet. 

Mr. Courtney. That is the next question. 

Mr. Bares. Well, if that is the next question, here we are at that 
point. Now, will somebody please indicate to me where the negotia- 
tion took place. Who negotiated it? 

Mr. Lazure. Well, on November 7 we sent out letters to eight peo- 
ple which have been developed from our source files. 

Mr. Bares. Yes. 

Mr. Lazure. This letter was a request to them to submit a proposal 
to us for the care, custody, and maintenance of this plant, and to take 
into consideration in their submission of their proposal the fact that 
we would move out equipment, to take into consideration that there 
might be changes which would be covered by the equitable adjust- 
ment article, and to come in within 15 days so that by the time the 
Kropp Forge contract went out we would have a replacement contract 
to continue this work. 

Mr. Harpy. I think—if I might interrupt there. The point that 
we are trying to develop here is just what actually did take place in 
this negotiation. Isn’t that what you have in mind? 

Mr. Bares. I am just trying to find out if there was any negotiation 
at all. As far as I can make out—I am just referring to the state- 
ment, Mr. Chairman. 

Mr. Harpy. I think we ought to develop it and I think we are at 
the point 
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Mr. Bares. The statement that was made would indicate that no 
negotiation took place. 

Mr. Harpy. Is that in the statement? 

Mr, Bares. Yes. 7 

Mr. Harpy. If no negotiation took place, by the Colonel’s own ad- 
mission, it looks to me like we ought to start all over again. 

Colonel Mouverer. I didn’t quite mean to imply that, Mr. Bates. 
I will grant that the negotiations as such were of extremely short 
nature. That is to say, considering negotiation actually being the 
mailing by us of requests for proposals, our receipt and evaluation 

Mr. Bares. Yes. That is right. 

Colonel Montrre. Of these proposals. 

Mr. Bares. Yes. ; 

Colonel Montere. That is about the extent of it. : 

Mr. Bares. You never negotiated with anyone. You received their 
submissions, looked them over, evaluated them and that was the end 
of it. You never contacted any of them as far as I read your docu- 
ment here, is that correct ? 

Colonel Monters. That is correct. 

Mr. Bares. Where is the negotiating aspect of this contract com- 
ing from ¢ 

Colonel Montere. I carry it back, actually, again, to negotiation 
being our offer, our request for them to submit to us a proposal. And 


I might add in that connection that we had previous price experience 
on this matter. 


Mr. Bares. Wait now. 

Mr. Harpy. That is about as screwball a proposition for negotia- 
tion as I have ever listened to. 

Mr. Barres. I presume negotiations is a two-way street, with give 
and take on both sides, where people get together and talk it over and 
it finally resolves itself into an answer. Now they sent it in to you 
and that was the only contact you had with them, is that correct? 

Colonel Monterr. Yes, sir. But the term negotiation in my view, 
sir, runs the gamut from A to Z. 

Mr. Courtney, Or not at all. 

Mr. Bares. We are beginning to learn that. 

Mr. Harpy. Actually, 1f this is the kind of negotiation that you 
people are performing under this act, I think we are going to have to 
rewrite the whole act and see if we can’t have a meeting of minds. It 
certainly isn’t my concept of negotiations. 

Colonel Monterr. Mr. Hardy, may I mention at this time that this 
is an unusual case in that 

Mr. Harpy. I don’t know, Colonel, whether it is unusual or not. 
As far as I am concerned it may be the average. That is one of the 
things we are going to have to find out. But certainly if you sent out 
proposals and then didn’t do any negotiating, why it is a travesty on 
the word “negotiate.” 


Mr. Bares. Just one other comment, Mr. Chairman. 
Mr. Harpy. Go ahead. 
Mr. Bares. Mr. Olson indicated that he was to be contacted further 


as far as his submission was concerned. Do you recall any reason 
why he should have been of that opinion ? 
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Cohasel Moutuerre. I don’t, but I would have to defer to Mrs. Fowler 
on that. 

Mr. Bates. Mrs. Fowler, can you advise as to that? 

Mrs. Fowter. It is the policy in cases where we have competitive 
proposals. 

r. Bates. Is that the case here? 

Mrs. Fowter. Yes. We did not in this case have competitive pro- 
posals from two angles. We took the lowest of the three that we did 
receive on the basis of the evaluation that was made because there was 
such a discrepancy. 

Mr. Courtney. Such as what? 

Mrs. Fowter. We took the lowest of the three which we did receive. 

Mr. Courtney. What was your last word ? 

Mrs. Fowuer. Based on the evaluations that were made on those 
three. 

Pres, Courtney. I don’t—you had some other word in there that I 
missed. 

Mr. Hess. Because there was such a discrepancy. 

Mr. Courtney. Because there was such a discrepancy. 

5 Mrs. Fowuer. Because there was such a discrepancy between the 
ids. 

Mr. Courtney. Well let’s take the situation as you have it in here 
in the prepared statement. Kropp Forge made a bid of one hundred 
and three thousand-some-odd-dollars. 

Mrs. Fowter. Yes. 

Mr. Courtney. Now that is denominated to propose a cost reim- 
bursable type contract. Now that is not what you had invited. Is 
that right? 

Mrs. Fowter. That is right. 

Mr. Courtney. So you would have no problem with that. 

Mrs. Fowter. That is right. 

Mr. Courtney. That would be eliminated, would it not? 

Mrs. Fowter. That is right. 

Mr. Courtney. Now then you come down to the other two; proposed 
fixed price contracts; that is correct ? 

Mrs. Fowter. Yes. 

Mr. Courtney. And you have two bids that are within a few hun- 
dred dollars of one another; is that correct ? 

Mrs. Fowter. On their base price, yes. But each of them put in the 
two provisions which changed it. 

Mr. Courtney. Well, now, why did you decide to accept the changes 
proposed by General Riggers and not discuss with Dearborn the same 
proposed changes ? 

rs. Fowier. In between the time we sent out the proposals and re- 
ceived the proposals and they were evaluated, we were having expe- 
rience in the removal of some equipment which indicated that instead 
of waiting for September 30, which was stated in the bid, in the request 
for proposal, that is, and Dearborn’s proposal for their $3,594.11 reduc- 
tion—now Dearborn said that as of the 30th of September we had to 
have 40 percent removed or they would not change their price at all. 

Mr. Courtney. I want to ask you a question right there. When 
this change in requirement came on the Government side, why then 
didn’t you discuss the proposed change with the two buyers. 
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Mrs. Fowter. Well, because we have two angles there. 

Mr. Courtney. Well, let’s get the angles then. 

Mrs. Fow.er. Now on the basis of the price alone, we had their 
reduction of $3,594.11 for 40 percent reduction, but we had the pro- 
posal from General Riggers which said $600 per month when we 
reach the point of 20 percent and $12 per month when we reach the 

oint of 39 percent. On that basis it made the General Riggers price 
ower. But General Riggers did not ask for any repairs, which was 
then estimated to be around $69,000 to $70,000. And adding $69,000 
or $70,000 to Dearborn’s proposal would have made them a great 
deal more. 

Mr. Courtney. Yes, but my point is this, Mrs. Fowler: When you 
had a change in the Government’s requirements at this point, why 
a you discuss those changes and ask these bidders, the two of 
them ¢ 

Mrs. Fowter. I am just trying to explain that, Mr. Courtney. 

Mr. Courtney. To do the same thing. 

Mr. Lazure. We didn’t change the Government requirements. 

Mr. Courtney. I understood you to say that on September some 
time or other—— 

Mr. Lazore. No. 

Mrs. Fowirer. On September 14 we were told to disband the base 
production unit. 

Mr. Courtney. You mean scrap this plant? 

Mr. Venson. No; it doesn’t mean scrap. 

Mr. Lazure. We did not change our proposal. 

Mrs. Fowter. Now this is before the roposal. That is the reason 
we injected in our request for proposal the removal of the equipment. 

Mr. Gavin. Let her continue at that point. We are going to get 
off it. 

I am interested right now to find out why Dearborn wasn’t called 
in to discuss these changes, so that if he wanted to revamp his proposal 
he would have the same opportunity as General Riggers. 

Mr. Lazure. Congressman, there was no changes made in the pro- 
posal. The proposal, as we issued it, was actually evaluated on that 
exact basis. We did not change it for any of the bidders. 

Mr. Gavin. Did you or did you not discuss the situation with Dear- 
born at all? 

Mr. Lazurer. We did not. 

Mr. Gavin. All right. That is what I wanted. 

Mr. Courtney. Did you discuss it with General Riggers? 

Mr. Lazurg. No. 

Mr. Hess. Then it wasn’t a negotiated contract. 

Mr. Lazure. It was negotiated in the sense that we have been using 
it in the Department of Defense, which ranges from negotiations on 
a purely competitive a basis through to many across-the-table 
discussions in very complex contracts. 

Mr. Hess. Isn’t that the only way you can negotiate? 

Mr. Lazure. No, sir. 

Mr. Hess. By meeting the people and talking the matter over? 

Mr. Lazure. If the proposal that we asked them to submit is quite 
clear as to what we want and we get from all of the bidders on proposal 
a fair price— 
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Mo Hess. You don’t know what you want when you ask for these 
1as¢ 

Mr. Lazurr. We do. 

Mr. Hess. Then you should have a competitive bid contract. 

Mr. Lazure. No, because the variables against which we would have 
to evaluate could not be given. 

Mr. Bares. Mr. Chairman 

Mr. Harpy. Mr. Bates. 

Mr. Bares. I was just trying to find out, Mrs. Fowler, whether or 
not you gave Mr. Olson the assurance that after he had submitted his 
proposal] later on he would be given a further opportunity to negotiate ¢ 

Mrs. Fowuer. I never talked with Mr. Olson. I never met him 
until here in this building. I did talk with Mr. Kruss, and I talked 
with Mr. Baldwin. When they came in I told them if we found it 
necessary we would call them in for a negotiation. They may have 
misunderstood my intention. At that time I was not sure who was 
going to get it, and I was not divulging any information to any of 
them. 

However, I had reviewed it myself, and because of this $68,000 re- 
quirement and because of the experience in evaluating these reduc- 
tions, General Riggers was the lowest of the two. Then we did not 
call in anybody. 

Mr. Bares. So intentionally you never at least wanted to convey 
that they had the assurance of an opportunity 

Mrs. Fowter. Not particularly, no. 

Mr. Bates. Well, not at all? 

Mrs. Fowter. I didn’t definitely tell them they would be called in 
for negotiation. I told them that if it were necessary we would have 
a negotiation. 

Mr. Bares. If necessary ? 

Mrs. Fowuer. Yes. 

Mr. Courtney. Well, but the invitations invited people to negotiate 
with you, didn’t they, Mrs. Fowler? Isn’t that—on the front page of 
your invitation is a proposal to negotiate, isn’t it? 

Mrs. Fowxier. We asked them for their proposals with their cost 
estimates. 

Mr. Courrney. Yes, but to negotiate, didn’t you? Isn’t it right 
across the face of the invitation ? 

Mr. Harpy. Let’s have that invitation read that relates to this par- 
ticular section. So we will know what we are talking about. 

Mr. Courrney. All right. Go ahead. 

Mrs. Fow er (reading) : 








This letter is to inquire if you are interested in entering into a contract with 
the Government for the maintenance, care, and custody, in accordance with ap- 
plicable portion of ORDM 4-6, of a Government-owned site, buildings and 
grounds, and the equipment, comprising the forging plant facilities and other 
small production lines, stored therein. 


Then we go on to describe the buildings, the grounds, and the type 
of equipment. 

Mr. Harpy. What do you invite them to do? 

Mrs. Fowuer (reading) : 


In the event you are interested in quoting on the above for a period of 1 year, 
ending December 31, 1957, with the possibility of annual extensions thereof at 
the Government’s election, you are requested to submit your proposal with 
breakdown of your estimated costs. 
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We didn’t say anything about negotiation in the letter. 

Mr. Harpy. Go ahead and let’s hear the rest of it. Is that all you 
asked them to do? 

Mrs. Fowxer. Then we tell them we are enclosing the form 633 to 
be used as a guide, but that its use is not mandatory. They merely 
use it as a guide, in order to furnish the breakdown of costs. 

Also: 

Since it is anticipated that removal of approximately 40 percent of the stored 
equipment will be accomplished by the close of the third quarter of the ensuing 
year, your quotation should give consideration to the proportionate decreased 
responsibility or provide for a reduction in the total amount based on actual 
removals as such occur, 

Mr. Harpy. Do I understand, then—maybe I ought to address this 
to Mr. Lazure—that you construe this type of a proposition to be a 
conditional invitation for bid and.negotiation, so that you can use it 
either way you want to? 

If your contracting officer sees fit to award the contract to a par- 
ticular bidder, he can do so, and if he decides that he would rather 
take a chance on awarding it to somebody else, he can open it wide 
open to suit himself; is that your construction of this type of a 
proposition ¢ 

Mr. Lazure. I would say that is close to it; yes, sir. 

Mr. Harpy. Then, Mr. Lazure, I think we certainly are going to 
have to see about amending the act, because I don’t believe Congress 
ever intended for the act to be interpreted in that manner. 

Mr. Lazurg. I would like to add, thought, that we sit with the suec- 
cessful proposer and write the basic instrument, the definitive instru- 
ment with him on the basis of his proposal. Now that would be—— 

Mr. Harpy. Do you seek to get a better proposition for Uncle Sam 
when you sit down with the successful proposer ¢ 

Mr. Lazure. No. 

Mr. Harpy. In other words, you accept his initial proposition ? 

Mr. Liazure. We do—this is a very unusual case. We don’t ordinar- 
ily do it this way, Mr. Hardy, Congressman Hardy. In this, particular 
case we had had cost experience on this care and maintenance for the 
pets couple of years, before this went out, on this proposal, and we 

now that the cost to Kropp Forge people was approximately $103,000 
to do this care and maintenance work. So when we received these 
proposals from these three contractors, Kropp offered to do it on the 
same cost basis they had been doing it. Dearborn offered to do it for 
eighty-seven-thousand-some-odd dollars, but they had conditioned 
their proposal. And General Riggers, the successful contractor, agreed 
to do it for I think $700 more than Dearborn, but the other qualifica- 
tions which Dearborn had injected into the proposals caused them 
to be the high proposal. 

Now, to get a contract out, to continue our care and custody by 
December 31, we had to get it out. So we felt we had received fair 
prices from the proposer. 

- Mr. Harpy. But you didn’t make any effort to find out whether any 
one of the three bidders would have given a better proposition on a 
firm basis ¢ 

Mr. Lazure. No; we did not; not in this case. 
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Mr. Harpy. You didn’t undertake to determine whether they had 
actually submitted you their best proposition, even though it was sent 
out as a negotiation proposition, even if you didn’t use the word 
“negotiation”? And I don’t know whether the word “negotiation” is 
involved in these portions of the regulations that you refer to or not. 

Mr. Lazure. We did in the last paragraph of our proposal offer 
them an opportunity to inspect the site, to look it over, and to raise 
any questions they might have with Mrs. Fowler. 


r. Harpy. Was that intended to be before they submitted their 
proposal ? 


r. Lazure. After. 

Mr. Harpy. After they submitted it. 

Mr. Lazure. It could be either time, before or after. 

Mr. Harpy. As a matter of fact, after they submitted their pro- 
posal, Dearborn did indicate to Mrs. Fowler that they wanted an 
opportunity to discuss; isn’t that correct ? 

Mr. Lazurg. No. 

Mr. Harpy. Then I misunderstood the earlier testimony. 

Mr. Lazure. I don’t think Dearborn came in to offer another pro- 
posal at all. 

Mr. Harpy. They came in, as I understood it, indicating a desire 
to sit down and talk this thing over. 

Mr. Lazure. No. 

Mr. Harpy. Then they subsequently asked for information about 
the contract and as I understand the testimony that has been given, 
as of today, until this informaton was given out here, they hadn’t 
gotten the answers to the questions that were raised. 

Mr. Lazure. I am subject to correction by Dearborn, but I don’t 
understand from the records I have looked at here that Dearborn ever 
came in to offer another proposal to us on this. They came in after the 
award had been made and protested it on the basis that they thought 
then it should have been a competitive bid. 

Mr. Harpy. I would like to be corrected on this, I would like to 
know where I am. As I understand it, there was a telegram on the 
26th of December asking for information and indicating a desire to 
negotiate and that the contract was awarded on the 27th, as I under- 
stand it, without any affirmative action with respect to that request. 
Is that correct or not ? 

Mr. Courtney. Mrs. Fowler. 

Mrs. Fowuer. Mr. Hardy, let’s forget for the moment the corre- 
spondence which transpired 

Mr. Harpy. I suspect, it looks like some folks would like to forget 
this for a long time. 

Mrs. Fowter. No; but just the correspondence back and forth after 
the determination had been made—let’s forget that for a moment and 
go back to that December 17 visit by Mr. Kruss and Mr. Baldwin, in 
which they asked me about the possible negotiations. Remember now, 
their bid was over $68,000 above the lowest one. 

Mr. Harpy. Well, that is according to your interpretation. Now, 
that might be subject to interpretation. 

Mrs. Fowtrr. Because they insisted in their proposal that those 
repairs be made by the end of December or early in the year 1957. 
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Now, had I gone back to them, wouldn’t it be natural to assume that 
their price would go up, had I told them we were not going to do 
those repairs? ? 

Mr. Harpy. I don’t think you can make any such assumption as 
that. How can you assume they would do that, any more than they 
might be willing to even remove that condition. : 

Mrs. Fowxer. Because it would require more maintenance on their 
part without those repairs. 

Mr. Courtney. Wasn’t it for them to determine? 

Mrs. Fowter. The other contractor didn’t put in that—— 

Mr. Courtney. I know, but wasn’t—— 

Mrs. Fow.er. Yes; it was for them to determine. 

Mr. Harpy. You didn’t give them any eae to do it? 

Mrs. Fowter. No; I didn’t; because it was the feeling that their 
price would have gone up and not gone down. 

Mr. Gavin. May I ask a question ? 

Mr. Harpy. Mr. Gavin. 

Mr. Gavin. It would appear that you got these owe and then 
you evaluated them and then you determined who you wanted to 
award the contract, is that right? 

Mrs. Fowter. I reviewed them and then passed them on to techni- 
cal personnel for evaluation. 

Mr. Venson. I would like to answer your question, Congressman. 

Mr. Courtney. You are not identified in the record. 

Mr. Harpy. Let’s get you identified. 

Mr. Venson. My name is William 8S. Venson. Iam Assistant Chief 


of the Operations Division, Detroit ordnance district. 

My responsibility is procurement services and planning. 

I evaluated the proposals in this instance. 1 might say that both 
Dearborn and General Riggers were considered equally capable of 
efficient performance under this proposed award. 

Each concern had a complete knowledge of ordnance requirements, 
both the ny and related operations. 


Each concern has satisfactorily performed either as a sub or a prime 
in many instances, in our district. 

Therefore, when I received these proposals for evaluation on 
November 28, 1956, I had every reason to believe that these were 
straightforward ke pres with complete understanding of require- 
ments, the variables being, of course, as indicated in the proposal 
request that the rate of removal was not known. 

urthermore, the rate of deterioration was not known. With the 
exception of precision cutting equipment, all the basic forging equip- 
ment was in uncontrolled storage. Naturally, if you start removals, 
you change the atmospheric conditions in there and the rate of deteri- 
oration follows. 

Now, I took Kropp’s proposal, which proposed a cost-type proposal. 
The price was noted as $103,635.53. ere was a qualification in 
Kropp’s proposal, that temporary repairs in the approximate amount 
‘of $69,000 had been accomplished on or before the 31st of December 
1956; a physical impossibility. 

There was no provision downward, price revision, none whatsoever. 
There was no interest expressed in commercial usage of the facilities. 
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The next bid was Dearborn. Dearborn type of contract proposed 
was a fixed-price contract. 

The price was $85,910. There was an indication in that proposal 
that extensive repairs were to be made by the end of 1956 or on or 
before early 1957. 

Extensive repairs: I do not know what that would be. I would 
estimate it as a minimum of $69,000 to keep it on an even basis. 

Mr. Harpy. I would like to interrupt you right there. 

Mr. VEeNson. Yes, sir. 

Mr. Harpy. We have had this $69,000 figure come in here 2 or 3 
times. Now, where did that originate? 

Mr. Venson. That, sir, was arrived at by the Detroit Corps of 
Engineers. 

Mr. Courtney. But Dearborn never proposed it? 

Mr. Vewnson. I believe, sir, that the records can be shown here that 
that price has been quoted in the proposal. 

Mr. Courrnry. But in evaluating these bids I understood Mrs. 
Fowler to say that the Dearborn would have been 69,000 higher than 
appears here. 

Mr. Venson. I haven’t finished, Mr. Courtney. 

Mr. Courtnry. Now 

Mr. Harpy. That is involved in this question of maintenance. 

Mr. Venson. I submit to your first question and ask that the pro- 
posal of General Riggers be evidenced. It said extensive repairs 
Mrs. Fowrier. That is not General Riggers. That is Dearborn. 

Mr. Venson. Dearborn. Correct that, please. 

Mr. Courtney. They didn’t specify what they were. 

Mr. Venson. It did not, but it would be more than minor temporary 
repairs. 

Mr. Courtney. Just a minute. 

Dearborn did not specify what the extensive repairs were to be? 

Mr. Venson. So I therefore assumed it to be in fair relationship to 
Kropp. 

Mr. Hess. You assumed that. 

Mr. Harpy. Now, you get into the question of assuming what is in 
the mind of the man you have asked to submit a proposal as a basis 
for negotiation. 

Mr. Venson. Mr. Congressman, I have only this to say, that both 
Dearborn and Kropp had intimate knowledge 

Mr. Courtney. But you made the assumption as to the monetary 
value of what the bid was. 

Mr. Venson. Of these repairs. These repairs were discussed by 
Corps of Engineers representatives with Mr. Kruss and his regime 
also—naturally that would carry over in this present relationship. 

Mr. Harpy. I think you have broken down your whole proposition. 
You have come in here, and assumed something that was not specified. 
The only thing, accordig to our own testimony, was a specification 
that there would have to be repairs made. 

Mr. Venson. I would like to carry on 

Mr. Courrney. And you never negotiated what those repairs were. 

Mr. Venson. I have not finished my evaluation. 

Mr. Harpy. I will let you get back to your statement in just a minute. 
But I want to understand, if I can, where the $69,000 figure came 














STUDY OF ARMED SERVICES PROCUREMENT ACT 309 


from that is used in the colonel’s statement, and has been quoted ex- 
tensively by Mrs. Fowler, and so far as I have been able to determine 
there isn’t anything of record—if you have it I would like to have it 
in the record—to indicate that there was a stipulation for $69,000 
worth of repairs on the part of Dearborn. 

Mr. Venson. I repeat, Congressman, I repeat, that the proposal of 
Dearborn which I am now speaking of indicates extensive repairs. 

Mr. Harpy. What is the language that says that? Does it say 
$69,000 ? 

Mr. Venson. No, sir; it does not, but I haven’t finished my evalua- 
tion. Let me finish. 

The temporary repairs were set at $69,235, by competent engineers 
of the district Corps of Engineers. I would presume that minor would 
be less costly than extensive. 

Mr. Courtney. Yes; but Dearborn didn’t agree to that. 

Mr. Venson. They said extensive, so I don’t know to what extent. 
It certainly would be more than minor. 

Mr. Courtney. You never asked the question. 

How could you know what was in their mind ? 

Mr. Venson. If I carry on with this testimony, you will find out. 

Mr. Harpy. Go right ahead. 

We will let you finish your statement without interruption . 

Mr. Venson. Fine. 

Mr. Harpy. I must confess this is the most unusual type of thing I 
have run across in a long time. 

Mr. Lasure. Could I add one thing? 

Mr. Harpy. Let him finish first. Reserve yours and I will reserve 
mine. 

Go ahead, sir. 

Mr. Venson. All right, sir. 

Now, there was a further qualification in the Dearborn proposal and 
that was a price reduction based on the percentage of a plant cleared 
end itemwise. 

Mr. Courtney. You mean vacating portions of the plant? 

Mr. Venson. Yes; that is right. 

Mr. Courtney. All right. 

Mr. Venson. Now, Dearborn proposed a lump-sum reduction of 
$3,594.11, provided approximately 40 percent of the equipment was 
removed by the close of the third quarter of 1957. 

There was expressed interest in commercial use of both the plant and 
facilities, certain of the facilities. 

I will now discuss General Riggers’ proposal. 

General Riggers proposed a fixed-price type of contract. Their 
price was $86,/50. There was no qualification on repairs to the build- 
ng. They assumed the risk. 

{r. Gavin. They didn’t advise you to that, did they ? 

Mr. Venson. Yes; they did, sir. 

Mr. Gavin. What? 

Mr. Venson. Their proposal. 

The proposal is silent on any TepAIrE. 

Mr. Gavrn. Silent, did you say ? 

Mr. Harpy. That is all right. 
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Mr. Gavin. They would let the building fall in, it wouldn’t make 
any difference. 

Mr. Venson. The requests for proposals indicate repairs, sir. 

Mr. Harpy. I want to get through. 

Mr. Venson. Now, the price reduction of General Riggers was on 
the sliding scale of zero to 19 percent, zero. Of 20 to 38 percent, $600 
per month. And from 38 to 58 percent, $1,200 a month. 

There also was expressed interest in the use of the facilities. 

Now, as I evaluated General Riggers’ price and Dearborn, naturally 
Dearborn was $840 cheaper than General Ri em That is the 
differential there. So it was therefore in favor o arborn. 

I looked next at the building repair requirement. There was no such 
requirement on General Riggers. So that was in their favor. 

Now, the sliding scale of removal. That comes down to this. In 
this, my opinion, my best judgment, there were at least 20 percent of 
those end items in current demand by manufacturing arsenals, com- 
mands, active production lines in our own area. 

So I had every right to suspect that in a very short period of time 
we would be achieving that $600 per month reduction and long before 
the 9 months had expired we would get another additional $600 per 
month reduction. 

Now, getting back to negotiation. An examination of both Dear- 
born and General Riggers figures will show that those are bedrock 
figures. It actually includes direct and indirect costs for labor, for 
materials and utilities. 

I don’t see how you could jockey that any lower. 

Mr. Harpy. Did you give them the opportunity to say so? 

Mr. Venson. There were certain requirements specified, such as the 
number of maintenance men, such as the number of security men. 
Those are the people I am speaking of. 

m ae Harpy. All right; have you finished your evaluation of the 
ids? 

Mr. Venson. It is, sir. 

Mr. Harpy. Just a couple of things. Apparently you evaluated 
these bids just exactly as you would have bids that had come in under 
a formalized submission; is that about the size of it? 

Mr. Venson. We would run a preaward survey to determine whether 
the man was qualified or mechanically, technically and financially 
qualified, yes. 

Mr. Harpy. I asked you about the evaluation of the bids. You went 
through the evaluation process? 

Mr. Venson. That is right, sir. 

Mr. Harpy. As you would under a formalized invitation. 

I would like to know what the reference to ORDM 4-6 is? 

Mr. Venson. That, sir, is one of the specifications pioneered by the 
Government, a leader in this field, for the cleaning, preservation, and 
maintenance of Government-owned facilities for extended storage. 
The Government has pioneered that. The knowledge in our area is 
probably restricted between 3 and 4 years. 

Mr. Harpy. That is strictly a technical 

Mr. Venson. It is a technical guide, sir. It tries to give you a 
technical, purely technical. 
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Mr. Harpy. This whole thing as far as I am concerned is a mighty 
poor excuse for even the use of the word “negotiation” at all. 

Now, Mr. Lazure, you have some observation you wanted to make? 

Mr. Lazure. I was going to say I don’t think it is a misuse of the 
word “negotiation.” ; 

Mr. Harpy. I didn’t expect you to agree with me because you are 
in the position of probably having to support what was done. We 
are interested in working out a proper way of making procurements. 
If we are going into advertising, let’s advertise, and if we are going 
into negotiations, let’s negotiate; but let’s not have a hybrid that 
nobody knows what it is. : 

Mr. Lazure. I don’t think it is a hybrid. I think there are situa- 
tions, Congressman, where within the time rn have to do your par- 
ticular negotiation action you may have to do as you stated, to accept 
a stepoant a the best offer this man is making and if he then qualifies 
the terms of conditions where he makes the proposal, and which Dear- 
borne did, then Dearborne must expect to stand up and be counted in 
the evaluation. 

You recall we had to have a contract out by December 1956 on 
this thing and this was—the contract was let in this particular case 
December 26. December 31—— 

Mr. Gavin. You wouldn’t have had any difficulty (niga ye 
yen gr here at Dearborne and getting him to come in and uss 
' It with you. 

Mr. Lazure. Then, General Riggers would have been before this 
committee protesting as Dearborne were this rer 

Mr. Gavin. You were assuming for somebody that you can’t as- 
sume for. Because nobody can tell you what was going to happen 
other than the man himself. 

The point I am trying to get at: You did not bring in Mr. Kruss 


and give him an opportunity to explain what he would or would 
not do? 


Mr. Lazure. No; we did not. 

Mr. Gavin. That is right. 

Mr. Lazure. We did not. 

Mr. Gavin. That is why we say: What is the use of these people 
spending their time and money in preparation of bids when in the 

inal analysis they are not going to be considered anyway ? 

Mr. Lazure. Congressman Gavin, if I could answer that, we issued 
this letter of proposal out to them and had they answered it in the 
terms and conditions which we set forth in it they would have been 
considered. They were considered in any event. But when they in- 
ject qualifications over and above ours, for us to sit down at that point 
and negotiate further is, I think, a basis of criticism of us just as much 
as in this particular case. 

Mr. Harpy. Any questions, Mr. Hess? 

Mr. Hess. I just wanted to ask Mr. Braun one question. 

Mr. Harpy. Mr. Hess. 

Mr. Hess. Mr. Braun, I believe Mr. Olson raised a question here 
abut a man by the same name, Braun, being employed by this riggers 
company. Is he any relation to you? 

Mr. Braun. No, sir. I have never met the man personally. 

Mr. Hess. That is all. 
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Mr. Harpy. Mr. Miller? 

Mr. Miter. No questions. 

Mr. Harpy. Mr. Bates? 

Mr. Bares. No. 

Mr. Harpy. All right, Mr. Courtney, let’s see if we can button this 
thing up now, with anything that is hanging here loose. 

Mr. Courtney. I think, Mr. Chairman, we have about covered it. 

It is admitted that no negotiations took place. It is admitted that 
the bids—-and I noticed even Mr. Lazure has nodded his head—were 
evaluated just as a sealed bid would be evaluated and an award made 
on that base. 

It is admitted as I see it here that a valuation of $69,000 was placed 
on the request for repairs without any consultation with the proposer 
as to whether that would be the monetary requirement or whether all 
of the requirement and their loose statement about extensive repairs 
were fully understood between the parties. 

It is admitted that there was no discussion. That is the point I 
think the committee is concerned with. 

Colonel Montrre. May I inject 

Mr. Harpy. Colonel, I was going to ask if you wanted to make some 
observations. If you can clear this thing up, if there is any real, legiti- 
mate reason for doing it like this, I would like to know what it is. 

Colonel Montere. Onething. There was subsequent to the dispatch 
of the proposals, Mr. Hardy, a telephone conversation between Mr. 
Baldwin of Dearborn and Mrs. Fowler. Might I ask her to just 
briefly recap that telephone conversation ? 

Mr. Harpy. Well, we touched on that a while ago and I thought she 
had already done it, but if she didn’t I certainly would like to get it, 
because I am afraid it is liable to be a little in conflict with the impres- 
sion we already had. 

Go ahead, Mrs. Fowler. 

Mrs. Fowter. On the 21st of December Mr. Baldwin called me and 
he said that he understood that the contract had been awarded. I 
said, “Mr. Baldwin, that is not quite correct. We have a recommenda- 
tion for award and we are about to submit a proposed contract to what 
we consider the successful man.” 

So then he said, “Well, I don’t think we have been given an oppor- 
tunity to negotiate on this matter.” I said, “Do you care to change 
your proposal or would you have had we called you? He said, “That 
is neither here nor there.” Even at that date had he changed his 
proposal we would then have considered it. 

Mr. Harpy. Well, now, just let’s see if I understand just what you 
mean. Are you saying that you were asking him “now without getting 
into any question of what is involved, do you just want to submit us a 
new proposition,” is that what you are talking about? 

Mrs. Fowter. That is right. 

Mr. Harpy. Well, is that negotiation ? 

Mrs. Fowter. I merely asked him if he wanted to change his pro- 
posal which he had already made. 

Mr. Hess. Did he call you or you called him ? 

Mrs. Fowuer. He called me. 

Mr. Courtney. What did you understand him to mean when he 
said in response to your story, whether or not he was going to submit 
new proposals, that that was neither here or there? 
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Mrs. Fowxer. He made the remark in the same conversation that 
he was going to take it to higher authority. 

Mr. Hess. Why would he do that when he did not know who was 
going to get the contract ? 

Mrs. Fowter. He was told it had already been submitted to a con- 
tractor. 

Mr. Courtney. You told him that? 

Mrs. Fowter. I told him that. 

Mr. Hess. You did not tell him he was not going to get it, did you? 

Mrs. Fowter. No. 

Mr. Hess. How did he know that? 

Mrs. Fowrrer. He presumed that from the conversation. 

Mr. Hess. That is another assumption of yours? 

Mrs. Fowuer. No. He referred to a former conversation with Mr. 
Rogers. 

Mr. Courtney. Who is Mr. Rogers? 

Mr. Rogers. I am. ; 

Mr. Harpy. Now, you haven’t been in the picture. Let’s get every- 
body in the picture. Let’s see what you can add to it, Mr. Rogers. 
Identify yourself, please, sir, for the record. 

Mr. Rocers. O. K. My name is Sidney W. Rogers, age 61, United 
States citizen. 

Mr. Harpy. I am glad you added that. 

Mr. Rocrrs. Well, gentlemen, I try to be prepared for what you 
might want to know. I entered on duty with the Detroit Ordnance 
District on the 9th of July, 1941. I remained with the Detroit Ord- 
nanee District until separated by a reduction in force on September 21, 
1946. I returned to the Detroit Ordance District on the 7th of June, 
1948, and have been there up to the present time. 

Mr. Harpy. What have you been doing? 

Mr. Rogers. My present position is that of a civilian executive 
assistant, grade 15, salary $11,980. The date of duty in that particular 
job was the 14th of March, 1955. Prior to that 1 was Chief of the 
Procurement Planning Division, Deputy Chief of the Industrial 
Division, for quite some length of time. Is there anything else you 
would like to know? 

Mr. Harpy. Yes, sir. You got the highest civilian job of anybody 
sitting around here, except Mr. Lazure; is that right? 

Mr. Roerrs. I wouldn’t know what the others are, sir. 

Mr. Harpy. I am just trying to pinpoint the line of authority and 
where you fit into this picture. Are you 

Mr. Rogers. In the district, you mean ? 

Mr. Harpy. That is right. 

Mr. Rogers. Yes, that is correct; in the district, that is correct. 


Mr. Harpy. So actually, then, you are the superior officer of all 
these others, except the colonel ? 


Mr. Rogers. That is correct, sir. 

Mr. Harpy. And did you have a responsibility for reviewing and 
making the final decision in connection with this contract ? 

Mr. Rogers. No, sir. Unfortunately, I was ill. I had undergone an 
operation. I was absent during practically all of the month of Novem- 
ber and most of December. However, in the conversation referred to 
by Mrs. Fowler, on the Friday before Christmas, as approximately 
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11:30, Mr. Kruss called me from Cincinnati. He said, “The time is 
getting short, and I know that the Government has a short week next 
week. Can you tell me where we stand in connection with our con- 
tract so that we can get into some kind of operation to take over on the 
1st of January, if we are successful?”—or words to that effect. 

Mr. Gavin. Pardon me at that point. Who did you say called you? 

Mr. Rogers. Mr. Kruss, of Dearborn, one of the earlier witnesses. 
The exact words may not be that, but I think Mr. Kruss will substan- 
tiate that that was the substance of his conversation. I said, “As near 
as I can tell right now, a contract has been sent out for signature to 
General Riggers.” 

The reason I had inquired about that was that the previous week, 
possibly this date of the 17th of December, I was passing through 
the lobby and I saw Mr. Kruss, together with another gentleman, 
and he said to me then, he said, “How do we stand on our pro 1?” 

And that time I said, “I don’t know,” because I hadn’t been back on 
duty long enough to even find out about it. But knowing that the 
first of the year was coming along, I then made inquiries. Whether 
it was Mr. Braun, whether Mrs. Fowler, or whether 1t was someone 
else, I can’t tell you right now, but someone told me that they were 
sending this contract on this Friday prior to Christmas, to General 
Riggers, and I so informed Mr. Kruss. He then—I believe Mr. Bald- 
win then called Mrs. Fowler. 

Mr. Harpy. Is that the only contact that you had directly with this 
contract and its award ? 

Mr. Rogers. No, sir. Back in late spring or early summer, Mr. Ed 
Galli called me. Hesaid he thought he had a proposition which might 
be of interest to Ordnance. 

Mr. Harpy. Who is he? 

Mr. Rocers. Mr. Ed Galli is president of Dearborn Machinery 
Movers. At least he was at that time. He asked if I could meet 
with him, and I said, “Yes; I would be glad to.” Shortly thereafter 
we met at the Kropp Forge plant. We toured the plant. He evi- 
denced an interest in some of the vacant areas for the purpose of tem- 

rarily storing machinery which they move for other contractors. 

e wanted to know if a proposal of fifty-some-odd-thousand dollars— 
whatever is in that letter—would be acceptable. And I said to him 
at the time, “Well, Mr. Galli, you are going to have to sharpen your 
pencils pretty much on this ching if you are making an attractive 
offer to the United States Government. 

“At the present moment Kropp Drop Forge is the custodian of 
the plant. Their contract does not expire for some 6 more months.” 
He said, “I understand that, but I would like to be in position to be 
considered when that happens.” 

At the same time I explained to him that they were the base pro- 
duction unit producer. 

He called me on 2 or 3 occasions after that, and I told him that 
the matter was being given consideration. I will admit that I stalled 
giving him an answer, because I knew there was a committee on the 

ill that was interested in whether or not a large sum of money 
should be expended for the rehabilitation of this plant, and I was 
waiting for the decision on that. Finally, I heard the decision from 
Washington, and I called Mr. Galli and I told him that the plant had 
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been declared a nonbase production unit and was to be dis of. 
At that time he came in with another proposition. I don’t know the 
exact dates, gentlemen. I would have to refer back to the correspond- 
ence. I discussed this matter with Colonel Mohlere and it looked 
as though we could save some money for the Government, rather 
than continue our contract with Kropp Drop Forge. 

Mr. Harpy. All of this is background? 

Mr. Rogers. This is background. 

Mr. Harpy. And prior to the contract. 

Mr. Roegers. Now I am coming right up to the point; almost to the 
contract. Colonel Mohlere said, “If we can save any money for the 
Government, let’s save it.” So I called Mr. Galli and I said, “Now, 
we are going to go out for proposals. Your proposition has received 
favorable consideration. We are going out for proposals. You will 
be in competition with other people.” And I think I can remember his 
exact words. He said, “Will they be people in my own field?” And 
I think I illustrated by saying, “Yes; they will be people like Com- 
mercial Contracting, they will be peo le like Darin and Armstrong, 
division of machinery processing.’ He said, “That is fine; as long 
as I am competing with my own people I am satisfied.” 

Now, then, Mr. Hardy, unfortunately within a day or two of that 
conversation I was taken ill and went to the hospital. From that point 
on, I had nothing further to do with the negotiations of this contract. 

Mr. Harpy. Well, nobody did. 

Mr. Rogers. Well, sir, I didn’t say that as a straight-man line. But 
that is the fact. And if the committee is interested in the dates of my 
absence, I am quite willing to furnish them with those dates. 

Mr. Harpy. Thank you. 

What else do you have? 

Mr. Courtney. That is all. 

Mr. Gavin. Who reached a decision in this group to recommend 
to the award board; the contract ? 

Mr. Venson. I, as evaluator, Congressman Gavin, recommended 
that General Riggers be given favorable consideration for award of 
this contract. 

Mr. Gavin. You assumed they were the ones that were—— 

Mr. Venson. On the sliding scale, and in my judgment they were. 

Colonel Montere. Mr. Gavin, however the ultimate decision rested 


with me in this case. I am fully responsible for the final passage of 
the contract. 

Mr. Harpy. I want to express appreciation to all of those who have 
supeared today ee us the benefit of their knowledge of this matter. 


e committee will stand adjourned subject to call of the Chair. 
(Whereupon, at 12:22 p. m., the committee adjourned, subject to 
call of the Chair.) 


REBUTTAL STATEMENT OF Mr. JOE Kruss 


After reading Colonel Mohlere’s prepared statement, and hearing the testimony 
- of the various Army Ordnance witnesses, I have some comments. 

First, it would appear that General Riggers’ bid was not received within 15 
days, as required by the Detroit Ordnance District invitation dated November 
7, 1956. From Colonel Mohlere’s statement it appears that General Riggers’ bid 
was not received until November 26, 1956 (p. 4, Colonel Mohlere’s statement). 

My second point is that the invitation for proposals from the Detroit Ordnance 
District under date of November 7, 1956, states that it is anticipated that re- 
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moval of approximately 40 percent of the stored equipment will be accomplished 
by the close of the third quarter of the year and that every bidders’ quotation 
should give consideration to this. General Riggers and Dearborn both bid on 
this basis. General Riggers offered a reduction of $1,200 per month which for 
the 3 months of the final quarter would amount to $3,600; Dearborn’s proposed 
adjustment was a lump sum of $3,594.11, a difference of only $5.95 between 
the two bidders. Since Dearborn was already $840 low on the base bid, they 
were still low after taking into consideration the respective adjustments for 
the fourth quarter. With respect to an adjustment for removal of less than 
40 percent of the equipment. Dearborn made no proposal for such an adjustment 
because one was not asked for in the request for bids under date of November 
7, 1956.. Mr. Vinson, in his testimony, stated that he had knowledge that 20 
percent of the equipment would move out in a few months. This information 
must have been imparted to General Riggers, but Dearborn never received this 
information from DOD, hence had no knowledge that DOD would like an ad- 
justment based on less than 40 percent removal. 

The next point I would like to call to the attention of the committee is that 
there was no explanation as to what the various percentage adjustments related 
to. The witnesses testified generally about a removal of 20 percent or 40 per- 
cent of the equipment—is this by item, or by volume, or by value? It seems to 
me it makes a great deal of difference. 

The next point I would like to raise is based on Colonel Mohlere’s statement 
that, as of February 15, 1957, 157 line items had been moved out, with an ad- 
ditional 127 line items on shipping orders to be accomplished by March 31, 1957. 
I should think the committee would be very much interested in who moved these 
items and whether or not there was any competition. For Dearborn, it can 
certainly be said that we were not invited to bid. Will there be competition in 
the future, and will Dearborn be included? 

I would also like to comment on the emphasis placed on the inability to write 
definite specifications or to write a definite statement of the amount and the 
nature of the services required. Dearborn maintains that the following language 
taken right from DOD's request for proposals, under date of November 7, 1956, 
could well constitute the specifications for this job if it were put out for sealed 
bid: 

“ARTICLE I. Scope of the work (a) The contractor shall perform the services 
of protection, and maintenance of the Government property listed in schedule 
“TI,” attached hereto and hereby made a part hereof, at Melvindale, Mich.’’* * * 

“(c) Services in protecting and maintaining Government property shall be 
in accordance with the following provisions : 

“(1) The contractor shall furnish plant protection services consisting of 
7 guards (2 guards per shift on a 24-hour-per-day, 7-day-per-week basis) 
unless otherwise directed by the contracting officer pursuant to Article IX: 
Changes. 

“(2) The contractor will mantain the said plant and make periodic in- 
spections, including necessary removal and reapplication of preservations, 
of the'said facilities: The-contractor will:effect minor repairs to the: plant 
and facilities and will reptrt signifieant defteiencies:-requiring substantial 
remedial action, to be taken in accordance with paragraph (a) of article IV, 
to the contracting officer. 

“(8) The contractor shall perform such other services in protecting and 
maintaining as may be directed pursuant te Article IX: Changes.” 

If there was a reduction in the amount of service required, such as the complete 
removal of all equipment from a certain building, this would be a simple and 
customary adjustment under the changes clause. In fact, DOD had this in mind 
in connection with (c) (1) and (2) above. From a look at Dearborn’s cost 
breakdown (and General Riggers’ cost breakdown would indicate the same 
thing—if they had a breakdown) it is clear that there was nothing very tech- 
nical about the services to be performed. The same thing would be disclosed 
from Kropp’s cost reports over the past 3 years. 

The final point related to the emphasis placed on the qualification in our pro- 
posal for repairs which they assumed we priced at $69,000. In the first place 
we never put a price on these repairs, and as a matter of actual fact, it wouldn’t 
make a lot difference to Dearborn whether the buildings were repaired. or nt, 
so far as the maintenance contract was concerned. We put it in our bid only 
because Colonel Mohlere and Mr. Rogers had stated categorically, at the time of 
Mr. Baldwin’s visit on October 23, that we should assume Ordnance would 
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make the necessary repairs, and they used the figure of around $75,000 at that 
time. Dearborn should have been given a chance to withdraw it from their 
proposal, especially since we stated in our proposal that it was based on advice 
from Colonel Mohlere and Mr. Rogers. We feel there was an obligation on the 
part of DOD to clarify this matter with Dearborn. Evaluating the bitts on the 
basis of what was called for in the DOD request, a 40 percent removal by the 
fourth quarter, we are still low bidder. 


JoE Kruss. 


STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


MONDAY, MARCH 11, 1957 


House or REPRESENTATIVES, 
MMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS 
Washington, D. C. 

The committee met at 10:10 a. m., Hon. F. Edward Hébert, chair- 
man of the subcommittee, presiding, with the following members 
ee: Mr. Hess, Mr. Gavin, Mr. Cunningham, Mr. Fisher, Mr. 

ates, Mr. Hardy, and Mr. Miller. Congressman W. Sterling Cole 
was also present. 

Mr. Hesert. The committee will come to order. 

Members of the committee, the case for consideration in this inquiry 
into the use of negotiation as provided for in title X, United States 
Code, section 2304 (A) (1) through 17, Armed Services Procurement 
Act, is a procurement of 1,421 power transfer switches by Rome Air 
Force Depot under request for quotation No. 30-635-56-4603. 

This request, issued to 39 firms on February 1, 1956, called for both 
rice cam technical proposals. Price quotations ranged from 
1,366,365 to $4,926,960. 

The Air Force rejected the four lowest price proposals because of 
alleged unsatisfactory technical proposals and made an award to 
Lumen, Inc., Joliet, TL, for $2,301,277. 

The difference between the lowest submitted price and the award 
price was roughly $1 million. 

In other words, the difference between the high and low—the high 
by $1 million got the job. 

This procurement came to the attention of the subcommittee because 
of the wide difference in prices and because there was apparently no 
effort to examine into the competence of the lower bidders. 

This committee wants to know what efforts the Air Force made to 
qualify the technical proposals of the low bidders by negotiation, if 


any. 
Wittieabi for the hearing will be Mr. James Hicken, president of 
System Development, anes inghamton, N. Y. 


The witnesses for the Department of the Air Force will be: Mr. 
Palmer Koenig, technical director, Office of the Deputy Commander 
for Research and Development, ARDS. 

‘Col. Richard B. Uhle, Deputy Director of Procurement, AMC. 

Griffiss Air Force Base, Rome, N. Y.: 

Lt. Col. Herbert E. Greuter, Director, Procurement and Production. 

Mr. Bernard Bluthart, Chief, Communications and Navigation 
Division. 

319 
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Mr. Rowland Clemens, Chief, Procurement Committee. 

Mr. Stanford J. Cohn, Chief, Communications Branch. 

Mr. Mellon Davis, buyer. 

Mr. Samuel J. Miletello, project engineer. 

Now, in presenting the case to the committee, the Chair will adhere 
to the rule previously adhered to, that Mr. Courtney and Mr. Kuhn 
will complete their examination of the witness before I recognize any 
member of the committee for questioning. 

Mr. Courtney 

Mr. Courtney. At this point I think we should insert in the record 
the response of the Department of Air Force to inquiry which was 
made of it by Mr. Cole of New York, to whom this matter first came. 

The issue, as it appears from the letter from the Office of Legisla- 
tive Liaison, indicates that there were excluded from consideration 
— bidders, of whom Mr. Hicken here present, happens to be the 

owest. 

The exclusion was admittedly, on General Kelly’s statement, ob- 
tained by him from information from the Griffiss Air Force Base, from 
lack of information—not correct information or unsatisfactory infor- 
mation, but lack of information in a technical proposal. I think it will 
appear there could have been and probably was a misunderstanding 
attributable to the lack of specification in the invitation for proposals, 
because I call the committee’s attention to General Kelley’s statement, 
which is as follows: 





The Air Force does feel that to prevent misunderstandings on this score— 
meaning with reference to technical proposals— 


and to put bidders clearly on notice as to the detail required in their technical 
proposals on the first submission, every effort should be made to assure that 
requests for proposals provide very clear guidance. We are undertaking at once 
to accomplish this objective. 


Now, Mr. Chairman, the full text of the letter, I believe, should 
be a part of the record. I merely want to point it up at this time. 

Mr. Hézertr. Mr. Courtney, may I suggest you read the letter from 
this witness for the record to bring it to the attention of the com- 
mittee at this time. 


Mr. Courtney. Yes, sir. Mr. Chairman, this is a letter dated No- 
vember 2, 1956, addressed to Hon. Sterling Cole, House Office Build- 
ing, Washington, D. C.: 


DEAR REPRESENTATIVE COLE: Thank you for securing for me an answer to my 
questions re RFQ 30-635-56—4603. However, either due to poor presentation on 
my part or misinterpretation by the Air Force, the basic intent of my letter has 
been disregarded in General Kelly’s letter. My letter was not written as sour 
grapes or as a protest to the award. If I had wished to protest the award, other 
steps would have been taken. I seriously considered protesting the award and 
decided that the possible benefits were not worth the cost of making the protest. 
I then decided to drop the matter. However, on second thought I decided I was 
neglecting my duties and responsibilities as a citizen if I did not inquire further. 
As a taxpaying citizen, due to a very unusual combination of circumstances, I 
was given a peek behind the Iron Curtain of the Air Force procurement. What I 
saw in this peek aroused my interest to find out why in this particular case the 
Air Force spent an additional $1 million. In any man’s language a million dollars 
is a consequential amount. 

1. Was it necessary to pay this additional sum to secure articles called for 
in the specifications? 

2. Were reasonable steps taken to see if any of the three low bidders could 
supply articles to meet these specifications? 
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In this light I wrote the original letter and in this light let’s examine General 
Kelly’s answer. 

The award was made on the basis of the lowest price of an acceptable 
technical proposal. That sounds good, but let’s look a little further. These 
proposals were “evaluated in accordance with procedures prescribed for this 
purpose by Rome Air Development Center.” The technical proposals were 
requested “in accordance with the technical proposal specifications attached 
hereto.” 

What relationship, if any, exists between the technical proposal specification 
and procedures prescribed? 

From what information I have seen in my peek behind the Iron Curtain I 
admit a relationship exists, but it is a distant cousin variety. To make an 
analogy, in the $64,000 question many of the contestants answer with much back- 
ground data, in addition to the specific question asked. Their answers are 
evaluated in accordance with the specific question asked, whereas RADC evalu- 
ated the answers in accordance with the background material. 

General Kelly’s last sentence indicates that this procedure will be improved, 
probably by some new regulation. General Kelly’s other point is that further 
inquiries would unduly delay the procurement program. That sounds good, too, 
but would another week or 2 in addition to the more than 5 months taken unduly 
delay the procurement of this devise? Is the possible saving of $1 million not 
worth a week or two? 

The example cited in my prior letter concerning the $55,000 procurement 
shows that personnel in the Air Force, if they want to, can assure getting a device 
meeting their requirements at a low price, if the desire exists to save money 
for the Air Force and the personnel have enough guts to not let the regulations 
hamstring their activities. 

If I may be permitted to answer my own questions from the data given by 
General Kelly, the following would be given to question 1: The Air Force doesn’t 
know, they presumably followed regulations which provide no reliable answer. 
To question 2, the answer is “No.” I am sure no purchasing agent of any size 
eompany would throw out the three lower bids without securing more informa- 
tion. After securing more information they still might be threwn out, but only 
after securing more information. I don’t know what the reasons for throwing 
out. the other two low bids were, but for Systems Development— 


which is Mr. Hicken’s company— 


it was for lack of information, not incorrect information. 

Whether this lack of information was because the Air Force did not request 
it, as I believe, or because there was a misunderstanding as to what information 
was requested is a question of fact which I am sure could be resolved by an 
impartial comparison of three things: The technical proposal specification, the 
procedures prescribed, and Systems Development technical proposal. 

To conclude and summarize. This procurement is an example of procurement 
by regulation behind an iron curtain which probably cost the Air Force an addi- 
tional $i million. As we now see the Iron Curtain falling apart in Eastern 
Europe, perhaps we can hope for similar results in the Air Force iron curtain. 
If and when it does fall, I am sure the glare of the spotlight will force the appli- 
cation of reason instead of regulations in Air Force procurement. 

As ny representative in Congress, I urge you to do all within your power to 
hasten by legislative action or other means the downfall of the regulation and 
the institution of reason in Air Force procurement. 


Mr, Chairman, I would like to insert that with the other correspond- 
ence as a part of the record in this case. 

ao Heéserr. Without objection, it will be a made a part of the 
record. 


(The information referred to follows :) 


DEPARTMENT OF THE Atr Force, 
OFFICE OF THE SECRETARY, 


Washington, October 26, 1956. 
Hon. W. Strerttne Core, 


House of Representatives. 


Dear Mr. Cote: I refer to your inquiry on behalf of Mr. James Hicken, presi- 
dent, Systems Development, Inc., Binghamton, N. Y., concerning the procure- 
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ment of 1,421 power transfer switches by Rome Air Force Depot under Request 
for Quotations No. 30-635-56-4608. 

The above request for quotations was issued on February 1, 1956 to 39 firms 
which evinced interest in the procurement. The final date for submission of 
proposals was March 9, 1956, at which time nine propoSals had been received. 
These proposals, from a price standpoint, fell roughly into three groups: Group 1, 
which included the bid of Systems Development, Inc., in the amount of $1,366,- 
365.82, contained 2 other bids of $1,445,035.52 and $1,787,539.21; group 2 was 
comprised of 4 bids of $2,067,911, $2,451,321.07, $2,497,765 and $2,993,586.42; 
group 3 contained 2 bids—$4,264, 628. 17 and $4, 926,960 960.10. 

In addition to submitting a price quotation, each company solicited was re- 
quired by the Request for Quotations to submit a technical proposal, in accord- 
ance with the technical proposal specification attached thereto, for evaluation 
in accordance with procedures prescribed for this purpose by the Rome Air De- 
velopment Center. Under these procedures, a point system has been devised for 
the evaluation of technical proposals and, unless a proposal is satisfactory from 
the technical viewpoint, it is rejected. Upon evaluation, it was determined that 
4 out of the 9 technical proposals were acceptable. All these acceptable pro- 
posals fell within groups 2 and 3, the lowest of which from a price standpoint 
was that of Lumen, Inc., Joliet, Ill, in the amount of $2,451,321.07. Therefore, 
further negotiations were conducted with Lumen, and ultimately a contract price 
of $2,301,277.07 was agreed to. 

The technical proposal submitted by Systems Development, Inc., was rated 
10 points out of a possible 50, which made its proposal unacceptable. The Lumen 
proposal was given 39 points, an acceptable grade. The proposal of Systems 
Development was considered deficient in that it, for the most part, merely 
repeated the specification requirements and failed to elaborate sufficiently on 
the electrical, mechanical, and environmental characteristics of the circuitry 
and components. For example, no electrical schematic was furnished, although 
it was felt that such details were necessary to comply with the specifications 
covering the technical proposal. In view of the low rating accorded the tech- 
nical proposal of Systems Development, Inc., its proposal was rejected along 
with those other proposals rated as unacceptable. 

With respect to the suggestion that Lumen, Inc., lacks the capability of per- 
forming this contract, a facilities capability survey was conducted by the Air 
Force to satisfy itself on this count. The initial survey report was negative 
although, on review, certain of the negative findings were modified. A final 
determination as to capability was found not to be necessary, however, since 
Lumen applied to the Small Business Administration for a certificate of compe- 
tency. The Small Business Administration issued such a certificate on June 18, 
1956, pursuant to sections 212 (d) and 213 of the Small Business Act of 1953. 
Accordingly, award was made to that company on June 29, 1956. A recent 
inspection of performance under this contract has indicated that the contractor 
is showing every appearance of satisfactory and timely performance. 

The conduct of negotiations in procurements of complex equipment when 
technical proposals must be submitted for evaluation is a very difficult task, 
calling for the exercise of a high degree of judgment. In effect, our people are 
required to measure the professional skill and understanding of each bidder 
eoncerning the technical problems involved, as evidenced in the proposals sub- 
mitted. Furthermore, this must be accomplished in a manner which does not 
unduly delay the procurement schedules where urgent items are involved. 
Therefore, bidders are expected to comply closely with the requirement as to 
the technical data to be furnished since subsequent attempts to obtain clarifica- 
tion of proposals often generate lengthy technical arguments between the engi- 
neers. In addition, efforts to clarify such proposals may lead to charges of 
favoring one bidder. The end effect would be to cause undue delay in our 
procurement programs. 

The Air Force does feel that, to prevent misunderstandings on this score and 
to put bidders clearly on notice as to the detail required in their technical pro- 
posals on the first submission every effort should be made to assure that requests 
for proposals provide very clear guidance. We are undertaking at once to 
accomplish this objective. 

Sincerely yours, 
Jor W. KELLY, 
Major General, 
Director, Legislative Liaison, 
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Mr. Courtney. Mr. Chairman, Mr. Hicken is here this morning. 
Would you identify yourself to the committee, please? 

Mr. Hicxen. I am Mr. James Hicken. I am president of Systems 
Development, Inc. I am also a graduate engineer in electrical engi- 
neering. 

Mr. Courtney. And your company is located in Binghamton, N. Y.? 
You are the author of the letter which I have just read? And you 
brought this matter to the attention of your representative in Congress. 

Mr. Hicxen. That is right. 

Mr. Courtnry. Now, would you just give us your statement, Mr. 
Hicken, without interruption on our part? 

Mr. Hicxen. The letter which you have just read pretty much sub- 
stantiates or summarizes the status of the bid and bid proposal. 

I might review 1 or 2 dates in connection with it. 

There was a slight revision in specification which delayed—— 

Mr. Courrney. Could you fix the time of the invitation and the 
time at which you were supposed to respond ? 

Mr. Hicxen. Yes. The invitation date was February 1, 1956, and 
it was scheduled for return by March 2, 1956. 

There was a change, as 1 said—I think it was March 9 was the 
date it was finally due. 

Mr. Courtney. Then, between the time of March—after the invita- 
tion had been issued a change was required and the date of return 
was extended to March 9, 1956, a year ago? Is that correct? 

Mr. Hicxen. Yes, sir. 

Mr. Courtney. All right. Now, you responded to the March 9 
invitation. 

Mr. Hicxen. I responded to the March 9 invitation and submitted 
a bid, which contained 1 or 2 errors in arithmetic. 

Well, we were called a few days after we submitted the bid and 
requested that a correction be made in some of the figures on the bid, 
which we immediately did and sent it off, I think a day or two after- 
wards. These corrections had to do with small amounts of changes 
in the dollar value of the bid. 

Mr. Courtnny. So the committee may understand it, then, some 
time after March 9, 1956, you received a call from some representative 
of the Air Force, and it had to do with the extensions of money figures 
as they were set out in your bid, is that right ? 

Mr. Hicxen. That is right. 

Mr. Courtney. And did you examine the proposal, or the sugges- 
tions thereafter ? 

Mr. Hickxen. Yes; I examined them and the information supplied 
on the telephone was correct, there were some errors in the bid, which 
we corrected in a later letter. 

Mr. Courtnry. Now, Mr. Hicken, were they mathematical errors 
apparent on the face of the proposal ? 

Mr. Hicxen. There were two errors involved. One was an error 
of interpretation in item 7, which changed the amount of item 7 from 

- $2,949 to $11,210, 

Mr. Courtney. But did it change the total bid that amount? 

Mr. Hicxen. It changed the total bid by the amount of that dif- 
ference, which was approximately $9,000. 
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Mr. Courtney. Up or down? 

Mr. Hicxen. Up. There was another typographical error in the 
cost analysis form, in totalization of cost analysis form. 

Mr.. Courtney. Now, then, after having received that call and 
made changes and checked your bid in accordance with the mistake 
apparent on the face of the record, what, if anything further, hap- 
pened ¢ 

Mr. Hicken. By the way, the date of that is March 20. 

Mr. Covrrney. That is the date of your new submission ? 

Mr. Hicken. That is the date we received the phone call and the 
date also on which we made the new submissions. 

Mr. Courtney. March 26, 1956. And right after that you made 
the correction and finalized your monetary proposal; is that right? 

Mr. Hicxen. That is right. 

Mr. Courrney. Did you hear anything about your proposal there- 
after? 

Mr. Hicxen. I made several phone calls—one on April 5, 1956, and 
one on April 24, 1956, and one on July 3, 1956. 

In the first two phone calls not very much information was received. 

Mr. Courtney. From whom did you receive the phone calls, Mr. 
Hicken ? 

Mr. Hicxen. I made these phone calls to the buyer, in this particu- 
lar case, who was Mr. Davis. 

Mr. Courtney. That is, you initiated the call. You did not hear 
from the Air Force, and talked with the buyer and sought informa- 
tion; is that correct ? 

Mr. Hickxen. That is right. 

Mr. Courtney. Now, te!l us what response was given you? 

Mr. Hicxen. On the date of April 5, 1956, I was told that the engi- 
neer evaluation was not complete yet. It was due back about April 
16, and then they would be in position to negotiate with the successful 
bidder. 

On April 24, 1956, I was told the contract would be written by about 
May 9. 

Mr. Courrney. April 24,1956. What information did you receive ¢ 

Mr. Hicxen. The contract would probably be awarded by May 9, 
1956, and that they are not yet negotiating with the low bidder. 

Mr. Courrnry. Now, you obtained that information from Mr. 
Davis? 

Mr. Hicxen. That is right. 

Mr. Courtney. He was your contact? 

Mr. Hicxen. That is right. On July 3,.1956, I had these dates and 
numbers down here and | was translating them. On July 3, 1956, I 
again called Mr. Davis. He informed me that the contract had been 
awarded to Lumen, Inc., at Joliet, Ill., for approximately $2.3 million, 
and it was awarded on the basis of engineering proposal. 

Mr. Courtney. Now, in that interval between March 20, when you 
corrected the money figures, and July 3 when you were informed that 
the contract had been let, were you ever solicited or requested to make 
any changes in or to submit any additional data for your technical or 
engineering proposals to perform this contract? 

Mr. Hicken. No. 

Mr: Courtney. Now, it has been said here in answer to a. request 
that was made of the Department of the Air Force, that your technical 
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proposals were deficient in that they did not contain enough or lacked 
certain information. Would you comment on that, please, as an engi- 
neer and as a bidder? 

Mr. Hicxen. I presume most organizations bid on a specification, 
and when we do we try to give what the customer asks for. It is 
awfully hard, of course, to interpret beyond what the customer asks 
for and what he really wants. 

Mr. Courtney. In other words, were you responding, then, to the 
invitation and the questions that were asked you in the invitation? 

Mr. Hicxen. To the best of our ability, we gave to the Air Force 
all they asked for in their request and somewhat more. 

Mr. Courtney. Were you willing to supply additional information 
had questions been asked of you, and were you in a position to do that? 

Mr. Hicken. Yes, we were. 

Mr. Courtney. Now, carry on from there, if you will, please. 

Mr. Hicxen. The various bid forms in use by the Air Force call for 
technical proposals in different manners, presumably because there 
are different needs. 


One of the key sentences in this particular technical proposal re- 
quest was— 


preliminary drawings will be included which will be in sufficient detail to provide 
an indication that offerer has an understanding of the problem presented. 

Now, we took that as just exactly what it said—an indication the 
offerer has an undestanititic of the problem presented. We did not 
take that to mean that the Air Force waited complete details in all 
respects on the particular equipment we proposed. 

Further on in this same technical proposal they again repeat 

Mr. Courtney. This is the invitation to submit a technical pro- 
posal, isn’t it? 

Mr. Hicxen. Yes, this is the invitation which the Air Force sent 
to our organization as well as apparently 38 other organizations. 

A complete discussion will be included of electrical details of the equipment, 
section by section, which will indicate the method of design the offerer proposes 
in compliance with the terms of the specification. 

Again, the word “indicate” is used, which—— 

Mr. Courtney. What does that mean to an engineer? 

Mr. Hicken. Well, it meant to us that we would try and give 
information to show the Air Force we knew what we were talking 
about—not that we would furnish them with complete details on the 
exact equipment which we intended to furnish. 

We had, of course, worked out for our own information to prepare 
the bid a schematic of the unit and parts list. They could have been 
given to the Air Force if they had so requested it. 

Mr. Courtney. Let me get back to this original invitation. As I 
understand it, Mr. Hicken, from your statement, this was to furnish 
a unit, an electrical unit, which I will ask you to describe in a little 
greater detail later, which would perform a certain function, isn’t 
that right? And you were asked to explain or indicate how you 
would propose to meet the problem or meet that requirement? 

Mr. Hicken. That is correct. 

Mr. Courtney. And to indicate as you have quoted the word, how 
you propose to do it. 
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Now, let me ask you this. In order to make your bid proposal of 
$1,300,000, or whatever it was, did you have to have a detailed or a 
schematic drawing or understanding of how you would meet the 
«ap a 

r. Hicxen. That is right. 

Mr. Courtney. And you had that information in order to respond 
to the invitation, is that right? 

Mr. Hicxen. That is right. 

Mr. Courtney. But you did not supply it because you indicated in 
your response only the ultimate, that is how you would perform or— 
strike that. Not how would perform, but that you would perform 
without indicating how in detail, is that right? 

Mr. Hicxen. We indicated how in detail, but perhaps not in as 
much detail as the Air Force wanted, but we believe we responded in 
more detail than they requested. 

Mr. Courtney. Now, the Air Force comment on your observations 
to Mr. Cole, and I am quoting— 
that no electrical schematic was furnished, and although it was felt that such 
detail was necessary to comply with the specifications covering the technical 
proposal. 

What comment have you to make on that as a bidder, Mr. Hicken ? 

Mr. Hicxen. Well, if they had asked for it they would have gotten 
it. It seemed to me that it was not specifically called for and if it 
were a requirement it should have been so spelled out. 

Mr. Courtney. Were you in a position to respond to that? Either 
in oT So invitation or by further request for negotiation; is that 
right 

r. Hicxen. That is right. 

Mr. Courtnry. Now, can we come down to the question of price for 
just a minute. Your bid in this case happens to have been the lowest 
of three. So the committee may understand, there were 3 bids—4 bids 
actually. Four bidders who were lower than the bidder to whom the 
award was made, in varying amounts. The lowest of them was Mr. 
Hicken. Mr. Hicken, could you tell us or give is some idea of the 
monetary value of this performance requirement as you worked it out 
in making your a! 

Mr. Hicken. We 1, our bid totaled $1,337,397.86. 

Mr. Courtney. Could you give the committee some idea of what was 
in your mind in making a bid which is substantially lower, lower by 
$1 million, than the final bid? 

Mr. Hicxen. There is little prior history which I think would be of 
interest in connection with this. Approximately 9 months before then 
there were bid requests sent out by the Air Force on a similar unit, 
under RFP 30-635-55-5341. 

Mr. Courtney. And did you bid on that proposal? 

Mr. Hicken. We bid on that pivepen: We bid—— 

Mr. Courtney. Were you the successful bidder? 


Mr. Hicxen. No; we were not the successful bidder. 

Mr. Courtney. Was there a bid awarded at a lesser sum than you 
proposed ? 

Mr. Hicxen. There was a bid awarded at a lesser price than our 
bid. I secured the information on the low bid on this prior unit 
before we bid on the 4603, the one we are discussing now. Then, on 
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that one we were awarded at a unit price of four hundred and fifty-six- 
odd dollars. 

Mr. Courtney. Your bid had been higher, is that right? 

Mr. Hicxen. Our bid was higher. We bid two alternates on that 
prior bid. One was at a unit price of $498 and the other was at a 
unit price of $545. 

Mr. Courtney. Well, now, in making this bid on the subject con- 
tract we are talking about now, did you use the information which 
you had from the prior bid and the amount of the award as you learned 
it to be? For a comparison ? 

Mr. Hickxen. Yes; I did. I used it in the first place to decide 
whether we should bid on this device at all. If we had bid way off, we 
probably would have said, “We don’t know what to do about it, we 
will just drop it and go on.” 

Mr. Courtney. Let me understand. The fact that you were close 
to the award in the prior bid of a similar unit led you to believe 
that you could bid on the unit that we are now discussing ? 

Mr. Hicxen. That is right. I also used the prior bid to check the 
bid on the 4603. This current one. There are differences between the 
two units, but they are substantially the same sort of device. The 
major difference is in the capacity of the 2 switches, which affects 
1 part only of the switch. 

Mr. Courtney. Now, this is an electrical unit; is that right? 

Mr. Hicxen. This is an electrical unit. 

Mr. Courtney. Involving a circuit system, sensing devices, and 
what else? 

Mr. Hicken. Perhaps I should explain the function of the whole 
unit? It is entitled oPransfer Switch” and that is what itis. It isa 
switch which transfers a load from one source of power to another 
source of power. The first source of power we will say being the 
powerlines supplied by a power company and the second source of 
power being a motor generator set located at the same location as the 
transfer switch. 

If the powerline failed, the function of the transfer switch was to 
sense this failure. And start up the motor generator set—if the motor 
generator set was idle, to start it up, and when the motor generator set 
had reached its proper speed and voltage, which again had to be sensed, 
it would transfer the load from the powerlines which had failed to 
the motor generator set which had just started up. 

In somewhat oversimplification, the device consisted of sensing cir- 
cuits and the actual switch that does the transfer. 

The primary difference between these two procurements was in the 
actual switch which does the transfer. The sensing requirements and 
parts of it were substantially the same. 

; at Courtney. The second unit called for greater capacity; is that 
right 

Mr. Hicxen. The second unit called for two different sizes of 
greater capacity. 

- Mr. Courtney. You were discussing the two units and comparing 
the two units. You felt that because you had been so close on the first 
unit that you would reasonably be expected to qualify or could get 
within striking range of the second unit, since there was only one 
major component that was different in the second unit; is that right? 
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Mr. Hickxen. That is right. We also came to this conclusion, that 
we would have to figure out some simpler way of doing the device if we 
were going to be competitive on the second unit: in other words, if 
somebody widerbid us on the first unit we would have to revise our 
thinking somewhat to arrive at a simpler technique. 

Mr. Courrnny. And did you do that? 

Mr. Hickxen. Yes; we did that. 

Mr. Courrnry. And in submitting your proposal you took that into 
account ¢ 

Mr. Hicxen. That is correct. 

Mr. Courtney. Now, could you give some indication to the com- 
mittee on the comparison that you have made, your knowledge of the 
first and the second devices and the difference between the two, of 
what the dollar value would have been to increase the size and add the 
new component ¢ 

Mr. Hicxen. Well, I have those comparisons worked out on a unit- 
price basis, that can be translated into the total dollar value without 
too much trouble. 

But using our initial bid—on this old unit, which you remember 
was somewhat higher than the prior bid, and making the changes 
in the transfer switch itself, with various overhead of profit considera- 
tions, we arrived at about a unit price of $524 for item 1 on the 4603 or 
the second request, as compared to our bid price of $659 on item 3, 
using the same technique, we arrived at a price of $842 as compared 
with our bid price of $868. 

Now, I would like to emphasize that we did not arrive at our bid 
on 4603 in this manner. We arrived at it by adding up piece by 
piece. But I make this quick check to see that this bid was reasonable. 

Now, if you then assume that those figures are reasonably arrived 
at, you then will come up to a bid which can’t be too much different 
than the bid which we submitted. Certainly, a 20-percent change 
might be reasonable but not double the amount. 

Mr. Courtney. Well, then, to summarize, taking into account the 
comparison which you made, your piece-by-piece analysis of the costs 
of this second unit, of the unit we are talking about now, it is your 
believe that your bid of $1,388,000 or within a reasonable range— 
what percentage would you say of it? 

Mr. Hicxen. Well, I said 20 percent, which is 

Mr. Courtney. Would you consider that large or small by way of 
a differential ? 

Mr. Hicxen. Well, I would think a bid within 20 percent of that, 
either plus or minus, would be a reasonable bid. Anything above 
that would apparently be based on something radically different than 
what we were bidding on. Now, just how they would arrive at some- 
thing radically different from that, I don’t know. 

Mr. Kunn. Excuse me. Are you aware of the Government’s cost, 
estimated cost on this project, Mr. Hicken ? 

Mr. Hicxen. I am aware of that now. I was not aware of it at the 
time, of course. 

Mr. Courtney. Would you give that figure in comparison with 
vour estimated cost or your proposal ? 

Mr. Hicxen. The Government states they estimated this procure- 
ment to cost $2.7 million. We bid approximately $1.4 million. 
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Mr. Courtney. And the award finally went for $2,451,321.07. 

Let’s get back to the question: March 20, when you were called on 
to reconcile the monetary figures and the time you learned of the 
award, you were never called upon to discuss your technical proposal 
or your engineering submissions by anyone in the Department of Air 
Force, is that right ? 

Mr. Hicxen. That is correct. 

Mr. Courtney. That is all. 

Mr. Heésert. Now, there is one question I want to ask in connection 
with that. You read into the record the offer to bid and in there you 
spelled out as I recall your testimony, that the Government would 
discuss the technical developments along the way with your or. with 
all bidders to. whom invitations had been extended? I think you used 
the word “indicate.” 

Mr. Hicken. Well, what I was reading from is the technical pro- 
posal requirements which we submitted with our bid. I don’t believe 
I said anything or read anything about the Air Force would discuss 
this along the way. 

Mr. Hesert. That was your language that you were reading—— 

Mr. Hicxen. No. I read the language directly from here, but 
perhaps I left out or did not make the introduction too clear. 

In other words, it says— 

The offerer will submit a technical proposal and résumé of productive capa- 
bility to fabricate the item. 

Mr. Hésert. What language is that you are reading? 

Mr. Hicxen. That is the Aur Force language. 

_ Mr. Héserr. That is the Air Force. That is what I am interested 
in. 

Mr, Hicken. Underneath that it says: 

Preliminary drawings will be included which will be in sufficient detail to 
provide an indication that the offerer has an understanding of the problem 
presented. 

Now, this technical proposal had to be submitted along with our 
price proposal, and that was it. 

Mr. Heserr. Now, what I am trying to develop is this: Is there 
anywhere in the offer to bid received by the bidder the statement. by 
the Government or the Air Force in this particular case that there 
would be discussions on the further technical developments ? 

Mr. Hicxen. No, I don’t believe there is. 

Mr. Héperr. Well, then, it was never indicated to you that you 
would be allowed to discuss technical developments ? 

Mr. Hicxen. Not after the bid was sent in. We had opportunities 
prior to the bid to discuss technical problems with the project engineer. 

Mr. Hésert. Did you discuss those problems ¢ 

Mr. Hicxen. Yes, I did, in one or more telephone calls, 

Mr. Héserr. But I understood you to say you were never given 
an opportunity to discuss the technical problems ? 

Mr. Hicxen. Well, if I gave that impression to you, I did not mean 


to. There was no opportunity to discuss technical problems after the 


bid was submitted, but there were before. 
Mr. Courtney. I think what the witness said was that he ney vonded 
to the invitation which said that he was only to indicate how he pro- 
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osed to accomplish the requirement which was the bid, and that 
ad he been called upon for detail he could have submitted schematic 
drawings. Is that right? 

Mr. Héserr. Mr. Hess. 

Mr. Hess. Mr, Hicken, you read there from the invitation, I believe, 
and you quoted “preliminary drawings.” What is your understand- 
mget pooenneey drawings? 

r. Hicken. Well, preliminary drawing, I will say, going in the 
other direction, is not a final drawing. 

Mr. Hess. It is your understanding that that could be corrected 
from time to time after consultation with the Air Force? 

Mr. Hicxen. It could be changed at any time before the device was 
completed. 

r. Hess. So that it was your understanding that this invitation to 
bid was to be a negotiated contract ? 

Mr. Hicken. Yes; it was. 

Mr. Hess. And that it was not final—probably the cost figures were 
final, but the engineering data was not final? 

Mr. Hicxen. Well, it is my understanding that in our usual experi- 
ence with negotiated bids that neither the cost nor the technical pro- 
posal were necessarily final. It is a case of trying to have the minds 
meet in both parties. 

The English language is not a perfect language. We may say one 
thing and you say something else and still the minds havens quite met. 
That is one of the ideas of negotiation, to try and have the minds 
meet, before the final contract is awarded. 

Mr. Hess. Was there mention made in the invitation that this was 
to be a negotiated contract? 

Mr. Hicken. Yes. 

Mr. Hess. There was. What about the prior contract in which you 
were not low? Was that a negotiated contract, also? 

Mr. Hicxen. That was also a negotiated contract. 

Mr. Hess. Was there any negotiation in that contract? 

Mr. Hicxen. Yes. 

Mr. Hess. They called you in and negotiated with you? 

Mr. Hicxen. There were several changes in specification and re- 
quirements during the process of that negotiation, and we revised our 
price—well, without counting them, we will say 4 or 5 times, to take 
into account these changes in specific requirements which were 
received. 

Mr. Hess. So, then, you were led to believe that in this second pro- 
curement there would be a similar negotiation carried on ? 

Mr. Hicxen. Well, just how similar I am not sure, but there would 
be negotiations carried on, with the parties involved. 

Mr. Hess. No negotiation was carried on. You were never called 
in to sit down and negotiate any portion of this contract with the Air 
Force ? 

Mr. Hicxen. Except for that direction of error right afterward. 

Mr. Hess. That is all. 

Mr. Hésert. Mr. Fisher? 

Mr. Fisuer. Since there was such a discrepancy in the bid you sub- 
mitted and the finally let contract, of course, gives rise to questions in 
the mind of all of us. Why was there such difference? Apparently 
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they thought you couldn’t deliver on’the contract or something. I 
think it would be well for you to tell us a little about the size of your 
plant and your capacity to deliver and whether in your judgment 
you wer® in a position to have fulfilled this contract if it had been let 


to you. : 

Mr. Miter. And, what other contracts you have performed for 
the Government. 

Mr. Hicxen. We are a small, and I mean small, business engaged 
in electronic and electrical and mechanical work. We have a pay- 
roll of about 20 people. 

We have done and are doing perhaps, not having counted them, 
I would say 20 or 30—maybe that is a little high—I will say we have 
done 15 to 25 prime contracts with the Air Force over our 7 years of 
business. These contracts have covered the fields of development and 
small quantity production. 

One of our questions as well as somebody else’s questions might be, 
which we had to answer ourselves, could we do this job. 

We analyzed that very carefully because it was substantially larger 
than our prior work. 

We came to this conclusion: There is certain development work in- 
volved in producing the first article. We were qualified and our 
experience with similar units indicated that we should have little 
or no problem with that. 

The second problem, of course, to be answered was could we handle 
the production of these units. We are primarily from the production 
standpoint an assembly organization. We do not manufacture our- 
selves many piece parts. 

So it involved in this particular problem a very high percentage 
of the dollars being in a arts, which in itself did not involve 
our production capabilities and did involve our purchasing capa- 
bilities which were entirely adequate, and our assembly possibilities. 

To have assembled these units we would have had to inerease our 
floor space and our personnel with assembly personnel—not engineer- 
ing or supervision personnel. Our assembly personnel would have 
been perhaps doubled, but it still wouldn’t have been a very large 
increase. In other words, we probably would have had to add 6 or 
8 or 10 assembly personnel to assemble the unit. 

So to summarize, our problems as I saw them were primarily three- 
fold, should we get the unit. One was the development part of it, 
which was well down our background. Two was the purchasing of 
substantial dollar quantities in materials which only involved—from 
the financial standpoint we had made tentative arrangements with our 
bank to handle the necessary funds involved. And three was the pro- 
duction facilities which would require a minor expansion. 

On the completion of that summary for ourselves, we decided we 
could handle this unit. 

Does that answer your question? 

Mr. Fisuer. Yes. 

You referred to the prior contracts—before that, though, your busi- 
ness is mainly electrical equipment, is it? 

Mr. Hicxen. Electrical, electronic, and mechanical. 

Mr. Fisner. I assume these prior contracts you have had with the 
Air Force dealt with equipment of that nature? 


89326—57——-21 
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Mr. Hicken. That is correct. 

Mr. Fisner. Have you always been able to deliver on your contracts 
with the Air Force ¢ 

Mr. Hicken. Yes. 

Mr. Fisuer. Have you ever been in default on any of them? 

Mr. Hicken. No, we have never been in default. 

Mr. Fisuer. Has your work been satisfactory in each instance so far 
as you know? 

Mr. Hicxen. So far as we know, it has been. 

Mr. Fisner. You did arrange with your banker, so you would be in 
a position to perform financially the contract in accordance with the 
offer you made? 

Mr. Hicxen. Yes. We also requested from the Government the 
75 percent progress payment clause which would help in the financing 
of this contract. 

Mr. Fisner. In any event, there was no question raised at any time 
by the buyer representing the Government in regard to your capacity 
to produce or to develop, produce, and deliver ¢ 

Mr. Hicxen. No, there is no question raised of that character. 

Mr. Fisuer. Of course, as I understand you were not given an op- 
portunity to discuss those things? After you submitted the bid. 

Mr. Hicxen. That is right. 

Mr. Fisuer. But certainly no question was raised and no attempt 
was made to negotiate with you after you submitted the bid ? 

Mr. Hicxen. That is right. 

Mr. Fisurr. I think that is all. 

Mr. Hésertr. Mr. Gavin? 

Mr. Gavin. Evidently the reason you didn’t get the contract was 
because you haven’t been in default, because in the previous case we 
had here where they were in default they did get the contract. So I 
think maybe it is a good policy for you to be in default. Did you 
believe that the Air Force did not consider you as a qualified bidder? 

Did they indicate to you in any way that you were not qualified ? 

Mr. Hickxen. No; they did not. 

Mr. Gavry. You assumed you were qualified. You said that you 
talked to some people previous to submitting your bid in the Air 
Force. Who did you talk to? 

Mr. Hicxen. Well, I talked to Mr. Davis, the buyer, a civilian buyer 
with the Air Force. 

Mr. Gavin. Who else? 

Mr. Hicxen. I talked to Mr. Miletello, a project engineer, who is 
an engineer on the unit. 

Mr. Gavin. What did they say at the time you talked with them 
relative to the matter, before you submitted your bid? 

Mr. Hicxen. Well, I asked them specific questions and I got specific 
answers. I think that is about it. There is no particular request 
for information or comments on their part. 

Mr. Gavin. Would you answer that again? I didn’t hear that. 

Mr. Hicxen. I asked specific questions and I got specific answers. 
It didn’t really go beyond that point. 

Mr. Gavin. But there is nothing to indicate in anything they said 
that you weren’t qualified to bid on the job. They had accepted you 
as a qualified bidder? 
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Mr. Hickxen. Apparently so. bie: 

Mr. Gavin. Let me ask you: What do you think it cost you approxi- 
mately to submit this bid on this contract, your company, I mean? 
Just an estimate, approximately. 

Mr. Hicken, $1,000 to $1,500, in that range. 

Mr. Gavrn. After the bids were submitted, did they indicate to you 
in any way that they may negotiate with you or did they just bypass 
you and let the matter rest? 

Mr. Hickxen. Well, in some of my telephone calls with Mr. Davis, 
there was an indication received, although not perhaps too strongly 
worded or anything you could tie yourself down to, but we were being 
given very serious consideration, especially immediately after we 
submitted the bid. 

Mr. Gavin. You were being given very serious consideration. Did 
they indicate to you at that time that you were low ? 

Mr. Hickxen. Well, whether they indicated to me or not is a little 
hard to say. I got the impression we were low very definitely. Just 
what words were used to give me that impression I am not sure. 

Mr. Gavin. Did you feel that they would give you an opportnnity 
to negotiate the contract, in view of the fact that you assumed you 
were low? 

Mr. Hicxen. Well, in this telephone call of March 20, 1956, I defi- 
nitely got the impression that I would be hearing from them later in 
connection with the engineering proposal. 

Mr. Gavin. Have you any ideas why you think they didn’t give you 
an opportunity to participate and negotiate in this contract? 

Mr. Hickxen. I have no ideas at all except beyond what their state- 
ments were later on. 

Mr. Gavin. What were they? 

Mr. Hicxen. That the engineering proposal was unsatisfactory 
because certain items were not included in it. 

Mr. Gavin. But at no time did they give you an opportunity to 
explain that matter? 

fr. Hicxen. No. 

Mr. Gavin. That is all. 

Mr. Hésert. Mr. Hardy? 

Mr. Harpy. Mr. Chairman, I just want to inquire first, has a copy 
of the request for proposals, original request for proposals, been put 
in the record ? 

Mr. Courtney. It will be as a part of this record. 

Mr. Harpy. We were discussing awhile ago the question as to 
whether Mr. Hicken had any indication that there would be nego- 
tiation, and I would assume that that specifically would have been 
covered in the request for proposals. Has there been any specific 
testimony with respect to that? 

Mr. Heésert. To the extent that it stated in the bid for proposal that 
it was to be a negotiated contract. Mr. Hicken has testified there was 
no negotiation carried on. 

Mr. Harpy. We are talking about a request for proposals, rather 
than a formal invitation to bid. 

Mr. Courrney. And the submission of preliminary drawings, and 
indications of how the bidder proposed to accomplish the requirements 
that were set out in the invitation. 
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Mr. Harpy. So we have here another illustration of a procurement 
supposed to be carried out under negotiation procedures where appar- 
ently there was no effort made to negotiate with the low bidder. 

Now, that leads me to this question, whether or not—we have been 
talking about qualification--the Air Force or anybody in the Air 
Force ever raised with you any question of qualification to perform 
this contract. 

Mr. Hicxen. No; that question was not raised. We find as a mat- 
ter of practice when we are about to receive a contract from the Air 
Force—we have a facilities survey made on our organization by the 
peal -BePP le local Air Force people. This was not done in this case 
at all. 

Mr. Harpy. Did I understand you earlier to say that invitations for 
proposals, or this invitation for proposals were sent out to 38 firms? 

Mr. Hicxen. That is right. 

Mr. Harpy. Where did you get that information? Was that in- 
cluded in General Kelly’s letter? 

Mr. Hicxen. In one of General Kelly’s letters; yes. 

Mr. Harpy. Do you know how you got included in that 38? How 
did you get on the list ? 

Mr. Hicxen. Well, presumably I was put on that list because I was 
on the list for the prior one. 

Mr. Harpy. You have no specific information as to exactly why 
you were put on that list? 

Mr. Hicken. Exactly why I was put on this specific list; no. 

We have filled out facility questionnaires, and so forth, which puts 
us on the bidders’ list for many types of equipment. Presumably this 
bidders’ list was made up from their sources in that manner. 

Mr. Harpy. Since you were on that list, you understood that you 
were assumed to have the qualifications, otherwise, you wouldn’t have 
been sent a proposal, 

Mr. Hicken. Well, I am not sure whether I assumed quite that or 
not. Because in the first place, I am not sure how they arrive at those 
bidders’ lists and in the second place from what information I heard 
about how they arrive at the bidders’ list it is not too difficult to get 
on the list. 

Mr. Harpy. Well, the point is you didn’t make a specific request to 
be included on this particular list of people to receive this proposal ! 

Mr. Hicken. No; we did not. 

Mr. Harpy. And you were put on there by the Air Force without 
any initial inquiry on your part? 

Mr. Hicxen. That is right. 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Héserr. Mr. Cunningham? 

Mr, CunnincHam. No questions, Mr. Chairman. 

Mr. Heévert. Mr. Miller? 

Mr. Mitter. No questions. 

Mr. Hesert. Mr. Bates? 

Mr. Batrs. Mr. Chairman, apparently the question here, Mr. 
Hicken, is that the Air Force contends you didn’t go far enough when 

ou sent back your proposal. Now, specifically, did you send in pre- 
iminary drawings as it was required here? 
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Mr. Hicxen. Yes, I did. 


Mr. Bates. Did you send in a proposed layout of the equipment? 

Mr. Hicken. Yes, I did. 

Mr. Bates. Which would ths a pretty good indication of what the 
finished product would look like? 

Mr, Hicxen. I think so. | 

(Hands document to Mr, Bates.) 

Mr. Hicxen. That indicates more or less the packaging of the unit, 
what it looks like from the outside. 

Mr. Bares. Did you give them a complete discussion of the elec- 
trical details of the equipment section by section, which would indi- 
cate the method of design the offerer proposes and the plans with the 
terms and specifications? Did you do that completely 

Mr, Hicken, We believe we did. This proposal—you remember, 
I am an engineer. I have engineers working for me. Quite often 
I prepare the proposals myself. In this particular ease I did not. I 
had one of my engineers prepare this. 

I reread it a week or two ago and it seemed to me at that time it 
more than met the requirements. Of course, at the time I submitted it 
I also thought the same thing, or I would not have submitted it, 

It is a case of trying to determine from the words used whether you 
are giving them what they asked for. We thought we were and per- 
haps somewhat more than what was asked for. 

{r. Bares. Your feeling is, if you received these bids yourself and 
if you were to evaluate them and if you were to give the contract, you 
think the person who submitted this proposal here would be qualified 
to do the job and understood what they had in mind. 

Mr. Hicxen. I would think so, yes. 

Mr. Bates. No further questions. 

Mr. Héserr. The committee is pleased to have Mr. Cole with us 
this morning. Mr. Cole, have you any questions? 

Mr. Corr. Mr. Chairman, I have no. questions, but I do want to 
thank the committee for taking its time to go into this case. 

Mr. Hésert, Well, the committee is pleased that you brought it to 
our attention and pleased that Mr. Hicken has come here today, at our 
invitation, to testit , Mr. Cole. 

Mr. Corr. Mr. Chairman 

Mr. Héperr. Yes, Mr. Cole. 

Mr. Core. Mr. Hicken does have a statement which he has pre- 
pared setting forth his observations with respect to the general ques- 
tion of procurement—not related specifically to this canis thinking 
that his experience in the procurement field might be of benefit to the 
committee. He has prepared this statement and I would ask that he 
be allowed to submit it for the Committee’s consideration. 

Mr. Hépert. Very happy to receive it. And make it part of the 
record at this point. 

Mr. Courtney. Mr. Chairman, may this statement then and the bid 
documents from which references were made and excerpts have been 
written be made a part of the appendix of the record ? 

Mr. Hésert. I want his statement to be made a part of the record. 

Mr. Courtney. Yes, and the other information made a part of the 
feo 

r. Hésert. Without objection, it is so ordered. 
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(The information referred to follows:) 


ENVIRONMENT FOR CONTRACTORS DoING BUSINESS WITH THE ATR FORCE 


I. Introduction: The following represents the views of a small business 
(Systems Development, Inc., employnig about 20 people) with about 6 years’ 
experience in handling prime contracts with the Air Force. Some of the 
problems we have encountered are peculiar to small business, most of them are 
probably also present to a different degree with companies of larger size. 
Systems Development, Inc., is primarily an engineering development firm in 
the fields of electronics and mechanics. We do conception, development, and 
small quantity production in these fields. About 40 percent of our business 
has been prime contracts with the Government, we have decided to cease soliciting 
such business which in practice will mean we will do little, if any, Government 
business in the immediate future. We have no particular ax to grind and are not 
worried about any possible punitive action by the Air Force. Our interest is 
primarily as a taxpayer and a citizen, who has had the opportunity of observing 
more about the procurement practices than the average person. 

II. Environment provided by the laws, regulations, traditions, and practices 
of the Air Force procurement system are fundamentally based on the precept 
of “best interest of the Government.” In most cases, the procurement system 
interprets this phrase in a very narrow sense. Each individual detail in the 
contract and it’s administration must be in “the best interests of the Govern- 
ment,” even though it may be detrimental to the contractor. Hence, a contract 
fair to both parties is the unusual rather than the usual result. Or expressed 
in other words, this precept leads to “Never give the contractor an even break.” 

III. Details of the unhealthy environment: 

A. Relative bargaining power: Because of the size of the Government, and 
the combination of the laws and procurement practices, the Government has 
an overwhelming advantage in bargaining with small business and has a large 
advantage in bargaining with larger businesses. Employment of a capable 
staff by larger businesses helps to offset this fundamental bargaining advantage 
of the Government. Small businesses cannot afford such a staff to put them in 
the same position as far as bargaining advantage is concerned. 

B. Difficulty in doing business with the Government: Contractors can find 
no one in authority who has knowledge of the conditions and also has authority 
to make decisions. One might say no one person is actually buying equipment. 
People in lower echelon levels have knowledge but no authority. As one goes 
into the higher levels, the personnel is interested primarily in procurement pro- 
cedures rather than purchases. The Government’s procurement responsibility 
is split up into so many bits and pieces and assigned to so many individuals 
that in practice no one person has overall responsibility and the contractors 
find it exceedingly difficult, if not impossible, to deal with one responsible 
individual in the Government. 

C. Research and development work: The very nature of most research an 
development work requires some form of contract in which the cost can be 
recovered plus a reasonable fee. Since there are many unknowus in this type 
of work, the costs cannot be accurately estimated in advance, The Air Force 
procurement procedures provide for cost-plus-fixed-fee contracts, but this is in 
essence a misnomer. They should really be called part-of-cost plus fixed fee. 
Certain of the costs in doing business are not considered as allowable eosts under 
costs-plus-fixed-fee contracts. These particular costs, then, musi be absorbed 
out of the fixed fee. In addition to these unallowable costs, there are certain 
administrative expenses which are necessary to handle Government work which 
are unnecessary in handling commercial work. The Government insists that 
these costs be spread over all work and not just specifically allocated to Govern- 
ment work. -If we assume a contractor is doing 50 percent Government business 
and 50 perceit other business, this means that 50 percent of these administrative 
costs, which were occasioned solely by the Government, are not paid for by the 
Government. sy the time these unallowable costs and these administrative 
costs (which are not paid for by the Government) are considered and subtracted 
from the fixed fee, there is usually nothing left, and in many cases, the fixed 
fee becomes a minus quantity or loss on the contract. In most cases, therefore, 
there is no direct incentive for small or large businesses to do research and 
development work. Sometimes secondary incentives exist; that is, the research 
and development contract may tie into a future production contract which cen 
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be done at a profit. For small businesses such as ours this condition seldom if 
ever exists. 

D. Handling of claims: In the processing of Government contracts certain 
areas of dispute arise between the Government and the contractor. In the 
processing of these claims, it is extremely easy for the procuring system to say 
“No” and almost impossible for the system to say “‘yes” to the contractor regard- 
less of the merits of the contractor’s claim. In practice, every angle is used by 
the procuring system to deny claims on the basis of any technicality that can be 
brought forward, such as, “Is the claim timely?” If settlement of the claim has 
not been reached until the final delivery on the contract has been made, this pro- 
curing system rejects the claim on the basis that final payment has been made 
and therefore, there is no claim. This procuring system forces the contractor 
to go to the Armed Service Board of Contract Appeals before a hearing of the 
merits of the case can be held. Of course, when the contractor goes to this 
length to press the claim, the possibility exists for punitive action on the part of 
the Air Force procuring system. 

B. Small business: There have been many words in the newspapers leading 
toward the securing of Government contracts to small business. I wonder if 
any survey has been made with respect to these contracts which have been given 
to small business to show. how many contractors have been forced out of busi- 
ness or how many have suffered substantial losses due to this unfavorable 
environment. 

F. Overemphasis on secondary problems: The Air Force procuring system 
is set up on the basis of handling relatively large production quantities with 
relatively large organizations. As soon as a small contractor starts to deal 
with the Air Force procuring system the emphasis is placed on details which 
have little or no bearing on the small contracts but perhaps might have a bearing 
if the contracts were larger. Unless the contractor has a staff to match the Air 
Forces staff, which is impractical for small businesses, so much emphasis must 
be placed on minor problems that the major problem is lost in the shuffle, that 
is, delivering of equipment to meet the requirements is less important than some 
triviality in inspection or auditing. 

G. Secrecy of Air Force procuring system: The Air Force has set up an iron 
curtain around their procurement activities, behind which it is extremely 
difficult for a contractor to penetrate, to secure a reasonable knowledge of the 
progress of bid negotiations or after the bid is awarded reasonable information 
as to why it was awarded to whom. The Air Force justifies this secrecy on the 
basis that it is unlawful and unethical to disclose information about one con- 
tractor’s bid to another contractor. This procurements secrecy provides a fer- 
tile environment for inept handling of procurement, for deceit and unfortunately 
also dishonesty. 

H. Income-tax structure: This unhealthy environment in the Air Force pro- 
curing system is further enhanced by the income tax structure, that is, the Air 
Force procuring system produces losses on many contracts and then the income- 
tax structure takes away most of the profits on the remaining contracts. 

I. The effect of this unfavorable environment is primarily as follows: 

(a) Many companies have been forced out of business. 

(b) Those that have survived these shocks are reluctant to engage in 
further Government work. 

(c) Of course, there are generally other contractors ready and available to 
replace those that are no longer in the field, but, how long can the Govern- 
ment continue on the basis of “There is a sucker (contractor) born every 
minute.” 

(d@) The probable net result of this environment is, as far as the Govern- 
ment is concerned, more cost and poorer products. 

(e) Since contracts arrived at, ‘In best interests of one party to the con- 
tract” only, are unethical, the entire Government procurement system is 
unethical. 

(f) Much attention is given by the press and Congress to the unusual 
ease in which the contractor has secured a contract, by various means, 
which is detrimental to the Government. But little is heard about fhe usual 
eontract which is one-sided in the Government’s faver. 


Mr. Haéserr. Next witness. 
Mr, Courtney. Air Force, Mx. Koenig, Colonel Uhle, the buyer 
and the project engineer or whoever evaluated these proposals. 
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Who evaluated the technical proposals? 


Mr. Mitetetvo. I did, sir. 


Mr. Courtney. All right, in the center here, Mr. Palmer Koenig, 
Technical Director of Office of Deputy Commander for Research and 
Development, Air Research Development Center,in Baltimore. 

ae Kornic. Command. Air Research and Development Com- 
mand. 

Mr. Courrney. All right. On his right, Col. Richard B. Uhle, 
Deputy Director of Procurement, AMC, and at the extreme right Lt. 
Col, Herbert E. Greuter, Director of Procurement and Production— 
where, Colonel ? 

Colonel Greutrer. At Rome Air Force Depot. 

Mr. Courtney. At Rome Air Force Base. 

Colonel Unte. Sir, may I correct? I am the Assistant Deputy 
Director. General Thurman is the present Director of Procure- 
ment. 

Mr. Courtney. All right. Next on Mr. Koenig’s left, Mr. Sam- 
uel J. Miletello, project engineeer, and on his left Mr. Mellon Davis, 
who is the buyer. 

All right, now, gentlemen, the Air Force has a. prepared statement. 
Mr. Chairman, for the Sid of conserving time, may Mr. Koenig’s 
statement, which is general, be interpolated into the record as a part 
of it? It is a description of this type of procurement and evaluation 
of technical proposals, which you will highlight, Mr. Koenig, now 
to conserve time. 

Mr. Héserr. It is so ordered, continue, Mr. Courtney. 

Mr. Courtney. Mr. Koenig. 

Mr. Kornic. The principal question in the particular matter would 
epntst to be as to why the Air Force threw out the four proposals 
which it considered in its judgment to be unacceptable to provide the 
item of equipment which we needed. 

Before a direct answer to that can be given, unless it is gone into a 
great deal more than I propose to cover here unless the committee 
members have questions 

Mr. Courtney. Did you evaluate this proposal or have anything to 
do with it? 

Mr. Koente. No, I did not. I would like to cover the general pro- 
cedures which are used by all engineers throughout the command. 

Mr. Courtney. That is if they follow instructions? 

Mr. Koente. Yes, sir, if they follow instructions. I will try to ex- 
— to the committee the need why we must have proposals in the 

rst place and what our mas and objectives are in the evaluation 
process which is prescribed. 

Mr. Héserr. Mr. Koenig, the committee is thoroughly cognizant 
and familiar with the reasons why. We almost know by heart now 
these pious regulations. We are interested to know why they are not 
followed. If you would address yourself in this particular case. You 
did not evaluate, you say ? 

Mr. Koente. I did not evaluate. 

Mr. Héserr. Who did evaluate? 

Mr. Mitetetxo. Technical proposals, I did. 

Mr. Hésert. We want to hear from you, then. 

Mr. Mizeretio. You want the procedures I followed in evaluating 


the proposals ? 
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Colonel Unte. Sir, may we summarize the statement here? There 
are some important points in there we would like to emphasize before 
we go into the details of this particular case. 

r. Courtney. All right. 

Mr. Kornie. The procedures called for the technical proposals to 
be sent over by the buyer to the technical people who are charged 
with the specific area and charged with the detailed evaluation of 
these proposals without benefits of any cost information that relates 
to ee ares have a oo want <a 

ur goal is to try and deal fairly with all people who are engaged 
in doing business with us. Then, the time that a request for proposal 
is submitted and the time that bids close, weare always willing to 
discuss any technical problems or any technical misunderstandings 
which the bidders may have. 

In fact in certain instances we frequently hold bidders’ conferences 
in order to try and clarify ambiguities which may exist in specifica- 
tions or other means of communications with the bidders. 

As has been stated by the previous witness, a mutual understand- 
ing between the two parties involved is necessary if you are going to 
talk about the item that meets the requirements. 

Now, in evaluating proposals, there are, of course, two extremes 
which we could pursue, net of which we consider to be to the best 
interest of the Government. 

We could take proposals—and incidentally after the technical evalu- 
ation is completed, the technical group through its management chain 
sends the results of the evaluation back to the buyer, listing the con- 
tractors or bidders in two categories—those that are not considered 
satisfactory and those that are, with detailed comments pertaining 
to each one of them. 

Now, taking one extreme situation, we could, of course, take the 
unsatisfactory proposals and through a time-consuming, laborious 
process presumably negotiate these into acceptable technical proposals. 

However, this would frequently delay to a great extent the pro- 
curement schedules which have been set for us, delay deliveries of 
equipment that is needed—— 

Mr. Courtney. Is this another urgent requirement ? 

Mr. Koenre. I wouldn’t wish to answer that one. And after you 
had gone through all of this effort you would still have no assurance 
that you had negotiated out of the original proposal any technical 
deficiencies that may have been inherent to the organization sub- 
mitting those proposals. 

In other words, we feel that it is reasonably incumbent. upon indus- 
try in their first proposal to give us a true feeling of their best efforts, 
as our engineers are instructed and allowed to only grade what is 
written on the pieces of paper and not rely on past or prior experiences 
with the contractor or what their understanding might have been 
through some verbal discussions as to what he had meant or didn’t 
mean. 

Only in this manner can we treat all proposals in an identi¢al man- 
ner. 

Mr. Courtney. Mr. Koenig, could you answer this question, then? 
If you intended to evaluate these proposals as final, why would you 


ask for preliminary drawings and not final drawings? 
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Mr. Kornié. Because we do not expect. the contractor to design in 
definitive detail in the sense that an engineer means design detailed 
data the particular item of equipment we are seeking before he has 
been awarded a contract, but we would expect that he would go suffi- 
ciently far into the design, certainly with regard to schematics and 
perhaps some preliminary layout drawings, to where he would have 
some basis of evaluating the item in his own mind and hence could 
convey to us his technical understanding and appreciation of the item 
that we want. Now, the other extreme would be to not allow even any 
changes or negotiation with regard to the technically acceptable 
proposals—in other words, to apply a very rigid standard scale to these 
and accept only the best proposal possible, with no allowance for 
changes or alterations to the technical proposal made. We think 
that this also would not be in the best interests of the Government 
because in our way of doing business we are very much dependent on 
the industry team with which we work and we are very desirous to 
utilize their own know-how and capability to the maximum extent 
possible. So even in those proposals which are categorized as accept- 
able proposals, we take advantage of the negotiation process to nego- 
tiate further changes. 

In other words, what we are really trying to assess at the time we 
make a technical evaluation is the probability of success of the par- 
ticular bidder in accomplishing the development production. process 
that is called for in the request for procurement. 

(The full statement of Mr. Koenig 1s as follows :) 


THE Use or TECHNICAL EVALUATION IN AIR ForcE PROCUREMENT 


To set the stage for an adequate discussion of this subject, I must point out 
the kind of equipment under consideration. Obviously, if both the Government 
and industry have complete understanding of the specific item required, such 
as in the purchase of a commercially available, off-the-shelf item, evaluation 
of a technical proposal will add nothing to our assurance that the item will 
meet our requirements. Technical evaluation of contractors’ proposals there- 
fore relates primarily to “military” items required by the Air Force but not 
generally available on the open market. 

Such equipment must perform specific military functions, often under rig- 
orous environmental and service conditions. Performance and reliability con- 
siderations are usually highly important. We wish there were an easy way 
to pick the one right proposal of the many submitted in reply to our requests 
for proposals for such “military” equipment. The right choice, however, is 
a matter of judgment, as I shall explain. 

I believe I can best explain technical evaluation in Air Force procurement 
by answering three questions. The first question is: 

“Why do engineers in the Air Force need to make a technical evaluation 
of a proposal?” 

To answer this requires a brief explanation of the documents used in 
defining an item for procurement purposes. The main such document is the 
“specification.” 

Of the many types of specifications in use by the Air Force, the two types 
of specifications of interest at this time are performance and design specifica- 
tions. 

A performance specification states the functions a device must perform, its 
major limits (such as weight, size, power input, etc.), and its operating fea- 
tures. The detailed design approach to accomplish this function is up to the 
contractor. 

A performance specification tells what we want an item to do—not how to 
build it. Normally, performance specifications require negotiation. A design 
specification, on the other hand, delineates an item in such detail that it can be 


fabricated in exact accordance with the specification data. It describes pre- 
cisely the item we know will meet our needs. 


ee 
oe 
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We ask bidders, in negotiated procurements, to submit data on the engineer- 
ing approach to the problem, and on the engineering capability of the company. 
Since we do not know the design details of the item at this point (and cannot 
reasonably expect a bidder to completely design an item before a contract is let), 
we must basically evaluate a hidder’s general technical approach, his skill, and 
his record. : 

It is the only way that we can have reasonable assurance that the Govern- 
ment will obtain its money’s worth. In other words, since we cannot evaluate 
a detailed design, we must evaluate the probability of technical success. 

There is another factor. The Air Force desires to take advantage of the most 
advanced technical know-how of United States industry. Likewise, it is often 
undesirable to impose one manufacturer’s methods, processes, and techniques 
on manufacturers who may be differently equipped and oriented. A perform- 
ance specification fulfills these requirements by allowing a solution to be sub- 
mitted by each of the different manufacturers solicited. 

As you might expect, approaches submitted by various firms vary widely. To 
assure that satisfactory equipment is selected to meet defense requirements, a 
technical evaluation of the proposals submitted is necessary. 

We must weigh the technical excellence of each approach against its com- 
plexity. We must compare each proposal against our requirements of opera- 
tional suitability, quality of performance, reliability, maintainability, ete. We 
must then determine the proposals that come closest to providing all the features 
we desire. Only by this technical evaluation are we able to determine if suit- 
able equipment will be obtained. 

In summary, we must assess the technical merit of the various approaches, 
the background and experience of the firms, and quality of past production 
(civilian and military) of the bidders. By so doing, we assure that both tech- 
nical approaches and probability of technical success are the best we can obtain 
in a specific procurement. 

I will now proceed to answer the second question : 

“How do Air Force engineers technically evaluate the proposals and negotiate 
necessary changes thereto?’ 

The procedures used may vary in detail depending upon technical area, but 
the fundamental elements are identical in all technical evaluations of proposals 
submitted in reply to requests for proposal. These tundamental elements are 
basically (1) understanding between Government and industry as to what is 
wanted, (2) technical evaluation by qualified engineering personnel, (3) spe- 
cific reply to the buyer providing ratings of proposals and technical explanations 
thereof, and (4) support to the buyer in negotiation of necessary changes to 
acceptable proposals. 

1. The basic establishment of understanding between the Air Force and 
industry is accomplished in two phases : 

Before procurement : 

(a) By coordination between Government and industry of specifications 
to be used in the procurement of material for the Air Force inventory. This 
is a common but not a universal practice. 

At the time of procurement: 

(a) By requests for proposal transmitted by the Air Force buyer, which 
state to all bidders the necessary information which must be presented in 
their technical proposals. 

(b) By bidders’ conferences, when it is apparent that more detailed dis- 
cussion is required with all bidders to establish the necessary understanding. 

(c) By individual conferences with bidders, at their request, to clarify 
specific information required by the request for proposal. (This may lead 
to a bidders’ conference if it is apparent that there is a general lack of 
understanding. ) 

2. Technical evaluations are conducted after close of bids, on a basis of equal 
opportunity available for all bidders. Technical evaluation is accomplished 
before price negotiations begin. 

(a) No discussion of the technical or cost proposals is permitted with any 
of the bidders during technical evaluation. We evaluate the proposals as 
written and submitted. 

(b) No data relevant to the cost proposals is transmitted to the engi- 
neers by the buyer, or accepted by the engineers from the bidders. 

(c) Initial evaluation is limited to those technical personnel who are 
directly technically responsible (to prevent leaks and unauthorized pressures 
or disclosures). 


STUDY OF ARMED SERVICES PROCUREMENT ACT 








342 STUDY OF ARMED SERVICES PROCUREMENT ACT 


(d) Every proposal must receive technical evaluation by a minimum of 
two qualified engineers. 

(e) Detailed evaluation guides are specifically designed for use in each 
technical area. 

(f) If, under exceptional circumstances it is necessary to obtain changed 
proposals, or to ask for added information, the buyer offers each bidder 
equal opportunity to submit changes. 

3. The reply to the buyer is transmitted recommending for procurement nego- 
tiation the best overall technical proposals. Proposals are divided into accept- 
able and not acceptable categories. 

(a) Acceptable proposals are ranked : 

(1) in order of technical merit.* 
(2) all equal.* 

(b) Unacceptable proposals are listed and the reasons are stated why 
they are not recommended. 

The evaluation report is reviewed by technical management before trans- 
mittal to the buyer. 

Negotiation of changes to the acceptable proposals are conducted by the buyer 
and the technical staff after review of the technical proposals. Then, for the 
first time, the cost proposals are made known to the technical staff. 

(a) Technieal staff advises and assists the buyer in the negotiations. 

(b) Necessary minor changes, if required, are negotiated in the acceptable 
proposals. 

The third question is: 

“How and on what basis do we reject proposals without further negotiation?’ 

It is paramount in answering this question to understand that the single most 
important rule in our procurement action with industry is equal and fair oppor- 
tunity to all bidders. From the moment that requests for proposals are issued 
to industry, we exercise every precaution to assure that all bidders are provided 
the same information, given the same treatment, and evaluated on the same 
basis. 

Considered theoretically, it would of course be possible to carry this fairness 
and impartiality to two extremes. On the one hand, we might negotiate over a 
prolonged period to bring all technical proposals to an equivalent degree of 
merit, and to assure that we obtained the very best technical. approaches pos- 
sible from all bidders. On the other hand, we could require that only those 
technical proposals which were initially satisfactory could be accepted, and 
allow no modifications to them whatsoever. The first procedure obviously would 
require considerable time and might even threaten to delay the delivery of ur- 
gently needed equipment. The second procedure would not take advantage of the 
flexibilities and opportunities inherent in the negotiation process. 

Our normal procedure falls between these two extremes. Equipment for the 
defense of the United States must be delivered on time. This imposes unon the 
Air Foree an obligation to obtain, and upon bidders a reasonable obligation to 
provide, their best effort in their original proposal. Prior to the close of bids, we 
stand ready at any time to discuss the technical problems with them, or to 
remove any misunderstanding which may exist. 

When we evaluate technical proposals, therefore, we feel that we are reviewing 
our bidder’s best efforts, and that their proposals reflect their relative technical 
competence. We do not expect these proposals to be perfect by any manner of 
means. 

We do expect, however, that they will reasonably interpret our performance 
requirements in terms of specific technical approaches, sufficiently detailed to 
permit evaluation of merit by the Air Force. If the competence and interest of 
the firm is not originally sufficient to do this, we feel that the technical prob- 
ability of success with such a firm is low. 

Though we can negotiate good technical features into a proposal, there is an- 
other factor which cannot be negotiated out of a proposal. This is the engineer- 
ing capability and experience of the firm, we stated by the bidder, and as our 
experience with him has previously indicated. 

It is not possible to improve the technical capability, experience, or record of 
a particular bidder. We do not mean to imply that we make a final judgment 
on a contractor’s ability to produce or not to produce. We do make a relative 
determination of the rank or order in which we think firms are most likely to be 
technically successful on a particular procurement. 





1Nots.—Any minor modifications required are listed for future negotiations. 
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We can state, then, that we reject proposals both on the basis of an inadequate 
grasp of the problem that the Air Force wants to have solved, and upon the basis 
of a relatively low probability of technical success. 

There is another basis for rejection of proposals without further negotiations. 
The Government must deal with industry on much the same basis that business 


deals with business. Proposals cannot remain valid for an indefinite period of 
time. 


Changes in the cost of living, commitments to other contracts, the cost of re- 
taining technical specialists, and similar problems combine to limit the time 
period in which proposals are valid. This factor establishes a finite limit to 
time during which negotiations can reasonably take place. We do not feel that 
it is fair or equitable to ask firms with proposals of high technical merit and a 
high probability of technical success to mark time for months while marginal 
proposals from firms with a lower probability of technical success are negotiated 
up to minimum technical standards, 


To obtain material needed by the Air Force on time, to use our limited tech- 
nical and administrative capability economically, and to avoid lengthy and 
costiy delays in negotiation, we attempt to give all bidders an equal opportunity, 


but we do not extend the negotiation process indefinitely. Instead, we negotiate 
the acceptable proposals. 


In summary, the technical proposal and the evaluation process have been very 
effective devices in serving the Government’s interests. The technical proposal 
places upon competitors for Government business the burden of demonstrating 


their technical understanding and experience, and the sufficiency of their 
resources. 


The Government is then able to evaluate the probability of success with the 
technical approach, and to weigh the relative probability of technical success 
of the firm itself. Further negotiations optimize the better proposals. By this 
proeee. we assure to the best of our capability that the Government receives the 

est buy. 

Mr. Gavin. May I ask a question at that point? You are talking 
about the best interests of the Government. In view of the fact that 
on this contract there was a $1 million difference, in the best interests 
of the Government, wouldn’t you think you would pursue very 
carefully in detail with the proposed bidder whether or not—he 
didn’t even have an opportunity to talk with you about the contract. 
You couldn’t assume that he couldn’t do the job. You just assumed 
that he couldn’t do it. 

I should think in the best interests of the Government, where there 
was $1 million concerned, in a contract of this size, that you would 
at least talk to him to ascertain definitely whether or not you thought 
he was qualified. But in this instance you didn’t. 

Mr. Koenic. From a technical point of view, strictly as an engi- 
neering point of view, no, Mr. Gavin, because the information su 
mitted didn’t permit you to assess whether he was talking about the 
same item that you were or not. 

Mr. Gavin. That is what I am talking about. 

Mr. Konnig, And the data submitted by the other eight bidders 
did provide the information required to assess their technical approach 
to the solution of the problem. 

Mr. Gavin. Well, whoever was handling the award, to be fair and 
equitable, should have called the gentleman in and said here, “There 
is some misunderstanding here as to whether or not you can produce. 
You are a low bid. There is a difference of $1 million.” Rad find 


out. But you didn’t do that. You don’t know whether he could 
have produced—all small businesses have to be started and we are 
always talking about helping small business. Here was a chance to 
help a small-business man, but you didn’t give him the opportunity 
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to find out whether or not in your estimation after talking with him 
he could produce and fulfill the requirements of the contract. 

The question I am trying to find out is why he was bypassed. 
Colonel Greuter, would you like to answer or try to answer that? 

Colonel Greurer. If | may, Mr. Gavin. I am the director of pro- 
curement and production at Rome. 

Mr. Gavin. You were here with us on the Keco, too, weren't you? 

Colonel Grevrer. I wasn’t a witness on the Keco case; no, sir. In 
the case of this particular procurement that we are discussing here, I 
believe it is well to remember that we had three other proposals, from 
three other contractors who bid higher also than did Systems Devel- 
opment, but lower than the successful contractor. 

In these particular three proposals we received that we intended 
and asked for and thought we had asked for in our request for tech- 
nical material to be evaluated. These three were rejected on a com- 
pintely technical basis and not on the inadequacy or any lack, as has 

n discussed here this morning. 

We feel in our best judgment that when we have a grouping of 
that nature there is a relationship between price and quality. 

I certainly must grant, as Mr. Hicken says, that in the English 
language there is a possibility for misunderstanding. That is a most 
truthful statement, but when we put these three together, plus the 
bid of Systems Development, which was substantially lower even than 
the next lower bidder, in our best judgment, the buyer’s best judgment, 
together with the engineer’s best judgment, there was but one course 
of action that seemed to be right in his mind, and that is that the 
solution proposed by the contractor, even though inadequate in cer- 
tain details, most certainly was not one that would satisfy the require- 
ment that we had asked for in the way of performance. 

Mr. Covrrnery. Colonel, you didn’t ask him for that kind of infor- 
mation; did you¢ Did you ask him to supply the information which 
was lacking, or did you make the evaluation without consultation on 
the assumption that price and proposal were related ? 

Colonel Greurer. Sir, we felt that we had asked—— 

Mr. Courtney. Answer that question. Did you make it on an 
assumption or did you ask any questions to supply the lack of 
information ? 

Colonel Greuver. We did not ask him for any additional informa- 
tion, Mr. Courtney, to your direct question. 

Mr. Gavin. I can’t understand this, Colonel, why you ask these 
people to bid. Why don’t you then just take the organizations that 
you think can understand and interpret your proposals and confine 
it to them? Why go outside? Because every time anybody that 
comes in that is not in the category that you think is not qualified, 
even though he is a lower bidder, he doesn’t get the job. y ask 
him in the first place to spend his money to prepare proposals to sub- 
mit to you when you know very well that you in your opinion don’t 
think he is qualified, and he hasn’t a chance to get the job anyway? 

Why do you go outside of a category except those that you think 
are qualified ? 

Colonel Greurer. There is no preconclusion on the mind of procure- 
ment personnel prior to the solicitation of any bids as to whether or 
not a contractor is qualified to perform a specific procurement or not. 


2 NI 
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We utilize, as has been previously referenced, the mechanical or the 
bidders’ list, which is a list compiled of contractors who have ex- 
pressed to the Air Force the desire to participate in procurements of 
a broad, general category. In this particular case our bidders’ list 
showed that Systems Development was interested in eet ae in 
procurements, that is of receiving bid requests. Whether he in his 
own mind decides to answer them or not is purely up to him. We do 
not make any predrawn conclusion as to his qualification, sir. 

Mr. Hardy ¢ : 

Mr. Harpy. Mr. Chairman. 

You know I would feel a heap better about trying to understand this 
whole picture if we could get a picture of the type of evaluation that 
was made with respect to all of these bids, the basis on which the Air 
Force arrived at its decisions—I think the point Mr. Gavin is bring- 
ing out is very pertinent, and is something that we are going to need 
to explore a little further. 

But I think we could participate in them a little bit better if we 
could get a picture a little clearer of just exactly what the Air Force 
did in all of these that they passed over without any negotiation. 
This business of calling them negotiations and then not doing any- 
mine about them is disturbing me. I would like to know what they 
did. 

Mr. Hépserr. Mr. Hardy, your observation is well taken, and with 
the cooperation of the committee, we will let Mr. Courtney complete the 
examination. 

Colonel Unte. Sir, may we finish a summary of Mr. Koenig’s state- 
ment ¢ 

I don’t think it will take too much longer. 

Mr. Hésert. I wish you would finish it, but apply yourself, Mr. 
Koenig, to this particular case. 

As I told you before, we are all fully cognizant of these high-sound- 
ing phrases that are used in regulations. We are interested in why 
they are not followed. Now, instead of speaking in generalities as 
you have been doing, I wish you would address yourself specifically 
to this case, and if you are not in possession of the knowledge to give 
the proper answer then allow your many conferees at the table, which- 
ever one is qualified, to give that answer. It is very simple what we 
are trying to find out. We are trying to find out why this individual, 
who was some $1 million lower, was not called in—even if there was 
some doubt in the minds of the contracting officer, certainly $1 million 
below the top man would invite you to ask this individual why he 
could perform such a contract at so much a lower figure. That cer- 
tainly would be in the interest of the Government. There is nothing 
are, or mysterious about it. It is a very, very simple thing. 

And I may point up at this time the regulations—we have had regu- 
lations the other day, some 4 or 5 par phs, about all the qualifica- 
tions of a contracting officer or buyer. ‘They were the most wonderful 
and beautiful phrases I have ever heard, and the most competent men 
alone are put in that position. thx we had a boy in here whose 
highest job had been a clerk in a warehouse, who was buying $50 mil- 


lion worth of equipment for the Air Force. Another young officer on 
duty 6 days. 
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Now, they didn’t come into the realm of these magnificent and 
beautiful descriptions. 7 

So apply yourself and all your witnesses to the specific case we are 
discussing. We know the rules and the regulations. We know the 
Ten Commandments. That is why there are jails in this country, be- 
cause they are broken. ; 

Mr. Kornic. Mr. Hébert, we can probably best get to it by review- 
ing the specific details as they apply to this specific case. 

Mr. Hérert. We want to know this case. 

Mr. Grueter. Mr. Hébert, I have summarized here what we feel we 
have asked for in the technical proposal and what we received. I be- 
lieve it is a natural follow-on point, as you have asked for, to Mr. 
Gavin’s previous questions of how we put our evaluation together. 

Mr. Héserr. The big answer to the question though is: Why in the 
best interest of the Government? 

Here is a man $1 million lower and you didn’t ask him how he pro- 
posed to do it. 

He may have been the better mousetrap, but you weren’t interested 
in finding that out, You didn’t ask him. You just threw the $1 mil- 
lion of the Government’s money down the drain. That is all you did. 

Continue, Mr. Courtney. 

ert Courtney. Could we address ourselves specifically to this ques- 
tion 

You have heard Mr. Hicken’s statement as to what were contained 
in the bid documents, and they are reasonably clear. I have a pre- 
pared statement from someone—Colonel. 

Colonel Grurter. Yes, sir. 

Mr. Courtney. Your statement, which I should like to have inter- 
polated into the record, Mr. Chairman. 


STATEMENT oF Lr. Cot. Hersert BE. GREUTER, DIRECTOR OF PROCUREMENT AND 
Propuction, Rome Arm Force Deport, N. Y. 


The subject for discussion is the procurement of AN/GSA-16 electrical power 
switching equipment, its associated initial spare parts maintenance data and 
engineering drawings. 

This is the first procurement of this product. The purpose of this equipment 
is to provide continuous monitoring of a primary source of electrical power, to 
start a standby power source, to transfer the electrical load to this standby 
source and, upon the reestablishment of the primary source, to return the load 
to this primary source of power. 

The electrical power switching group is designed to be used at unattended 
communication and navigational facilities in connection with specialized military 
equipment, such as radio beacons and radar systems utilized in blind landings, 
where there is a requirement for uninterrupted power. 

This requirement creates a demand for a high degree of reliability in the 
switching equipment in order to minimize downtime on critical communications 
and navigations facilities, particularly at the more remote Air Force installations. 

Purchase request No. 399459 was received on December 19, 1955, in the 
Directorate of Procurement and Production, Rome Air Force Depot, for the 
procurement of a quantity of 1,421 of the aforementioned equipment with a 
delivery schedule requirement beginning in November 1956. The conditions of 
the purchase request included a performance specification as procurement data, 
the requirement for a technical proposal and the submission of first articles. 
A conference was held between the project engineer and the buying section to 
examine the procurement data and the requirement for a technical proposal. 

The unique features of the equipment being procured precluded the use of 
available commercial models of power switching equipment. Commercial power 
switching equipment is not designed to withstand the environmental requirements 
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that are necessary in military applications. This conclusion was reached fol- 
lowing tests conducted at the Rome Air Development Center. 

The decision to negotiate the procurement competitively rather than to 
advertise it was based on the lack of adequate specifications or any other 
adequately detailed descriptions of the required equipment. 

To obtain the widest circulation of this procurement an advance notification 
was made by circular letter and by synopsis through the Department of 
Commerce on December 19, 1955. 

Thirty-nine companies responded and were solicited by request for quotation 
No. 30-635-56-4603. The closing date was March 9, 1956. 

The request for quotation required all bidders to submit a technical proposal 
as described therein. The requirements for the technical proposal were as 
follows: 

1. Preliminary drawings to provide an indication that the offerer had an 
understanding of the problem presented. 

2. A proposed layout of the equipment to give an indication of what the 
finished product would look like. 

3. A complete discussion of the mechanical and electrical details of the equip- 
ment to indicate the method of construction. 

4. A requirement that specification deviations to mechanical and/or electrical 
details be completely discussed with reasons stated for requesting such devia- 
tions. This requirement included a requirement for discussion of any new 


techniques as well as any methods of accomplishing the objective other than 
those selected in the specification. 


Nine firms submitted proposals. 

Technical proposals were forwarded to the Rome Air Development Center 
for evaluation omitting references to dollars and firms involved. Of the 9 
firms bidding, the evaluating agency found that 5 proposals were unacceptable 
and 4 proposals were acceptable. 

The price quotations received from the nine bidders were as follows: 


$1,366,365.82 (Systems Development, Inc.) 

$1,445,035.52 ; $1,787,539.21; $2,067,911.00; $2,451,321.07 (Lumen, Inc.) 

$2.497,165 (adjusted for evaluation purposes to $2,662,192.80 to cover spare parts 
computed on the basis of 20 percent of the end-item price) 

$2,998,586.42 ; $4,264,628.17; $4,926,960.10 


The four lowest price quotations submitted were all found to be unaccept- 
able. 
The details of the actual technical evaluation covering these unacceptable 


proposals are set forth below, the bidders submitting the lowest prices listed 
first. 


1. Bidder No. 1—Graded: 10 out of 50 points. 

“This proposal for the most part is merely a repetition of specification re 
quirements and does not sufficiently elaborate on the electrical, mechanical, 
and environmental characteristics of circuitry and components. In order to 
determine technical feasibility, simplicity of design and performance poten- 
tial, a detailed electrical schematic must be evaluated. This proposal does 
not contain such a schematic—which is an indication that the details of cir- 
cuitry and use of components has not been fixed. This proposal is not accept- 
able.” 

2. Bidder No. 2—Graded: 25 out of 50 points. 

“This proposal lacks sufficient information relative to inclusure design such 
as general layout of components and terminal strip arrangement for component 
interconnection. 

“Proposed paragraph 3.6.1.3.1 suggests that the power transfer switching 
unit is of a spring-return or latching nature which is not desirable as indicated 
in specification requirement paragraph 3.6.1.5. 

“An apparent error in the electrical schematic is evident with regard to engine 
failure indication due to operation of protective switches through the timing 
mechanism. In addition no provision is made for ‘stopping’ engine in the event 
of low oil pressure, high water temperature or over speed condition as called for 
in specification paragraph 3.6.2.9. 

“Proposed paragraph 3.6.2.2.1 takes issue with the respective specification 
requirement. This proposed feature could result in cyclic operation—i. e., alter- 


nate starting and stopping of the engine throughout the period or the timing 
sequence. 
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“From the proposed schematic, the cranking termination methods are option- 
ally selective and not integrated as specified in paragraph 3.6.2.5. of specification. 

“This proposal is not acceptable.” 

8. Bidder No. 3—Graded: 26 out of 50 points. 

“This proposal suggests the use of commercially available relays, timers, and 
transfer switch with no indication that suitable compensating networks and 
other environmental considerations has been taken into account. In addition, 
a spring-return type of transfer switch unit. of nonmechanically held nature is 
proposed. In order to keep contact wear to a minimum, a mechanically held 
bus transfer switch is preferred for large power handling such as would be 
required in this application. 

“Proposed use of voltage regulating tubes for the close differential voltage 
sensing application is not discussed. Evaluation of the system from the points 
of reliability and environmental effects cannot be made, therefore. 

“This proposal is not acceptable.” 

4, Bidder No. 4—Graded: 30 out of 50 points. 

“This proposal states that ‘five wide range 50/60 cycle voltage adjustment 
transfers will be provided * * *.’ This is contrary to the specification which 
calls for selective operation as nominal frequencies of 50 and 60 cycles per 
second. 

“It is felt that the proposed close differential voltage sensing circuits do not 
reflect simplicity of design in that an undue number of components are utilized. 

“In addition, unconventional types of sensing relays are advocated using 
bucking windings in conjunction variable resistors for adjustment of pickup 
and drop-out values. This system is not inherently voltage sensitive, and de- 
pends on current level changes with resultant varying relay contact pressures. 
A simpler and more effective system is known to exist. 

“This proposal is not acceptable.” 

A summary of the technical evaluation of the proposal submitted by Systems 
Development, Inc., is set forth under “Bidder No. 1” above. As indicated, this 
proposal received the lowest number of points, only 10 out of a possible 50 
points. This resulted from the fact that the proposal of Systems Development 
was so completely inadequate in terms of data submitted that no adequate 
basis for making a technical analysis and assessment of the proposal was 
possible. 

The next three proposals on the lower end of the price range were also 
unacceptable. 

As the above evaluation summary indicates, unlike Systems Development, 
these next three proposals contained adequate data for a proper analysis of 
their technical proposals but were found unacceptable for a variety of 
technical reasons. 

In addition, all four of the proposals on the low end of the price range set 
forth prices which were considerably below the four acceptable technical 
proposals. 

In light of these facts and the further fact that the Systems Development 
price quotation was considerably less even than the next low quotation, it was 
concluded that a definite correlation existed between price and the proposed 
solution of the technical problem. Therefore, it was felt that these four 
low prices reflected a lack of an adequate solution to meet this technical 
problem satisfactorily and, accordingly, that these proposals should not be given 
further consideration. 

An analysis of the lowest acceptable proposal (Bidder No. 5, Lumen, Inc.) 
indicated that this bidder definitely understood the problem and proposed a satis- ' 
factory solution. 

Certain additional details, however, were requested to further amplify this 
bidder’s technical proposal, and the desired data was furnished. 

Accordingly, negotiations were opened with Lumen, Inc., and Lumen’s initial 
price proposal of $2,451,321.07 was reduced to $2,301,277.07. It was determined 
that negotiations could be confined to the Lumen proposal since pricewise, the 
Lumen proposal was so substantially below the next low acceptable proposals. 

A facility capability survey was then requested. A negative facility capability 
report was received. In the meantime, the contractor made application to the 
Small Business Administration for a certificate of competency. The Small 
Business Administration advised the procuring activity that they were refusing 
the application of Lumen for a certificate of competency because of “lack of 
assurance that the applicant could meet the required delivery schedule.” 
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In accordance with our procedures, the delivery requirements were reexamined 
to determine whether some adjustment was possible. It was determined that 
the minimum production lead time required to fabricate and deliver the supplies 
with concurrent spare parts support and data could not be met by any con- 
tractor. The time-phase plan submitted by the contractors with their technical 
proposals plus the lead time required for compliance with procurement specifica- 
tions for support and data were the basis for this conclusion. 

A determination was made that the delivery schedule, quantity- 
wise, could be reversed to require a smaller quantity initially acceler- 
ated through completion. Accordingly an amendment to the request 
for quotations was issued to all bidders whose technical proposals 
had been evaluated and the determination made that they could satisfy 
the requirements of the Air Force, requesting that they review their 
proposals and as a result of the change in delivery revise same and ex- 
tend their expiration dates. It was at this stage that all bidders sub- 
mitting acceptable technical proposals were afforded the opportunity 
to revise their quotations. 

When the replies were received, Lumen, Inc., remained the lowest 
bidder. The procuring agency requested the Small Business Ad- 
ministration to reevaluate the application of Lumen in view of the 
changes in delivery requirements. 


The Small Business Administration notified Rome on June 18, 1956, 
that— 


Lumen was competent, as to capacity and credit, to perform the proposed pro- 
curement covered by RFQ 30-635-56—4603 for the production of the electrical 
power switching groups AN/GSA-16 plus support. 


The contract was then forwarded through procurement channels, 
approved and distributed. 


Our experience with the contractor selected is very satisfactory. The contract 
submitted a first article over 2 months earlier than required by contract. The 
first article was approved, the contract delivery was met in the first month of 
delivery. The contractor’s second month of delivery exceeded the contract 
delivery schedule. Deliveries continue to be made earlier than required by 


contract. 

Mr. Hesert. All right, Mr. Courtney, continue. 

Mr. Courtney. If I may turn to your statement here, page 5. The 
issue in this case was the evaluation of technical proposals, with a 
price differential of over $1 million hanging on that determination. 

Now, [ understand from your statement here that of the 4 proposals 
that were lower in dollar value, 3 were disqualified by the Technical 
Evaluation Board because the data which they submitted was un- 
acceptable and in the opinion of the Board would not meet the per- 
formance requirement, but that the systems development proposal 
which has been discussed here was not thrown aside because it con- 
tained proposals which would not in the opinion of the Board work 
but because it did not contain enough information in the opinion of 
the Board to determine whether or not their proposed devise would 
work. 

Now, my question to you is this: If it was important enough to 
reconcile the price question by a query on March 20, 1956, to this 
same bidder, why was it not important enough in the interest of 
the Government to ask him to amplify his technical proposal if it 
was to be thrown out for lack of sufficient information ? 
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Colonel Greuter. If I may borrow a moment from what Mr. Koeni 

has indicated as a technical proposal and the objectives thereof, and 

that is of getting the industry to participate with the Government 

in our needs which we are procuring 

one: Courtney. That is a very vital concern of the subcommittee, 
lonel. 

Colonel Greurer. We feel, and we feel rightly so, that when we 
have asked for a technical proposal, that we have asked for the com- 
pany’s best efforts in submitting the data requested. 

In our minds, we have asked for preliminary drawings. We re- 
ceived none, except for a block diagram. I have a block diagram 
here—— 

Mr, Courtney. Is there any law that would prevent you from ask- 
ing for a more complete drawing ? 

Colonel Greuter. No, sir. 

Mr. Courtney. Is there any reason why that simple question could 
not have been asked and answered ? 

Colonel Greuter, Only in connection with the judgment applied 
in this particular case, as Y cee have commented. 

Mr. Courtney. All right. 

Colonel Grevuter. Here is 1 contractor and here are 3 others who 
have submitted material which is technically unacceptable. 

There is a definite relationship between price, and what a solution 
to a problem is. 

Mr. Courtney. But, Colonel, if I may refer to your prepared state- 
ment here, that was an assumption which the Air Force made at 
Rome, that there was a correlation between price and proposed solu- 
tion, but the proposed solution was inadequate in detail and yet, you 
never asked any further questions, but made that assumption; isn’t 
that correct ? 

Colonel Greuter. It was inadequate in detail; yes, sir; that is a 
correct summarization of that which was missing. 

However, insofar as an assumption is concerned, I believe it is 
more correct to state that this is a judgment factor. These are the 
most difficult kinds of procurements that there are in being, as I am 
sure we well understand. This is an element of judgment, sir. 

Mr. Courtney. But with $1 million riding on this subject, why 
could not the whole matter been finally resolved without making any 
assumption by the simple device of asking a question and getting an 
answer ? 

Colonel Greuter. As I have said, it is not an assumption, Mr. Court- 
ney. It is an element of judgment. 

{r. Courrney. You made a judgment on an assumption. Why 
couldn’t you have made a judgment on a fact. 

Colonel Greutrr. Well, the fact of the matter, of the material that 
was requested and received, indicated that solution to the problem was 
not there. 

Mr. Courtney. It was not there in this instance because it was not 
spelled out to your satisfaction; isn’t that correct ? 

That is what you say in your prepared statement. 

Colonel Grevurer. That is right. 

Mr. Courtney. And you say of the others, that they had submitted 
ample detail, but their solution was not satisfactory ? 
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Colonel Greuter. That is also correct. 

Mr. Courtney. Still get back to the question: Why from asking 
the question in this out 

Mr. Gavin. In view of the fact that the previous contracts of this 
ee or company—Systems Development—previous contracts 
had been satisfactory, there would be no reason to assume that he 
wouldn’t continue to perform satisfactorily. 

Colonel Une. Sir, may I attempt to answer that question? I think 
we would like to point out that there are very clearly two separate 
steps, at least two separate steps in this process. The first step that 
Mr. Koenig pointed out was the technical evaluation which is made 
exclusively by the engineering people, without any cost information 
and is made under our rules without reference to any of the proposers. 

Mr. Courtney. No; but at some time, Colonel, it gets back to the 
buyer who knows both the technical evaluation and the price. 

Colonel Unte. That is the next step. 

Mr. Courtney. That is where you Pines it, is it not? 

Colonel Unte. Yes, sir. 

Mr. Courtney. What I am talking about is why a buyer or some- 
body over him can’t put the two things together and come out with 
a single piece. If he finds that the bidder is disqualified for informa- 
tion, but has a million-dollar savings to the Government, why do you 
foreclose him at that point? 

Colonel Unte. If I may go into the second step, sir, that you pointed 
out. 

After the technical evaluation is made—and in this case the four 
low bidders all happened to be declared by the project engineer as un- 
acceptable to the Air Force. That goes back to the buyer. 

Now, the buyer presumably has the right—if he feels there is suf- 
ficient probability or possibility of success he certainly does have the 
right to go back to any of the other unacceptable proposals. 

I assume he would discuss it with the project engineer. And he 
might insist that the chances of getting the information and upgrad- 
ing that proposal would be good enough to justify the time, and it 
would be fair to the other people. 

In this case, looking at the analysis of the cost information that was 
behind that proposal, he felt that this particular bidder was not—— 

Mr. Courtney. Who did, the buyer? 

Colonel Unte. The buyer felt he was not in the ball park. 

Mr. Courtney. Wait, wait, wait. Did the buyer know the reason 
that this particular low bidder had been disqualified? Did he know 
he was disqualified because of lack of information and not because 
of unsatisfactory information ? 

Mr. Harpy. Well now, Mr. Chairman, I hate to interrupt on this 
kind of a thing, but if we are going to ask the questions of what the 
buyer knew, and the buyer is sitting here, I don’t think the Colonel 
ought to be answering them. 

Mr. Courtney. That is right. Wehave the buyer here. Mr. Davis, 
Mellon Davis, tell us—you are a contract specialist ? 

Mr. Davis. That is right. 

» aS, COURTNEY, How long have you been employed by the Air 
orce ¢ 

Mr. Davis. Eight years. 
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Mr. Courtney. And what is your present grade? 

Mr. Davis. GS-11. 

Mr. Courtney. How long have you been a GS-11? 

Mr. Davis. Since the 22d of April, 1956. 

Mr. Courrney. 1956. In your present capacity, about what amount 
of purchasing do you : approve in a year? 

Mr. Davis. I can’t give you the exact figure. I can sort of 
mention it. 

Mr. Héserr. In round figures, Mr. Davis. 

Mr. Courtney. Just approximate it. 

Mr. Davis. About—I would estimate about 15 million say, this 
year. 

Mr. Courtney. Fifteen. 

Mr. Davis. Yes. Just counting back a year from now. 

Mr. Courtney. Prior to assuming your present duties, what were 
your duties? 

Mr. Davis. Well, I started as a trainee buyer, GS-5, in October of 
1952, and I graduated up to where I am now. Previous to that I 
was at AMC, where we assisted buyers, as you might call them, supply 
requirements monitors. 

Mr. Courtney. Did you obtain your employment by way of a 
civil service examination ? 

Mr. Davis. Yes, I did. 

Mr. Courtney. And have you taken succeeding examinations? 

Mr. Davis. Several of them. 

Mr. Courtney. And you have progressed through the civil service 
system to this present employment; is that right? 

Mr. Davis. Yes. 

Mr. Courrnry. Now, before you went with the Government, what 
was your education and what was your business 

Mr. Davis. I was in school. I went to Kentucky State College, at 
Frankfurt, Ky., for 214 years. 

I came to Dayton, Ohio, and took a civil service examination in the 
summer, and commenced work, at which time I matriculated to night 
school at the University of Dayton. I did not obtain my degree. We 
were decentralized to Rome. 

Mr. Courtney. How much college have you had, then? 

Mr. Davis. Well, 214 of day school and I have gone to night school 
for about 2 years. 

Mr. Courtney. And what was your major in college? 

Mr. Davis. Business administration and accounting. 

Mr. Courtney. Business administration and accounting. 

Now, prior to that time or any time have you had any business ex- 
perience of any kind? 

Mr. Davis. No, I was in school. That was my first job. 

Mr. Courrney. Have you had military service? 

Mr. Davis. Yes, I have. 

Mr. Courtney. And you came and took your GI bill opportunity ; 
is that it? 

Mr. Davis. At night school, yes. My tour of duty with the civil 
service was broken by the Air Force. I was in the Army, I am sorry. 

Mr. Courtney. Then you came back, and you are completing— 
you tried to complete your GI bill. At the University of Dayton, 
is that right? 
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Mr. Davis. Right. 

Mr. CourtNex.. How olé are you, Mr. Davis. 

Mr. Davis. I will be 29 in May. 

Mr. Courtney. 29 in May. Did the 8 years include the time you 
were in the Army? 

Mr. Davis. Yes. I was only in the Army 6 months and 22 days. 

Mr. Courtney. And you were discharged from the Army? 

Mr. Davis. Yes, for medical reasons prior to entrance in the service. 

Mr. Courtney. And you went right on with this business? 

Mr. Davis. I came right back here. 

Mr. Courrnrr. Now, let’s, get down to this particular bid. As I 
understand it, or what is the fact, as to whether or not at some time 
or other you received an engineering evaluation from Mr. Miletello’s 
department, and you had before you the pricing information sub- 
mitted by the different bidders; is that right? 

Mr. Davis. That is right. 

Mr. Courtney. Did you know the reason why Systems Develop- 
ment had been disqualified by the engineering organization, or the 
technical organization ? 

Mr. Davis. Well, from a layman’s viewpoint, yes. 

I received from Mr, Miletello the evaluation of all of the bidders. 

Mr. Courtney. Well, what did you understand about Systems De- 
velopment? First of all, I would like you to introduce as a part of 
the record, so we may have it for the committee’s study, the evaluation 
that you had before you from the technical—whatever it is called— 
committee. 

Mr. Davis. All right. Well, after reading first Mr. Miletello’s 
evaluation of the bid in question, which is Systems Development—— 

Mr. Courtney. Let me summarize it. Did you understand after 
you received this proposal that 3 of the 4 low bidders had been dis- 
qualified because the information which they submitted had not been 
considered to be the kind of a solution which would meet the perform- 
ance requirement? Did you understand that? 

Mr. Davis. I understood from the technical proposal evaluation 
that the solutions submitted by these proposals were not adequate to 
meet our problem ; yes. 

Mr. Courtney. The three. But did you understand that the reason 
why Systems Development was disqualified was because it had not 
submitted sufficient data? Did you understand that? 

Mr. Davis. Well, the way you are putting it, that is to be one of 
my assumptions; yes, sir; one of my understandings. 

Mr. Courtngy. Did you know that? 

Mr. Davis. I knew that together with other facts which have never 
been brought out here. ; 

Mr. Courtney. You knew that. Now, what other facts did you 
have before you when you made the decision ? 

Mr. Davis. Well, Mr. Miletello has with him, which he made avail- 
able to me, which is the backup information for giving me the unsatis- 
factory report—— 

Mr. Courtney. The question here is what you had before you when 
you made the decision to award in this case, and not to negotiate 
with any of the other four. 
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Mr. Davis. I would have to give you the information. You have 
to go to what was asked for and what was submitted by the contractor. 
he first thing we asked for was a discussion, together with the 
other information—that has been enumerated before—which will 
ive us a clear indication as to how the contractor proposes to solve 
the roblem. 
r. Miletello made an evaluation of the information that was sub- 
mitted by Systems. 

Mr. Courtney. And what was that evaluation ? 

Mr. Davis. First, the lack of information; and, in the second place, 
the discussions that he did give were repetitious of the specification 
itself, which did not tell us what the solution was but merely says 
how they will meet them. Mr. Miletello needed to know, in order to 
advise me as to how he proposed to solve these problems. 

Mr. Courtney. All right. Now, at that point, as a buyer, would 
you have been at liberty to ask Mr. Miletello, with $1 million ridin 
on this horse, why he couldn’t ask for additional information whic 
might have solved this problem ? 

Mr. Davis. Actually, it wouldn’t have been up to Mr. Miletello to 
ask. I would have asked that. 

Mr. Courtney. You would have asked for that information. But 
you didn’t ask for it ? 

Mr. Davis. No; we did not. 

Mr. Courtney. You didn’t. 

Mr. Davis. No; I did not. 

Mr. Courtney. Was that your decision ? 

Mr. Davis. I would have had to concur with my contracting officer, 
but I don’t think 

Mr. Courtney. At least, as far as you are concerned was that your 
decision ? 

Mr. Davis. Yes. 

Mr. Courtney. And did you so advise your contracting officer ? 

Mr. Davis. To resolicit Systems? 

Mr. Courtney. Yes. 

Mr. Davis. No; I did not. 

Mr. Courtney. You just simply didn’t discuss—you took the engi- 
neering evaluation and didn’t discuss the supplying of any deficiency ; 
is that right ? 

Mr. Davis. No; I wouldn’t say that was right. 

Mr. Courtney. What did you do? 

Mr. Davis. Well, as the colonel has stated before, there was a group 
of things that led us to believe, or led us to come up with the fact that 
Systems was in the unacceptable category. 

Mr. Courtney. Well, you did ask Systems for a revision of prices; 
didn’t you ? 

Mr. Davis. I might mention at that time I was doing—well, while 
the technical proposals were over in the labs being evaluated, I was 
making my cost breakdown sheet, in order to make ready for the 
final survey. 

Mr. Courtney. And you discovered some deficiencies, 

Mr. Davis. Right. I would have to get his concurrence on those 
changes before I could make them a part of my records for analysis. 
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Mr. Courtney. But you did ask questions about price, for what you 
discovered to be deficiencies in the price proposal; isn’t that right? 

Mr. Davis. Well, you might say that. . 

Mr. Courtney. That is what you did. Now, is there any reason 
why, with the $1 million at stake here, or possibly at stake, you 
couldn’t have asked for the same additional information on the tech- 
nical proposal, since you knew it was deficient for lack of information? 

Mr. Davis. Well, I don’t think you could—well, I did not determine 
that these were the same type of discrepancies. 

Mr. Courtney. Well, then, as a matter of fact you didn’t evaluate 
Mr. Miletello’s report, at all; did you? 

Mr. Davis, Yes; I did. 

Mr. CourrNry. How did you evaluate it? 

Mr. Davis. Well, Mr. Miletello was giving me the background in- 
formation as to why he came up with this solution, which this—I 
think he is more qualified to give than I am, and that the contractor 
had not proposed a satisfactory solution. It has been the practice—— 

Mr. Courtney. That: was his conclusion. 

Mr. Davis. That was his conclusion. 

Mr. Courtney. And why ? 

Mr. Davis. And I took that. Because of the information sub- 
mitted and the lack of information submitted-——— 

Mr. Courtney. Because of the lack of information submitted. 

Mr. Davis. Because of the lack of information submitted. 

Mr. Courtney. And also with the information submitted. 

Mr. Davis. I mean, even in the parts that Mr. Hicken’s proposals 
gave us, he did not solve the problem. I might read from some of 
that to give you an idea of what we are talking about. 

Mr. Courtney. We want the whole report in, Mr. Davis. 

Mr. Davis. I think it would help to justify our case if we could 
just sort of state what he said in his technical proposal. 

Mr. CourtNey. We want the whole of your data, Mr. Davis. 

Mr. Davis. I might mention, sir, that the evaluations received are 
in the open statement. They are there. 

Mr. Courtney. Are they in the statement? 

Mr. Davis. Yes. 

Mr. Courtney. Mr. Chairman, then I understand from the witness 
that the evaluations which he had before him—that is for the four un- 
acceptable ones—are in the prepared statement of Colonel Greuter, 
starting on pages 3, 4, and the top of page 5. 

Mr. Kornie. They are only the unacceptable ones. 

Mr. Davis. The unacceptable ones. 

Mr. Courtney. The unacceptable ones. They don’t say anything 
about the ones that are higher. 

Mr. Davis. I have them. 

Mr. Courtney. That is all right. Mr. Miletello, why did you dis- 
qualify, or your board or whatever it is, disqualify this low bidder? 

First of all, did you know anything about the prices at all? 

Mr. Miteretxo. No, I had no idea what the prices were. 

Well, in the main, it was due to lack of information. I should 
state this. 

Mr. Courtney. Was there anything to prevent you from asking 
additional information ? 
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Mr. Muetrecxo. At that time, I could not. When the proposals were 
sent to me, I was supposed to evaluate them strictly on what was sub- 
mitted. There was no negotiation at that time, when I was evaluat- 
mg these proposals. 

Mr. Covrrney. I mean, you weren’t conducting any negotiations; 
is that it? 

Mr. Mrzereiro. No. 

I was doing the evaluation, but at that time I was not—according 
to regulations I should not consult with any of the submitters of 
proposals. 

Mr. Courtney. Now, when you finished your negotiations or your 
evaluations, I should say, on the 4 low bidders as they turned out to 
be low bidders, 3 of them were disqualified because you felt that the 
data submitted indicated they could not meet the performance require- 
ments? 

Mr. Mirere.wo. That is correct. 

Mr. Courtney. Now, as to Systems, is it correct to say that they did 
not have enough information for you to make an evaluation? 

Mr. Mireretxo. That is right, and the information that they did 
submit, from what they submitted, was lacking, or was so inadequate 
that I felt they did not have an understanding of the problem. 

Mr. Courtney. Well, would there be anything to prevent you from 
asking how they proposed to solve the problem ? 

Mr. Mirererxo. Not at the time I made the evaluation. 

Mr. Courtney. You could not have done it then? 

Mr. Mreretxo. No. 

Mr. Courrney. Did you recommend at any place along the line 
here that the additional data be supplied ? 

Mr. Mirererio, Well, I don’t think it was up to me to do this. 

Mr. Courtney. You didn’t ask for it? 

Mr. Miteretxo. No, I didn’t ask for it. 

Mr. Courrney. Whose responsibility would it have been to ask for 
additional information ? 

Mr. Mirerei.o. I assume it would be the buyer. 

Mr. Courtney. Now, let me refer to your evaluation here. What 
does this mean ? 


This proposal for the most part is merely a repetition of specific requirements. 

(Mr. Milletello nods. ) 

Mr. Courtney (reading) : 

And does not sufficiently elaborate on electrical, mechanical and environmental 
haracteristics of circuitry and components. 

Mr. Miterei.to. Well, I will quote directly from the Systems Devel- 
opment’s proposal. 

In my specification I state that— 


controlled circuits should be provided to automatically start certain features 
up. 


And this is the way the statement he has reads in his proposal: 


Controlled circuits are provided which will automatically initiate operation of— 
such and such an item— 


and these controlled circuits consist of relays, cam contact— 
and so forth. 
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And this is all he says. 

But these in themselves do not give an indication of the actual 
methods or the circuitry required to the performance of the operations. 

Mr. Courrnry. Your conclusion was that they were not sufficiently 
elaborate. 

Mr. Miteren.o. Correct. 

Mr. Courrney. Would. there be any reason in the world why you 
couldn’t ask the simple question and find out how he proposed to meet 
this problem ? 

Mr. Mixeve.zo. I was in no position at the time of evaluation to ask 
him this. 

Mr. Courrnery. Did you ever ask him at any time or recommend 
that that deficiency be supplied, if it was a deficiency ? 

Mr. Mitere...o. Well, in talking with the buyer after the evaluations 
were complete, he said there were other elements involved here, other 
than the inadequacy of the evaluation that would disqualify Systems. 

Mr. Courrney. So you dropped the subject of supplying the addi- 
tional information. Is that mght? 

Mr. Mitereiio. Of asking for the additional information. That is 
right, 

“Mr. Courrner. What were the other things, Mr. Davis? 

Colonel Untr. May I ask a question here ? 

Mr. Héserr. Let Mr. Davis answer that question, please, sir. 

It is a very simple question. 

Mr. Miletello said the buyer said there were other reasons why they 
clisqualified him. 

Now, we want to know from the buyer what were the other reasons. 
Let him answer the question. 

Mr. Davis. Actually, I don’t remember this particular statement. I 
can’t say it wasnt’ said. But I think it would go back to the point of 
why we summarily reject unacceptable proposals, as to why we would 
not go back to this particular company. 

Mr. Courtney. We want to know why you did what you did in 
this case, that is all. 

Mr. Davis. And in following that practice, that is what we did in 
this case. We did not go back to him because he was unacceptable. 

Mr. Héserr. What other reasons—that is what we want. 

Mr. Courtney. What other reasons that Mr. Miletello has been 
talking about. Were there any other reasons than his technical 
evaluation ¢ 

Mr. Davis. No; there were not. 

Mr. Courtney. There were not. 

Mr. Davis. There were not. 

Mr. Mirererxro. I might add in our discussion after the evalu- 
ation 





Mr. Courtney. Well, I am going to have to ask you this question, 
Mr. Davis. 

Mr. Miletello has indicated his position with reference to calling 
people back. Was there any reason why you could not have called this 
firm back after you received Mr. Miletello’s evaluation report, and 
had the other data before you and asked them to supply additional 
information, or negotiate with them ? 
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Mr. Davis. Nothing except that our practice has been not to nego- 
tiate with Sean. proposers, om in terms of Mr. Miletello’s 
report, this proposal was not unacceptable. 

Mr. Courtney. Was there anything to have prevented you from 
having done it? 

Do any rules say that you will not call back a bidder and negotiate 
with them when he is $1 million lower ? 

Mr. Davis. No specific rule that says just that; no. 

Mr. Courtney. Tt is just that you have developed some kind of a 
practice whereby you ride on the engineering evaluation, even though 
it says it is insufficient in detail, and then make the determination to 
pay out over $1 million additional without any discussion with the 
en | is that right? 

Mr. Davis. I personally didn’t make those guidelines. 

Mr. Courtney. Who made the decision in this case ? 

Mr. Davis. The decision to not go back was mine, but my guide for 
that was not my own. 

Mr. Courtney. Well, what was your guide, then ? 

Mr. Davis. Well, it goes back to the practice, and the rules have been 
set down for us to follow them in the buying. 

Mr. Courtney. Where is the rule in the book or wherever it is— 
where could we find the rule that spells out what you did in this case. 

Mr. Davis. The actual rule—I don’t know whether it is in print as 
far as the AMC-wide regulation is concerned, but in your statement, 
that you have there from—on the valuation of technical proposals. In 
Air Force procurement, if you would turn to page 5, it would give you 
sort of what the Air Force, and that includes me, the buying division— 
what we do on unacceptable proposals. 

Mr. Courtney. Yes; but where is the rule that says you must do it? 

Where is the rule that says you must throw $1 away without asking 
any questions ? 

Mr. Davis. There is no rule that says we must throw it away without 
asking any questions 

Mr. Hévert. Where is this rule that you rely on? It isa very sim- 
ple question. Asa matter of fact, there is no such rule; is there? 

Mr. Davis. Not in print; no. 

Mr. Hésert. Well, of course not. 

That is what we have been trying for 5 minutes to get you to say. 
It would be very simple if you just answer the question. It is a good 
thing you had some experience in the Army. 

There is a lot of buckpassing going on at the witness table today. 
The old Army game. 

Mr. Courtney. Mr. Davis, was there any rule which prevented you, 
which forbid you to have any discussions with this proposer, or any 
of the others for that matter ? 

When I ask about this one, I mean any of the low four. 

Mr. Davis. Well, we use as a guide for negotiation section 3 of 
the ASPR, that is the Armed Services Procurement Regulations, and 
the armed services procurement instructions—the Air Force procure- 
ment instruction, rather. 

And there are statements here which we have to read and use them 
as a guide. 
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I might point out some of those which would be a basis for me to 
reach a particular conclusion. 

Mr. Héserr. Mr. Hardy. 

Mr. Harpy. I wanted to get into the matter of the evaluation that 
was used and the definitions that have been talked about here of inade- 
quacy of what was supplied as compared with the interpretation made 
by Mr. Hicken. 

Now, I have just quickly glanced over the evaluations that were 
made, on pages 3 and 4 of Co onel Greuter’s statement. 

Now, I observe that No. 1 was thrown out because it did not contain 
schematic, which is an indication—and I am quoting from this state- 
ment—“that the details of the circuitry and the use of components had 
not been fixed.” 

Now, that I take it, Mr. Miletello—This is your evaluation, isn’t it? 

Mr. Mivetetxo. Yes, sir. 

Mr. Harpy. I take it, then, that you made your determination that 
the bidder hadn’t decided what he was going to use, and that is the 
reason he didn’t send you these things; is that right? 

Mr. Miteretxo. That is right. 

Mr. Harpy. So that was the whole basis on which you—as I read 
it, that statement is the whole basis on which his proposal was found 
unacceptable; is that right? 

Mr. Miteretxo. In the main, overall lack of sufficient information 
to enable a proper evaluation of his proposals. 

Mr. Harpy. Well, that is the only statement that I see in your evalu- 
ation that relates to why it was thrown out—is because it didn’t have 
this schematic. Am I wrong? Is there something else in that para- 
graph that says why you threw it out? 

Mr. MILeTe.1o. f also state that the proposal for the most part was 
merely a repetition. 

Mr. Harpy. I understand that. That doesn’t mean anything to me. 
It might repeat, but as long as it complies with the other regards, I 
don’t know how it makes any difference. 

Mr. Miteretxo. He did not show how he would solve the problem. 

Mr. Harpy. He didn’t because he did not put in his schematic; is 
that right? 

Mr. Mrreretio, No. In certain parts of his discussion, he merely 
repeated certain phrases from the exhibit and did not say how he 
would 

Mr. Harpy. He said he would conform but didn’t show how. 

Mr. Miterrixo. That is correct. 

Mr. Harpy. And he failed to put in any schematic, which you say 
is an indication that he hasn’t worked out the details of his circuitry ? 

Mr. Mitererto. That is the only conclusion I could draw. 

Mr, Harpy. All right. That is the conclusion which nobdy at- 
tempted to resolve, isn’t that corect ? 

You don’t know whether that was the fact or not. 

That was a conclusion that you drew because it was absent. 

Mr. Mreretto. We ask for certain information when we go out. on 
these bids. 

Mr. Harpy. Did you hear the statement that was quoted from the 
proposal or from the request for proposal by Mr. Hicken? 

Mr. Mrrerer1o. Yes, sir. 
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Mr. Harpy. Were you aware of that statement, that it required that 
he indicate or that he give enough information to indicate a knowledge 
of what he was supposed to do? 

Mr. Muerexvo. Right. 

Mr. Harpy. The word “indicate” is the word that seems to me to be 
hanging up our whole proposition. 

Mr. Mivrrerio. But in my judgment he did not go far enough. He 
did not properly indicate how he would solve the problem. _ 

Mr. Harpy. But you made some assumptions that you didn’t go 
back and inquire about. 

Mr. Mireretxo. I was not required to go back. 

Mr. Harpy. I understand you were not required. And apparently 
nobody is required to do anything when we get into these negotiations, 
and it doesn’t make any difference how much is involved. It looks 
like we are not required to do anything we don’t want to do. I think 
we may have to change some of these things. 

Now, I am a little bit disturbed with this whole proposition. 

I notice over here on the No. 2 bidder, you have several specific 
statements as to the effect that they do not conform to the specifications 
contained in your invitation for proposals; is that correct? 

Mr. Mirerer.o. On No. 2, the very first statement, I indicate they 
didn’t have sufficient information to enable this general layout 

Mr. Harpy. If it was anticipated that a bidder was going to supply 
complete information, why didn’t you submit formal advertising? 

That wouldn’t be for you to answer. 

But if a bidder is supposed to come back with full and complete 
information in every detail, then there is no need for negotiation. 

Mr. Mirerei.o. Sufficient information. 

Mr. Harpy. There we get into a question of definition. 

But in the second paragraph, on your No. 2, you do specifically 
state “which is not desirable as indicated in specification requirements, 
paragraph so and so.” 

Mr. Miteretxo. Right. 

Mr. Harpy. Which I take it to mean that his specific proposal did 
not conform to the specifications contained in your invitation for pro- 
posals; is that correct? 

Mr. Mizeretxo. Right. From here on in, these are all out and out 
deviations. 

Mr. Harpy. That is exactly my point. At least, in the No. 2 bidder, 
there were deviations from the specification. 

Mr. Mirerexxvo. Correct. 

Mr. Harpy. In your No. 3 bidder—I don’t understand that one. I 
have glanced at that one rather quickly. But it isn’t entirely clear to 
me whether there are deviations from the specification. 

Mr. Mizeretxo. There are definite deviations there. 

Mr. Harpy. And No. 4: there is a statement “this is contrary to the 
specification,” which called for selective operation and so forth. That 
is definite deviation. In No. 1, there is no definite deviation in your 
statement as I read it. 

Now, the question in my mind—first of all if No. 1 does not contain 
definite deviations—it was a proposal for negotiation. Somebody 
had the responsibility for suggesting that we ought to find out and 
not go on an assumption. 
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Now, who had that responsibility, Colonel ? 

Colonel Une. Sir, I would like to clarify briefly. 

Mr. Harpy. Let’s see if we can button this thing up, one thing at 
a time. 

Colonel Unte. I will try to do that, sir. 

I will try to button that up. I believe the technical evaluation that 
was made by Mr. Miletello already considered—when we turned down 
a proposal and we say it is not acceptable he has already considered 
the advisability of further negotiations with the contractor, and the 
feasibility of getting that proposal up to an acceptable standard. 

Mr. Harpy. Who has? 

Colonel Untr. The project officer has considered that. 

Mr. Harpy. Then it is your testimony that Mr. Miletello should 
have initiated any negotiation of a technical nature that was desirable, 
is that your testimony ¢ 

Colonel Unue. Yes, sir. 

Mr. Harpy. Mr. Miletello, then, doesn’t understand his job. Let’s 
get right down to the meat in this coconut. 

Is that right or wrong? 

He testified that he didn’t have that responsibility. 

Colonel Unte. Will you restate that question again, Mr. Hardy ? 

Mr. Harpy. I just was trying to see if I understood your explana- 
tion of responsibility before to indicate that, when this technical 
evaluation came back to the buyer, the buyer had no basis on which to 
go into a technical negotiation and that any question of negotiation 
had already been resolved. 

Isn’t that the substance of what you said ? 

Colonel Une. No, sir, it is not. 

Mr. Harpy. Then will you clear that up, so I can understand it? 

Colonel Unie. Yes, sir, I will try to. 

When the project engineer makes his technical evaluation, he is 
not expecting any of those evaluations to be perfect, and there are 
minor deviations on most of them. He is making a decision—when 
he says a proposal is not acceptable he is making a decision as to 
whether or not that proposal is far enough out of the ball park that 
the eg and effort of further clarification of that proposal is war- 
ranted. 

Now, after the buyer gets that he also has the right to decide 
whether or not in view of the price differential—he has the right and 
he could decide that we will go back to one of these proposers and we 
will try and get additional information. I said he Kak the right. 

And I would also like to state that the Air Force fully recognizes 
that the guidance in this area is inadequate, and it has to be improved. 

We have not differentiated in our instructions and in our guidance 
to our people, the differentiation that comes up here between a pro- 
posal which is not acceptable because there are things in the proposal 
that are wrong and the point you bring up, a proposal that is merely 
lacking in information. 

We haven’t spelled that out. 

Mr. Harpy. Well, I think you haven’t, but you’re getting away from 
the point I am trying to establish. 

Now, you said the buyer also has the right to go back and ask for 
negotiation of a technical nature. . 
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Colonel Unte. I said “also” I am wrong. 

Mr. Harpy. You did say also. 

Colonel Unt. He has the right. 

Mr. Koenic. The point being that the engineer does not have this 
right 

r. Hésertr. Let the witness answer. 

Mr. Harpy. I was about to raise that question. Then are you 
saying that Mr. Miletello had no right to raise any question about nego- 
tiation on technical capabilities? 

Colonel Unte. No, sir. I think his answer on the technical evalua- 
tion to a certain extent answers that question, for this reason 

Mr. Harpy. I am not talking about his answer. I am talking about 
your answer. He has given us an answer which I think I understood 
awhile ago. 

But I didn’t understand it to conform with what you were telling 
usa minuteago, I am trying to go find out who does have a responsi- 
bility for determining whether or not there shall be negotiation on 
technical matters. 

Mr. Kogrnie. Mr. Chairman 

Mr. Harpy. Just a second. Mr. Koenig, I will get to you in a min- 
ute, if he doesn’t get the right answer. 

Mr. Héserr. All right, Mr. Hardy. 

Answer. 

Colonel Un te. Sir, in my opinion the project engineer has that 
right to a certain extent, which he exercised in the case of the successful 
bidder, Lumen, which did not have a perfect technical proposal, but 
the proposal was substantially seis and there were very minor 
deviations that had to be further negotiated. 

So there is a differentiation between whether it is substantially 
acceptable or whether in the opinion of the project engineer it is 
enough out of the ballpark that a further negotiation is not warranted 
as far as upgrading that technical proposal to an acceptable level. 

Mr. Harpy. Well, where—we are talking about negotiated contracts 
here now, and where it is determined that the amount of detail sub- 
mitted is not adequate without relying on some rather significant 
assumptions, doesn’t the word negotiations suggest the idea that an 
individual might have understood the request differently from that 
which the man that wrote it up understood it ? 

Colonel Unte. Yes, sir, I think it is clear in this case that there was 
a difference in understanding of what we meant. Not only on the 
word negotiation but on the extent to which we negotiate and clarify 
the proposal. 

We stated in our bid that any questions concerning the proposal or 
the bid could be clarified prior to the time the bid was closed. 

Now, the man from systems development made the statement that 
it was hard to interpret what we wanted in the way of proposals. 
He stated it was hard from our statement to figure out what we wanted. 

He had the right to come to us, which he did not exercise. 
wine feel that he failed to fully carry out his share of the responsi- 

ilities. 

Mr. Harpy. Colonel, there is just one major defect that I see on 
that line of reasoning. The Air Force has the responsibility with 
respect to making its procurement not only to get the quality but to 
get reasonable prices. 
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Colonel Une. Yes, sir. 

Mr. Harpy. And where you had a differential to the extent that was 

involved in the quotations here, I have a little trouble understanding 
why somebody didn’t exercise the right, if they didn’t have the respon- 
sibility, to go back and try to find out whether or not you sabia get 
an acceptable product of a quality required and save Uncle Sam some 
money. 
Gobenl Unte. Sir, I readily admit that the Air Force is deficient 
in not having sufficient guidance to the buyer, to tell him to go back 
perhaps in a case like this if he feels the differential is great enough, 
and there is a possibility of clarifying. 

Mr. Harpy. I would like to get back to the question of technical 
matters. In a case where a proposal came in without a schematic, 
on what basis do we assume that the man doesn’t have any schematic 
and doesn’t know what he is going to do because he didn’t send that 
in, and why doesn’t somebody have a responsibility to find out what 
he has as well as a right. Don’t your technical people have any re- 
sponsibilities in that regard ? 

Mr. Koenie. Sir— 

Mr. Harpy. Mr. Koenig wants to answer that. 

Let’s let him answer that, Mr. Chairman. 

Mr. Héserr. All right. 

Mr. Koenta. The only time that the technical people can enter into 
discussions with any prospective bidders is prior to the close of the 
bidding. And between the interval of the bidding and the time that 
actual negotiations take place on the part of the contracting people, 
the technical people are held incommunicado with the bidders. In 
other words, they are allowed to only evaluate what they have been 
supplied by the buyer which has been received from the bidder. 

r. Harpy. Maybe you are not operating under the same rules that 
the people were operating under on this Keco matter we had here the 
other day, because there was testimony that the bidders were called 
in after the bids had been opened, after the proposals had been 
opened, and negotiated on technical matters. 

Mr. Koente. This was after the various people had been disquali- 
fied already, and you were negotiating with the reasonably acceptable 
proposals. 

As Colonel Uhle has stated, he don’t expect any of the proposals 
to be perfect. In fact, I don’t recall we have ever seen any perfect 
proposals or really do we expect it. This would be taking poor ad- 
vantage of the negotiation process. But we do expect proposals to 
have sufficient information for us to evaluate the contractor’s proposed 
technical approach to the solution of our problem. We have to be 
able to apprise the procurement people—arrange these bidders im 
some relative order of our expected technical probability of success 
to obtain the item that is desired. 

Mr. Koente. I have a little difficulty in understanding why there 
was no technical negotiation with these people. 

Mr. Gavrn. I have a question. 

Mr. Harpy. I just don’t understand, considering the amount of 
money that was involved, why we should go on so many assumptions 
and not call them back in at all. I am not questioning the fact that 
your Air Force regulations may provide that it is a right of its people 
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to do so. But I still want.to get back to the question, Colonel, as to 
why somebody hasn’t got a responsibility for trying to save some 
money. dae 

Colonel Unix. Well, we hope we do have that responsibility and we 
hope we recognize that. 

Mr. Harpy. You don’t need to hope that. Somebody has had that 
responsibility. 

Colonel Unte. We have. 

Mr, Harpy. Maybe it is the Secretary. 

Colonel Une. We have it, sir. 

Mr. Harpy. Mr. Chairman, I am through. 

Mr. Gavin. Mr. Chairman 

Mr. Héserr. Mr. Gavin 

Mr. Gavin. Mr. Miletello, in arriving at your evaluations did you 
discuss this Systems Development, Inc., with others at Griffiss Air 
Force Base? 

Mr. Muerexto. Did I discuss with any others? 

Mr. Gavin. Yes. 

Mr. Miteretto. My immediate supervisor. 

Mr. Gavin. Who was that? 

Mr. Mireretio. You mean—you want the name? 

Mr. Gavin. Yes, right. 

Mr. Murretto. Mr. David Satinoff, who is my immediate super- 
visor. Of course, he has to sign off on the material as it goes back 
to these people over in the depot. 

Mr. Gavin. Just give us the names of those that. you discussed the 
Systems Development, Inc., with? Who else did you discuss it with? 

Mr. Mivereiio. Well, in the main that was it, just the two of us. 
From a technical standpoint, that is. 

Mr. Gavin. Did his opinions influence your thinking in arriving at 
your evaluation of this company ? 

Mr. Mizerecro. Yes. He agreed mainly with the case of the Sys- 
tems, that there was certainly inadequacy of information there to 
actually give a good evaluation on it. 

Mr. Gavin. Did either one of you discuss that it might be policy 
to discuss the matter with Systems Development, Inc., as to ascertain 
whether or not you could secure further detailed information relative 
to the bid in view of the fact that there was $1 million involved ? 

Mr. Mitere.xio. We did not know there was $1 million involved at 
that time. We had no idea of what price was. 

Mr. Gavin. After you found out what the price was and there was 
a differential before you had awarded the contract, didn’t you think 
it would be advisable to go back and review it and negotiate to ascer- 
tain whether or not the man was qualified to do the kind of a job that 
you expected him to produce? 

Mr. Mitrretxo. Well, here it is a matter of the feasibility, whether 
it was worth actually going back down there to bring him up to a 
level that was acceptable. 

Mr. Gavin. Feasibility? Don’t you think $1 million is feasibility ’ 

Mr. Mireretio. I mean from an engineering standpoint, whether 
it. might have been feasible to go down there to his proposal and bring 
him up to a level that was acceptable, and at that time there would not 
have been a million dollars difference, sir. 
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Mr. Gavin. In view of the fact that he had undertaken satisfactory 
contracts with the Government before—— 

Mr. Miteret1o. I didn’t know that, sir. 

Mr. Gavin. Why didn’t you find that out? 

Mr. Miteretxo, His previous history ? 

Mr. Gavin. Yes. . 
_ Mr. Mireretxo. When I receive proposals I do not know who the pro- 
posers are. 

Mr. Gavin. Well, why do you throw anybody out before you find 
out who they are? 

Where there is $1 million involved, that is? 

Mr. Miteret1o. Well, I pointed out before that—— 

Mr. Gavin. After you found out about the differential. Don’t 
you think it would have been good policy, then, in behalf of. the 
Government and the American taxpayers, to check further back 
into it to see whether the man could produce as he believed he could? 
'’ Mr. Miteterxo. Perhaps in light of what has come up, I think this 
probably would have been a good approach, yes. 

Mr. Bares. Mr. Chairman 

Mr. Hésert. Mr. Bates—— 

Mr. Bates. Mr. Davis, do you ever accept a proposal from a firm 
who the technical people have considered to be unacceptable ? 

Mr. Davis. I have never. 

Mr. Bares. You are not a technical man? 

Mr. Davis. No. 

Mr. Bares. So obviously you would not accept a bidder who has 
been termed by the technical people to be unacceptable. And you 





never have ? 

Mr. Davis. Right. . 

‘ “Mr. Bares. Now, Mr. Miletello, your job essentially is to clear the 
woods of many people who would be qualified; isn’t that essentially 
your task in a question of negotiation ? 

Mr. Mireretio. To clear the woods? 

Mr. Bares. Yes. 

In other words, you might have 100. In this case you had 39; Mr. 
Davis is not going to discuss this with everybody who submits a bid. 
So you try to determine for technical reasons the people who are not 
competent or at least by their proposals do not appear to be compe- 
tent; isn’t that correct ? 

Mr. Mrrererxo. Right. IT evaluate them on certain factors; right. 

Mr. Bates. And from the information submitted here, you didn’t 
think that this particular firm was qualified or at least didn’t indicate 
‘it on the proposal which they submitted ? 

Mr. Mirererxo. That is correct. 

Mr. Bates. Do you ever go back to any of these people who appear 
cut. of line on the information which they have submitted, quite a 
bit out of line as you suggested this case to be here, and ask for fur- 
ther information from them? 

Mr. Miteretio. Do I ever go back? 

Mr. Bares. Yes. 

‘Mr. Mitererto. You mean speaking from my past experience? 

Mr. Bates. Yes. 
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Mr. Mireret1o. I have never had occasion to do this. I mean, in 
other evaluations that I have made, usually there was sufficient infor- 
mation to enable some sort of an evaluation. 

Mr. Bates. How many people do you find on the list of bidders on 
items of this nature? How many would they vary between? 39 in 
this case. Sometimes you get a couple of hundred ? 

Mr. Mitetetxo. I don’t know. I don’t have those. 

Colonel Une. There are only 9 bidders that responded to the 39 
that we went out to, Mr. Bates. 

Mr. Bates. Yes. But sometimes you get a good number of those, 
don’t you, to submit it? 

(Mr. Miletello nods. ) 

Mr. Bares. Well, if you were to check everybody and call them all 
in every time somebody submits a bid, that would take up a lot of 
your time, wouldn’t it? 

Mr. Mrrereiyo. Of course; certainly. 

Mr. Bates. Probably you would never get this contract let, would 


ou 
, (Mr. Miletello nods.) 

Mr. Bates. Mr. Chairman, the question here, just as in the case of 
the Keco Co., to me, seems to be a question of semantics. It is dif- 
ficult for people to know exactly what the various departments have 
inmind. And the language which they use here furnishing an indica- 
tion. They never asked for schematics. I think we are running into 
the question of semantics rather than schematics. But the question 
I wanted to ask Mr. Miletello—specifically under this list here of tech- 
nical proposals, you got A, B, C, D, E, and F, where did they fail 
to respond sufficiently ¢ 

Mr. Mizeretr10. What is this A, B, and so forth? 

a Bares. This is under the technical proposals here. I read them 
al]——- 

Mr. Miteretio. You mean the guide that we use? 

Mr. Bates. I read them all over to Mr. Hicken and he said that he 
complied with all of them. Specifically where didn’t he? 

Mr. Mueretvo. Well, “Preliminary drawings will be included.” 

Mr. Bates. Well, he did that, didn’t he? 

Mr. Mueret1o. Wait 1 minute. “In sufficient detail to provide an 
indication that the offerer has an understanding of the problem.” 
I felt this was not in sufficient detail. 

Mr. Bares. It says an indication that he has an understanding. 
Now, that is what the language is. Now, what does that mean to 
you? Does that mean specific detail ? 

Mr. Mueret1o. Well, in the case of all other proposers, in every 
case they submitted sufficient detail—in fact, every other one submitted 
a schematic diagram. This I thought was a bare essential. 

Mr. Bates. Did you ask for a schematic diagram ? 

Mr. Mueret10. Well, it would indicate here that one is required. 

Mr. Bates. Well, does it say that? 

Mr. Miteretx0. Not in so many words, but I think from an engineer- 
ing viewpoint this is a basic essential. 

Mr. Bares. Well, this man is an engineer, and he didn’t think it 
was essential. 

Mr. Muteretxo. Yes; but he indicated that he had a schematic. 
Why didn’t he submit that? 


| 


: 


i 
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Mr. Bares. Because he wasn’t aksd for one. It just said—— 

Mr. Mizetetxo. He was required to submit—— 

Mr. Hésert. No, he wasn’t. 

Mr. Bares. It was a negotiated contract. 

Now, we will presume he expected to be called in. But, you don’t 
ask for that here. You say for an indication, and you about an 
understanding, not detail. ‘ 

Mr. MIeTELLo. How about down later on here, “a complete dis- 
cussion”—— 

Mr. Bates. Where else do you go from there? 

Mr. Miterexxio. Well, down in'E. 

Mr. Bates. All right. Is C all right? 

Mr. MitereiLo. No, C was not—well, here is his idea of a proposed 
layout of equipment [exhibiting paper}. 

Mr. Courtney. Well, isn’t that a layout ? : 

Mr. Bates. That doesn’t mean anything tome. Why is it wrong? 

Mr. Mirere.io. There is not even an indication of what the thing 
inside looks like. 

Mr. Courtrngy. You were asking for a layout. 

Mr. Muteretxo. A layout of the equipment. . 

Mr. Courtney. Can’t you lay out the equipment, in that drawing? 

Mr. Miteret.o. How about part D? 

Mr. Bares. Wait. How about part C now. You say he doesn’t 
meet the requirements of part C. You don’t consider that to be a 
layout which will give an indication of what the finished product will 
look like. 

Mr. Miteretxo. Of the outside of the product, this is correct, but 
there are no dimensions. There is oe to a down how big this 
thing is. This could be as big as a house, for all I know. How could 
I evaluate this on simplicity of design unless I see what the inside of 
the thing looks like? 

Mr. Bares. It doesn’t say anything about the pee of design 
a & It says just an indication of what the finished product will 

ook like. 


_Mr. Miteretxo. Well, this in itself, from my judgment, is not suffi- 
cient. 


Mr. Bares. Well, now, go down to D now. How about D? 
Mr. Mizeretxo. O. K 


aaaacel ve discussion of the mechanical details of the equipment, section by 
section. 

The mechanical details. Now, that would normally be indicated 
on some kind of a layout. This is the only layout that was submitted 
[exhibiting the previous document]. 

_Mr. Bares. It asked for a discussion of it and not a layout. Did he 
give you a full and complete discussion? That is, what D requires? 
_Mr. Mireretvo. I think as I indicated in my evaluation, this was not 
given. 
aun Hésert. He wasn’t invited to discuss, Mr. Bates. He couldn’t 
iscuss. 
Mr. Bates. Yes. D requires—it says: 


The following requirements will be met. 


D. A complete discussion will be included of the electrical details of the equip- 
ment section by section. 
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Did he provide that ? 

Mr. Mizeretxto. No. It is discussion, I state here, in my first. sen- 
tence of my evaluation, that— 

This proposal does not. sufficiently elaborate on the electrical, mechanical, and 
environmental characteristics of circuitry and components. 

Mr. Bares. So you say he did not give-— 

Mr. Miteretxo. So even in the discussion as I recall now, this was 
not complete enough. Generally, they would, in the mechanical lay- 
outs, have a sketch of some nature, in more detail than what this is. 

Mr. Bares. But he did submit a discussion ? 

Mr. Mirererro. A discussion that was insufficient. 

Mr. Hésert. In your judgment? 

Mr. Mireretxo. In my judgment, of course. 

Mr. Bare. As you recall? 

Mr. Mueretio. As I—well, we have the proposals right here. 

Mr. Bares. That is what you said a momentago. You didn’t appear 
to be quite certain of it. Are you certain of it? 

Mr. Mireretxo. If I made the statement, this certainly was the case. 

Mr. Héserr. Mr Hess 

Mr. Hess. Mr. Davis, just one or two questions. How long have you 
been a buyer, did you say? 

Mr. Davis. Since October 1952. 

Mr. Hess. Since October 1952. Have you had many cases, come 
before you where the four low bidders were unacceptable and none of 
the high bidders were unacceptable? 

Mr. Davis. I wouldn’t say many. I have had—— 

Mr. Hess. Have you had others come before you? 

Mr. Davis. Yes. 

Mr. Hess. Where the four low bidders were unacceptable and you 
had to reach up to get your man from the fifth from the bottom ? 

Mr. Davis. I would not say exactly four. I had some where the low 
bidders were not acceptable. 

Mr. Hess. Didn’t that seem strange, though, when you received a 
case such as this where there was a $1 million differential there? Don’t 
you think you should have asked some questions about it a little further 
or just taken Mr. Miletello’s report and based your award on that ? 

Mr. Davis. Sir, I have had proposals before where there was, let’s 
say, a considerable sum lower involved, where he was unacceptable, and 
the reasons for his being unacceptable was that he did not give us the 
proper solution to the problem. 

Mr. Hess. Yes. There may be one that was unacceptable. But 
here you have the low four men unacceptable and nobody above that 
unacceptable. Doesn’t that seem strange? 

Mr. Davis We did have one other one above that that was unaccepta- 
ble in this case, and he was at the other extreme, $1 million or $2 million 
higher. 

Mr. Hess. Allright. Then, there are 5 out of 9 that were uneccepta- 
ble. There must have been something wrong with your specification. 
That is all. 

Mr. Harpy. Mr. Chairman, that raises one other question. We 
might determine who wrote up the specifications and whether this is 
an unusual type. If there are others like this, we are going to have 
more trouble with procurement than we thought. 
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Mr. Courtney. I think that is admitted from the letter we read in 
the record earlier, stating that steps will be taken to improve— 
every effort will be made to provide clear guidance for these proposals. We are 
undertaking to accomplish this objective. 

Mr. Chairman, may I ask Mr. Miletello one question ? 

Isn’t a correct interpretation of your evaluation in this case bidder 
No. 1, which I take it is Systems Development, although it came to 
you as bidder No. 1? 

Mr. Mierer10. Yes. 

Mr. Courtney. The fact of the matter is what you have stated 
here in summary is that on the data which you received from this 
company you don’t think you could make an evaluation; isn’t that 
right? 

Mr. Mireretxo. I made an evaluation, but I do not make an assess- 
ment of how closely he would meet my specifications. I actually 
evaluated what he submitted. I did not just throw it aside saying 
insufficient information. 

Mr. Courtney. You looked at it? 

Mr. Miteretxo. I looked at it. 

Mr. Courtney. But you could not reach an evaluation which would 
be comparable to that which you reached in the case of the successful 
bidder ? 

Mr. Mireretxo, That is true. 

Mr. Courtney. Is that right? And that was because of lack of 
information ? 

Mr. Mireretxo. In the main; right. 

Mr. Courtney. No question of misunderstanding or misinforma- 
tion or deviations? 

Mr. Mirereito. How could I tell if he didn’t supply the sufficient 
information ? 

Mr. Courtney. There were no questions of deviation ? 

Mr. Mireretxo. I can’t say that, because I didn’t have the informa- 
tion. 

Mr. Courtney. On the record before you, there were no questions 
of deviation; is that right? 

Mr. Miretreiio. From what he submitted ; no. 

Mr. Courtney. That is all I want to know. 

Now, one further thing, Mr. Davis: Do you know of anything that 
would have prevented you in the regulations or the instructions that 
you weeivd: from the Department of Air Force, that would have 
prevented you, I repeat, from negotiating with this bidder or requir- 
ing negotiations with reference to his technical proposal, had you 
elected to ask that question or any one in the Air Pore 

Mr. Davis. That would have prevented me from going back? 

Mr. Courtney. Yes, sir. 

Mr. Davrs. I don’t know of any that would forbid me. 

Mr. Courtney. I think that is all, Mr. Chairman. 

Mr. Hésert. I want to get this clear, on the way this particular 
contract was handled, with reference to the word which Mr. Koenig, 
I think, used. That is that the technical people were incommunicado 
after the submission of the technical proposals. Is that what T un- 
derstood you to say ? 
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Mr. Koenic. During the evaluation period, sir. 

Mr. Héserr. In other words, then, 1 assume correctly this, that we 
have in effect a closed bid proposition on the technical phase, where 
when they submit the technical proposal that is it? 

Mr. Koenie. No, sir. It is closed during the time that these 
engineers are trying to grade the proposals. This is so there will 
be no possible elements of bias in the process of the evaluation. Once 
they have been returned to the buyer—and this frequently occurs— 
the buyer may say, “Well, here is a fellow that you find unacceptable, 
but it looks just about right in price. Have we any prayer of a 
chance of bringing this one into line?” 

So, after we turn in our score, then the door is wide open as to 
what you do beyond that. 

Mr, Héserr. I understand that. 

Mr. Korntc. But, during this period while they are trying to grade 
these fellows it is a closed session. 

Mr. Héserr. That is what I understood you to say. But still 
it returns to the original premise which I made, and that is that your 
buyer is incommunicado with the bidder on a technical level until it 
is settled and determined by him who is qualified and who is not 
qualified ? 

Mr. Koenia. I don’t know that he is legally required not to com- 
municate. 

» Mr. H&sert., Don’t let us get into semantics up here. I think it 
becomes perfectly obvious that small business is being crucified on 
the cross of negotiation, if you want to put it that way. It is a 
wonder that you can get any bids from small business, the way the 
military forces are driving them out, with this foolishness about 
semantics. There is no guide te commonsense that I know of except 
commonsense. 

Now, we have the proposition that these people, nine of them, 
originally submitted their technical proposals, without benefit. of dis- 
cussion—in your own words, they were incommunicado with the 
people that were going to pass judgment on them, and they had no 
chance to explain or to discuss at all to clear up any problem that 
was rather complex. They had nothing at all. It was on that 
written piece of paper, the written specifications as are submitted, 
that they were judged. It was a closed deal, And four of them 
thrown out—— 

Mr. Koenic. Four for technical reasons, 

Mr, Hépzzrt, So, then, you do have a closed bid proposition on one 
feature, which, of course, is not prevalent, 

I would suggest that the Air Force or the whole Military Estab- 
lishment could do better by not writing so many regulations and put- 
ting more layers on the cake and compounding the confusion which 
already exists. Because I again suggest there isno guide that I know 
of to commonsense. Now, we get you people here from Rome telling 
us one thing. The other day we had them from Shelby telling us 
another thmg. Perhaps they ought to put a course of semantics 
in the military, to find out what we talk about when we speak English 
as we understand it. 

I just can’t understand it. And it is amazing to me that anybody 
wants to do business with the Government nowadays, particularly the 
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Military Establishment. What has come before this committee—you 
are shrinking up every source of supply, and in the ultimate the tax- 
payer is going to get it right in the neck. 

Of course, I admit that $1 million means nothing in the military. 
That is a bagatelle, But to that poor taxpayer it means a lot. 

Mr. Harpy. Mr. Chairman—— 

Mr. Hésert. Mr. Hardy—— 

Mr. Harpy. I noticed in thinking back on this testimony, apparent 
when an error was discovered in the arithmetical computation and 
believe some omission from the standpoint of price, the buyer dis- 
covered that and called back to get that eure up before the final 
evaluation of the proposals. 

Now, the buyer would not be qualified to pass on the omission of 
technical information; isn’t that correct ? 

Colonel Unte. Yes, sir. 

Mr. Harpy. Now, then, if there is an accidental omission of some 
tocketer information, who would have the responsibility of clearing 
that up? 

Colonel Une. The way our procedures are set up, the project en- 
gineer in his evaluation of the technical proposals will make a recom- 
mendation to go back to the proposer if he feels there is a need for clari- 
fication of that proposal. 

However, it is done only on those whose bids are considered to be 
within an acceptable ball park, within certain limits. We have to ad- 
mit it is a matter of judgment and it always will be, as to what 
those—— 

Mr. Harpy. So if there is an omission of essential data that is—for 
whatever cause? 

Colonel Unte. Yes. 

Mr. Harpy. In this case apparently it was done because of a differ- 
ent interpretation of the language in the request for proposals. But 
it might be done through inadvertence, and there would be no oppor- 
tunity given a bidder to supply that information because when the 
technical people get hold of it and start evaluating it they just say, 
“No, it is not acceptable, period.” 

Colonel Une. Sir, I feel certain that if the proposer had demon- 
strated to the Air Force an understanding of the problem and had sub- 
stantially met the requirements of our request for quotation or our 
request for proposal, that the omission of one piece of information 
would not have made him an unacceptable bidder. 

Mr. Harpy. Now, Colonel, you know, you are assuming an awful 
lot that is awful dangerous, when you get up here before one of these 
committees. You are assuming that you can pass on the exercise of 
judgment by another fellow. 

Colonel Unie. Maybe my use of words was incorrect. But I would 
like to have the engineer state—— 

Mr. Harpy. Well, that is beyond the point. I was trying to find 
out what really would happen and trying to develop whether or not 
there is any real procedure for it. 

You said you feel certain that under certain conditions the technical 
people would go back? 

Colonel Unte. Yes, sir. 
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Mr. Harpy. Well, you have no basis for exercising the judgment of 
these people. 


Mr. Heéserr. Any further questions? The committee will stand in 
recess subject to call of the Chair, 
Thank you, gentlemen. 


(Whereupon, at 12:37 p. m., the committee was adjourned to re- 
convene at the call of the Chair.) 


APPENDIX A 


TECHNICAL PROPOSAL 


1. The offeror will submit a technical proposal and a résumé of his productive 


capability to fabricate the items. This résumé should outline the experience 
and capability of the personnel who will directly produce the end item. The 
following requirements will be met: 


(a) The technical proposal will be separate from the quotation and will 
contain no identifying marks or references to indicate the name of the firm 
or the people associated with the firm preparing the proposal. Nore.—The 
elimination of identifying marks will permit the proper evaluation of the 
engineering discussions proposed by the offeror. 

(b) Preliminary drawings will be included which will be in sufficient 
detail to provide an indication that the offeror has an understanding of the 
problem presented. 

(c) A proposed layout of the equipment will be furnished which will give 
an indication of what the finished product may look like. 

(d) A complete discussion will be included of the mechanical details of 
the equipment, section by section, which will indicate the method of con- 
struction the offeror proposes in complying with the terms of the specifi- 
cation. 

(e) A complete discussion will be included of the electrical details of the 
equipment, section by section, which will indicate the method of design the 
offeror proposes in complying with the terms of the specification. 

(f) Specification deviations to electrical and/or mechanical details will 
be completely discussed and reasons stated for requesting deviations. This 
discussion of deviations will include a discussion of new techniques, as well 
as any methods of accomplishing the objective other than those selected 
in the specification. 

2. In addition to the separately inclosed technical proposal and supporting 


documents outlined above, the offeror will include a list of key personnel to be 
assigned to the project by name and a short biography of their experience in 
the field; a summary of manufacturing experience on items of a similar nature, 
if applicable; a description of the space and facilities to be allotted to the manu- 
facture of the end item; a complete breakdown of the subcontract structure to 
be employed, and an analysis of the critical items of purhased parts to be used. 


8. In addition to descriptions of the facilities and manpower to be assigned, 


the offeror will furnish a time-phased plan for the accomplishment of the engi- 
neering, purchasing, production, assembly, test, and date of delivery of the pro- 
duction units being procured. 
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Title 10, United States Code, Chapter 137 


MONDAY, MARCH 25; 1957 


Houses or REPRESENTATIVES, 
CoMMITTEE ON ARMED 
SUBCOMMITTEE ON SPECIAL INVESTIGATIONS, 
Washington, D. 0. 

The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the ee a residing, with the following members pres- 
ent: Mr. Hess, Mr. Brooks, Mr. Gavin, Mr. Rivers, Mr. Crnintgtiags, 
Mr. Hardy, Mr. Bates, and Mr. Miller. 

Mr. Hésert. The committee will be in order. 

Members of the committee, the particular reason for this morning’s 
hearing is to allow Mr. Adair, of Keco, to reappear as a witness and’ 
in his own way to make comments on some of the testimony which has 
previously been given. 

The Chair wishes to announce at this particular point that, at last 
week’s executive meeting of the committee, the matter of controversy 
between Mr. Golden and Mr. Adair was resolved by the committee, in 
that the committee released oe the testimony of Mr. Golden at 
an executive meeting which was held on instructions of the commi 
a . reply by Mr. Adair, in letter form, to the comments made by Mr. 

en 


That phase of the hearing is a closed issue. The chairman will not 
recognize or entertain any further discussion during these present hear- 
ings on that particular subject. 

ow, Mr. Adair, we are very pleased to have you back this morning 
and you may proceed in your own way. 

Mr. Aparr. Thank you, Mr. Chairman. 

I will try to be brief. After a week of testimony here, during the 
week of February 25, and subsequent investigation which I made and 
which I believe the subcommittee, through its investigators, has made, 
the principal issues in this matter have not changed, but the serious 
charges they reflect, I think, are more grave in light of the facts 
that the subcommittee now has before it, 

We know from Air Force testimony that the bid of my company was 
originally the low bid. 

Knd on the chart over there, it is clear that we were more than 
$225,000 low on the original bid, if you will take the chart to the 


right. 
"The figures of the Keco bid are in red, and all others in that 
original bid column are in black. We were low by approximately 
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$225,000, and we were almost $400,000 lower than the highest bidder 
in the five-bidder group. 

_ Yet, in the period November 14 through December 12, 1956, four 
higher bidders reduced their proposals, from nearly a quarter of a 
million dollars to almost $400,000 to within relatively a few thousand 
dollars-of my company’s bid. In the right-hand column my figures 
are now in black and all of the rest of the figures are in adh 

If you will look at our original red figures and the subsequent red 
figures of the other bidders, you will find that they have come down 
to relatively a few thousand dollars, within a relatively few thousand 
dollars, of our original bid. 


Mr. Chairman, I find it difficult if not absurd to attribute this to 
pure coincidence. 

Excepting General Haugen who testified on technical matters, every 
Air Force. witness confirmed that on November 14 in response to a 
hypothetical question I was told that if the low bidder on November 14 
ceased to be low by reason of advice given to other bidders and.revised 
lower bids, the former or original low bidder would be given the same 
information and equal opportunity. 

These same Air Force people without exception and without any 
qualification have also confirmed that each of the four other bidders 
was told that it was not low at least once. They also in very clear 
and unmistakable terms say that this information about not being 
low was given to those four other bidders because they asked. 

And they say that this information was not given to Keco because 
Keco did not inquire. 

Now, I think the record is very clear on all of that. Of course, 
Keco did inquire by its hypothetical question and unfortunately I 
relied upon. the answer to that hypothetical question. 

However, it is very interesting to me, and I think should be to you, 
that nothing was said about this necessity to inquire. At my meeting 
with Mr. Golden on January 3, at my meeting with General Thurman 
on January 4, or in'the prepared published statement that Colonel 
Jeftries filed with this committee on Monday, February 25, the very 
first thing that was ever said about the necessity to inquire about 
whether you were low was in Mr. Golden’s prepared statement filed 
on the second day of the hearing... . 

However, and what is more important, Mr. Golden’s statement 
in that respect, and the testimony of every witness for the Air Force 
on that subject appears to have been in error. On Tuesday, March 5, 
4 days after this coke recessed, I called upon responsible officials 
of two of the other bidders who the Air Force had testified here were 
told that: they were not low because they asked whether or not they 
were low. 

Those two companies I called upon were Chrysler Airtemp and 
Acme Precision Products. 

My conference or meeting was with the president of each of those 
companies, and the person who conducted the negotiations for them 
with the Air Force. And each of those companies denies that it ever 
asked whether or not, it was a low bidder, whether there was a lower 
bidder. 

They state that they never so inquired. 
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In order to be perfectly fair about the matter, I stated to them 
then that Air Force witnesses before this subcommittee had testified 
that the only reason they were told that they were not low was that 
they had asked, and they again denied that they had ever so inquired. 

It is my belief that the same information has been obtained by 
investigators for the committee. In the light of this Pico chaanel 
I want to repeat my claim and charge that Keco was not trea 
like other bidders. If this can be explained on any grounds other 
than of prejudice, I would like to know what those grounds might be. 

But this is not the only evidence of prejudice—this business of who 
asked, and who did not ask. I think it is significant that Lieutenant 
Schneiderman, the contracting officer, Hickey, Colonel Jefferies, Gen- 
eral Thurman, and Mr. Golden, all stated that people were told they 
were not low because they asked and that I was not so told because 
I didn’t ask—it certainly is significant that two of the companies to 
whom that information was given deny that they ever so asked. 

However, there is other evidence of prejudice. In the testimony 
concerning the December 10 cutoff date, Air Force witnesses said that 
it had been determined that it would not be in the best interests of the 
Government to conduct further negotiation. This, to me, was a very 
strange statement, coming as it did from, I think, the contracting 
officer Hickey, from Colonel Jeffries, and General Thurman, because 
four other bidders being told that they were not low revised their 
bids anywhere from a quarter of a million dollars to $400,000 on that 
information. 

By what presumption, by what kind of a divine right did the pro- 
curement officials assume that, given the same information, Keco might 
not have reduced its bid a quarter of a million dollars or any number 
of dollars? 

Why wouldn’t it have been in the best interests of the Government 
to find out whether the company that was originally low and the com- 
pany whose figures by virtue of negotiation with four other bidders 
stood up as the best figures—why wasn’t it in the best interests of 
the Government to inquire whether we might have reduced our price? 

Although the revised bid that Keco did submit on January 7, 1957, 
which we submitted after being indirectly told that we were not the 
low bidder, was not rejected because of the earlier cutoff date. 

There was a great deal of Air Force testimony on this subject of a 
cutoff date. I thought Mr. Fisher seemed particularly interested in 
this point, and I think understandably so. Of course, there should 
be cutoff dates in procurements of this kind, and it requires no com- 
plicated machinery to assure equitable treatment of every bidder or to 
establish a date. 

It does require competency from procurement personnel acting 
without prejudice. But here, again, the Air Force testimony may 
break down because it is my belief that on December 12, 2 days after 
the cutoff date, a second revised bid was received from at least one 
company—was received and accepted—and that the bid, the revised bid 
of 1 of the 5 companies, there, is a bid that was received and accepted 
2 days after the cutoff date. 

ie was not evident from the Air Force testimony, but T believe it 
to be so. 
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I must return to the fact that. my revised bid of January, 7, 1957, 
which apparently was and is the low bid received, was rejected only on 
the grounds of prior approval of award to another bidder. It was not 
rejected on.the grounds of an earlier cutoff date. 

Certainly this subcommittee now has more than enough testimony to 
know that Keco’s revised bid was received at three high Air Force 
offices before any approval to the Recony award. 

. Finally, there was some evidence here concerning the preaward sur- 
vey made by the Air Force of the successful bidder, I don’t think that 
it 1s within my. province to speculate as to what additional information 
the committee has been able to uncover in respect to that preaward 
survey. 

It 8 my hope that the committee has gone into it or will go into it 
further. 

However, you have no information, gentlemen, which was not at all 
times available to the Air Force before the award, when we made our 
complaint first to the Air Force and then afterward. You have no 
information before you now nor can you get any information that 
wasn’t at all times available to the Air fuer 

And in considering the results of this investigation, I think it might 
be well to remember that two high-ranking Air Force officers have 
already testified here that if they had this procurement to do again 
they would not do it differently. If our positions were reversed and I 
was an Air Force officer saying to you that with his information I 
would act exactly as before, I think that the least I would be guilty of 
would be intellectual fraud. Since the hearing in February, I have 
received for myself and for this subcommittee a great many compli- 
ments for having brought this matter into the open. 

With the compliments, I have received some remonstrances. It has 
been suggested to me that certainly there will be recrimination. It was 
talked about during the very opening moments of this hearing. 

While I am concerned about what may come of this matter, I am not 
concerned about recriminations as long as the door of this committee is 
open to discuss matters of this kind. But I suppose that in a very real 
sense, we have always had recrimination following bringing these 
matters to the attention of the committee, else why do we have to keep 
coming back ? 

The inevitable question that people put to me when they are talking 
about this matter—and it has had a very wide press—“But will any- 
thing be done about. it ?” 

This is kind of a painful question because I am conscious of your 
very considerable effort in the matter and I am sensitive to what it has 
cost my company in time, and in money. And yet, I am afraid that 
I think the practical answer is, “Nothing.” I quite appreciate that 
you are a legislative committee, and that. except by virtue of your in- 
fluence on legislation you have no enforcement authority. You are 
doing a proper and a commendable job of determining factual. pre- 
dicates for legislative considerations, But. how long will it take to 
correct, the misfeasances and the malfeasances that have been revealed 
in this matter? 

-I don’t presume to know or to suggest what your report. on this in- 
vestigation will say. But even assuming that you find wrongdoing, 
that you find inequitable or improper negotiations, careless supervision 
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of that negotiation, indifferent or insincere review of the award, it is 
my personal thought that the Air Force personnel involved will con- 
sider simply that they have survived another annoyance. 

I therefore want to ask this subcommittee to join with me in demand- 
ing that the Air Force terminate the award it has made of this pro- 
curement and that it be readvertised on an open bid basis. 

The reductions in bids that, will obviously result from such a re- 
advertisernent should more than offset the cost, if any, of termination 
for convenience of the Government. 

Thank you, gentlemen. 

Mr. Héserr. Mr. Hess? 

Mr. Hess. I have no questions. 

Mr. Héserr. Mr, Brooks? 

Mr. Brooxs. I don’t have any questions. I have been thinking about 
this for some time. I haven’t been able to make all of these committee 
meetings as I would like to have. But in looking at the chart on the 
board, it seems to me that none of you companies can come in with any 
degree of satisfaction before this committee or any other committee in 
r GRoretios to those bids.. Every one of those bids were high, completely 
out of line, and the Government had to come in and shave them down. 

Now, I was just figuring out this. And I would be glad to have 
your observations when I finish. The bid that finally was received was 
17 percent lower than the bid the Acme Precision Co. originally sub- 
mitted to the Government. 

Now, is it the view of these companies that they are out to charge the 
Government the greatest possible profit if they can get by with it— 
to fleece the Government out of he greatest possible profit—or do they 
come in and make an honest effort to submit a legitimate bid at the 
inception, without having the Government go through a process of 
getting bids down to where they should be, where they are reasonable 
on the taxpayers? 

What is your observation there? 

Mr, Aparr. Mr. Brooks, I can’t ‘ean for each of the other bidders, 
but if you will look at my figures, I think you will find that we were 
not as high as you suggest, that our original bid of $2,492,704 is remark- 
ably close to the bid of $2,458,000 which was the amount of the suc- 
cessful award. My bid was reduced $60,000 exactly—$60.300. 

Mr. Brooxs. Well, now, tell me this. When you made your original 
bid, was $2,492,704 a fair bid? 

Mr. Apatr. Yes, sir, 

Mr. Brooxs. To the Government? What intervened in the mean- 
time to make it possible for you to do the same job for $60,000 less? 

Mr. Apatr. Or made it possible for a company which had bid 
$2,876,000 to cut it $2,460,000. 

Mr. Brooxs. Wait just a minute. Some of the members—— 

Mr. Aparr. I think I can cover this very quickly. The $60,000 
difference there represents the elimination of our contingency. We 
had a $60,000 contingency, in approximately a $214 million bid, 
which FE am sure would be Scriai tere a reasonable contingency. That 
figure we eliminated on the 7th of January, when we were told for 
the first time that we were not.any longer the low bidder. 

We gave.up that $60,000, which became then just an additional 
hazard in the job. But I think that the validity of my original bid is 
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abundantly established by the revised bid of every other competitor or 
contractor. 

Mr. Brooxs. Now, will the gentleman proceed there with what the 
gentleman was saying? 

Mr. Apatr. Well, I think I had concluded, Mr. Brooks. By simply 
pointing out that the validity of my original bid is more than estab- 

ished by the subsequent revised bids of the other contractors. 

Mr. Brooks. Well, do you think any one of those companies have 
any particular thing to be satisfied with that sort of original bid, 
and those revised bids? 

Mr. Aparr. I can’t speak for the other companies, sir. 

Mr. Brooxs. It looks to me as though—and what I am leading up 
to is this. Do you have any suggestions—now, Mr. Gavin may have 
covered all of that but I haven’t covered it, and I have thought about 
it a good deal. Do you have any suggestions as to the way that we 
could recommend legislation to close up that situation so we will get 
bona fide bids to start with ? 

Mr. Aparr. You do give me an opportunity through that question 
to perhaps say something about straight open bidding. 

T think that had this been advertised as an open procurement, with 
straight open bidding, rather than the negotiated stuff, there would 
perhaps not have been so wide a difference. 

T can’t be sure of that because I don’t think you can question the 
good faith of companies like Chrysler and say they just put in an 
extra $300,000. 

Through the negotiative processes they may have learned things 
which made it possible for them to reduce their bid. 

However, notwithstanding the testimony of General Haugen here 
in respect to specification, and the necessity for negotiated procure- 
ment because of the lack of a definitive specification, I would like to call 
the committee’s attention to what I believe is a common feeling in the 
industry concerning this particular procurement, and that is that 
the MA-3 specification was infinitely more definitive than many Gov- 
ernment specifications upon which open bidding is conducted, 

This specification was an exhaustive specification. More than $4 
million worth of air conditioners are currently being produced to the 
specification. And there has been plenty of time to iron out the bugs 
in the specification if there are any. 

A great deal was said about adding to this particular contract, a 
further requirement that the contractor write a definitive specification 
so that from then on there would be a definitive specification written 
to meet the requirements and the specification of the item that the 
successful bidder here would actually build under the contract. 

And the general, it seemed to me, took a great deal of satisfaction 
in saying that “now we are correcting this through having specifica- 
tions written by the successful contractor.” 

I am sorry that the general was not asked: “For how many years 
does any specification for Government work remain current and in 
vogue ?” 

If you are spending ten, fifteen, twenty, I don’t know how many 
thousand dollars, to have the successful bidder here to write a specifi- 
cation on an air conditioner, I suggest that the money is being thrown 
down the drain. 
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Over 6 years we have produced a total of eight different kinds of 
air conditioners for military applications.. I have never known any 
specification to stay current more than 2 years to 3 years at the very 
most. 

And I don’t think we have ever produced any item that the Govern- 
ment has come back later and bought more of. 

The specification changes, and rightly so. It should, because the 
aircraft or the application has changed enough that the specification 
becomes: outdated ; 

Mr. Brooxs. What I am asking you is this—and I don’t want to 
take the committee’s time unnecessarily. 

But what I want to know is this: Since it is obvious that the com- 
panies have put in a higher bid than they know is a proper bid, isn’t 
our system breaking down and what do you have, if anything, to 
recommend as a change that will relieve this situation of putting in 


falsely high bids and then later on coming down to the real 
bid 


egitimate 


Mr. Apatr. Straight open bidding, sir. 

Mr. Brooxs. You mean open competitive bidding ? 

Mr. Aparr. Open competitive bidding, sealed bids, as long as the 
company is qualified and competent. 

Mr. Brooks. I agree with the gentleman on that and we ought to 
have it wherever possible. 

Mr. Aparr. The low qualified bidder. 

Mr. Courtney. Sealed bid, you mean? 

Mr. Apair. Sealed bid, with open option. 

Mr. Brooxs. That is all. 

Mr. Courtney. Mr. Chairman, may I ask a question ? 

Mr. Héserr. Mr. Courtney. : 

Mr. Courtney. One question while you are on the subject of 
specification. 

What; is the fact as to the number of components of this unit which 
are purchased commercially on the market, in percentage or in volume 
or any way you can express it—that are purchased on the open market? 
So-called commercial parts, 

Mr. Aparr. Virtually 100 percent of the components outside. of 
sheet-metal fabricated parts are standard commercial parts. 

To be specific, compressors, expansion valves, engines, motors, con- 
trols—virtually all are bought from standard sources; Coils are more 
or less standard depending upon the sizeof the equipment. There is 
nothing special in the design or the selection of coil component, except 
for capacity. 

Mr. Courtney. Well, to be specific, so we may have the thing in 
mind, am I correct in stating that the motor which was to operate this 
unit. was specified by name; isn’t that correct? 

Mr. Apatr. Yes; this requires a Continental packet engine, as I 
recall it. 

Mr. Courtney. Of a certain capacity ? 

Mr. Avatr. A certain size; yes. 

Mr. Courtney. Which would be common to all bidders? 

_.Mr. Apair. Every bidder would have to.use it. 

Mr:..Courtney. Would there be any purpose in amplifying the 
specifications beyond naming the motor, or having more precise speci- 
fications than naming the motor and its capacity 
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Mr. Avair. I don’t think it could have been made more precise. It 
could have been made longer, but not more precise, 

Mr. Courtney. In other words, it would have served you no pur- 
pose to have a detailed specification of what went into a Continental 
motor, of the t pe and-size involved ? 

Mr. Apar. That is right. 

Mr. Courtney. With respect to compressors, would the same situa- 
tion be true on the compressor ? 

Mr. Avarr. Virtually the same. 

The compressor must be of a size adequate to provide the capacity 
of air conditioning called for. 

Mr, Courtney, Well, the question is: Is it something that you 
would purchase on the open market? 

Mr, Apam. Yes, sir. 

Mr, Courtney. To use in the component? 

Mr. Apa, I think in this case virtually every bidder except Chrys- 
ler intended to use a Trane compressor. That is a commercial prod- 
uct, and ‘Trane compressors are being used in 4 of the $6 million of 
MA-3 air conditioners currently being produced. 

Mr. Courtney. Then would it be correct to say that the function of 
the manufacturer in this case was to assemble in a satisfactory way 
and an operable way commercial components ¢ 

Mr. Apatr. That is a very large part of his function. He does have 
in this case a responsibility that goes beyond simply assembling. 
He must select these standard parts in such a way as to insure meet- 
ing the specified capacity requirements. 

fr. CouRTNEY. 3 other words, the assembly of these commercial 
parts must result in an operating unit? 

Mr. Aparr. Right. 

Mr, Courtney. And that is the function of the manufacturer in 
this case? 

Mr. Apa. That is correct. 

Mr. Courtney. And the basis upon which you made your bid? 

Mr. Aparr. That is correct. 

Mr. Hésert. Mr. Gavin. 

Mr. Gavin. When was the contract awarded? 

Mr. Courtney. January 10, 

Mr. Gavin. When were deliveries to start on this contract? 

Mr, Courtney. I would have to refresh my recollection on the de- 
livery. It think it is a 60-day dehvery, if I am not incorrect. 

Mr. Aparr. The first articles are due in 90 or 120 days. 

aaa Gavin. Have you a record of how many deliveries have been 
made 

Mr. Courtney. None have been made. 

Mr. Gavin. None have been made. What is the legal position in 
recommending to the Department of the Air Force that all bids be 
readvertised? Can they, after they have awarded the contract, recall 
that award and readvertise ? 

Mr. Courtney. The contract may be terminated on two grounds. 
One would be default in performance and the other would be for the 
convenience of the Government. In either case, of course, there would 
be certain liabilities accrue, depending upon the state of performance 
of the contract. This contract was let—according to the recerds we 
have here, the testimony of the Air Force, January 10, 1957. 
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Mr. Apa. In that connection I would like to point out that there 
might well have been costs incident to termination for convenience 
of the Government. 

But under the contract as we saw it in the invitation the contractor 
may only build 2 first articles and until he has approval of those 
first 2 articles he may not fabricate parts or purchase materials for 
the production items. : 

erefore, he would have to do one whale of a lot of work on the 
two first articles to even use up the difference between his bid and 
my lower bid as a revised bid. And if this were readvertised, I 
think it is reasonable to suggest that perhays every bidder would 
come in with reduced bids, of more or less dollars. It is hard to 
speculate as to how much. 

My bid is more than $30,000 lower than the successful bid. 

Mr. Hésert. Mr. Rivers. 

Mr. Rivers. Would it be for the industry as a whole after the 
bids have been disclosed to have a rebidding, and really in effect have 
a gutting process going on? 

r. Apatr. I think it would be good for industry because it would 
indicate that there was some authority to which the Air Force would 
respond. I think that if you will question all of the other unsuc- 
cessful bidders you may learn that some have determined that they 
will never bid again. You may learn that others have a pretty good 
belly full of it right now. 

Mr. Rivers. The reason I asked you that question, we have a lot 
of construction work in my part of the world. And all construction 
work in the military has to be by bids, seldom a negotiated contract. 
Of all the Government construction, ninety-odd percent of it is by 
competitive bidding. The only true area in which the military has 
sda) tromwed to God competitive bidding is in construction, as you know. 

(Mr. Adair nods.) 

Mr. Rivers. And these other things that we are talking about now 
are negotiated and so forth. The reason I ask that question: When 
we find—irrespective of the facts in the instant case-—— 

(Mr. Adair nods.) 

Mr. Rivers. One, we have a tendency—we find that somebody might 
bid at such a marginal profit that it would have a tendency to de- 
moralize industry? And your answer to that is “No.” 

Mr. Apar. My answer to it is “No” because of what I think would 
be the overriding benefit, and that is knowledge to industry. That 
there was an authority to which the Air Force would respond. 

I think you were perhaps not here and maybe I could repeat. 

Mr. Rivers. Yes, sir. 

Mr. Aparr. I think industry generally thinks it is fine that we are 
undressing this situation, but I think that most everybody feels that 
nothing will or can be done about it, except indirectly through legis- 
lation. If you can’t demand and get'some reversal of action on the 
part of the Air Force, if there isn’t somewhere ee 
enough in the Air Force, if there isn’t somewhere somebody,’ then 
you are not going to find industry bringing their problems to this 
committee. They are just going to eventually slough off and not bid 
on this sort of thing and you are not going to pay these prices, but 
you are going to pay another 10, 20, or 30 percent. 
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Mr. Rivers. And then—I want you to understand that I am. not 
satisfied with the modus.operandi. ; 

Mr. Aparr. I understand. 

Mr. Rivers. If you have heard my questioning. 

Mr. Apatr. Yes. 

Mr. Rivers. Certainly I don’t apologize to anyone for any questions 
I ask of the Air Force or anybody else. I have the same objective in 
mind which you have just addressed yourself to. 

Mr. Apatr. Yes. 

Mr. Rivers. And surely our interest, as Mr. Gavin has brought out 
and all the rest of the members of the committee, is to do what you 
just related. We want a dollar’s worth of services at the most eco- 
nomical price. Now, the margin of profit for all those whose names 
appear on the board are such that they could stand the readvertising 
and still stay in business ; is that your answer ? 

Mr. Aparr. I think so; yes, sir. 

Mr. Rivers. I agree with you on that. If you represent the think- 
ing of the industry. Surely I don’t want to have the information go 
abroad that when people come to this committee we don’t make a 
conscientious effort to see that the Government has a fair day in court 
and all parties to those actions have a faithful dispensing of his duty 
by those representing the Government. 

Mr. Avarr. Lest there be any misunderstanding, Mr. Rivers, I cer- 
tainly feel I have had my day in court before this committee, not 
only in the instant matter, but in several other matters. I am very 
grateful to this committee and I think it is doing a fine job. 

I am very grateful and I think that individually your constituents 
should be grateful for what you are doing in this and similar matters. 

But I repeat what I have now said twice before. Will anything be 
done about it? Can anything be done about it? And won't this 
committee consider joining with me in demanding that the Air Force 
terminate this and start over again? 

Mr. Rivers. Now, as a lawyer, and from all accounts a good one, 
do you know of any legal manner by which this contract may be ter- 
minated, other than the production of the two prototypes or whatever 
the thing is? 

Mr. Aparr. Oh, yes, sir. The Air Force can terminate this contract 
within an hour for the convenience of the Government. 

Mr. Rivers. Convenience of the Government means what? 

Mr. Apa. Just simply means that for any reason, capricious or 
serious, the Government may terminate a contract. In doing so it 
becomes liable for the costs that the contractor has incurred up to 
that point. ; 

Mr. Rivers. Convenience to the Government is a term which the 
Government may use to suit its convenience to terminate; is that 
right? 

Mr. Avatr. That is correct, as I understand it. 

Mr. Rivers. And then what is the other? 

Mr. Avatr. The other is for default. 

Mr. Rivers. For default. 

Mr. Apatr. Whether there has been any default here I can’t say. 

Mr. Rivers. Could there be a quasi-default or something similar to 
that sort of a thing, by expenditure of money on these two prototypes, 
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that would justify that convenience and necessity being put in 
operation ? 

Mr, Apar. I have heard, and I think the Government contract 
boilerplate contains provisions which permit a contracting officer to 
anticipate default when the facts are pretty patent that there is going 
to be a default. But I could not presume to know whether in this 
situation there is anything in the Recony picture which would permit 
a termination upon default, either real or in anticipatory default. 
As far as I know, Recony is blameless in this situation. 

Mr. Rivers. I will ask you this and you don’t have to answer it. If 
it embarrasses you at all, don’t answer it. From the scuttlebutt that 
I picked up from the industry—you are familiar with that term? 

Mr. Apatr. I am in the Navy, too, [Laughter.] 

Mr. Rivers. I use that because I have been familiar with it so long. 
I am an old Naval Affairs Committee member. So I have been on 
this committee when the memory of man runneth not to the contrary. 

Do you hear any talk in the industry that maybe Recony would 
have trouble fulfilling this contract? If you don’t want to answer 
it, don’t answer it. I am not trying to embarrass anybody. 

Mr. Apatr. Mr. Rivers, from your naval experience you will know 
that a lot of scuttlebutt is originated by sea lawyers. 

Mr. Rivers. In my business it is curbstone lawyers. 

Mr. Aparr. All I know about this situation is what is already in 
your record. There was read into the record a portion of a facilities 
capability survey made upon the successful bidder. And it is my 
understanding that additional facts have meantime. been uncovered 
or adduced by the committee. 

I do not know what those facts are. I can speculate. I would 
rather speculate to myself, however, sir. 

Mr. Rrvers. Well, you have to speculate. You are not supposed to 
know what we have in our files. 

Mr. Apatr. I don’t know what is in your files. 

Mr. Rivers. I would prefer that you didn’t. You do speculate that 
there may be some trouble in fulfilling this contract; is that your 
answer ? 

Mr. Apatr. I can speculate in that direction, and I would like to 
say that I don’t want 

Mr. Rivers. To cast any reflection on Recony. 

Mr. Apam. Cast any reflection on the other company who may be 
blameless in this situation as far as I know. 

Mr. Rivers. You use the words “may be blameless” ? 

Mr. Aparr. Yes, sir. 

Mr. Hésert. Mr. Cunningham. 

Mr. Cunntncuam. I have just one question I would like to ask 
Mr. Adair. AsI gather from your testimony, this negotiated bidding, 
like that which took place in this particular instance, opens the door for 
bidders to just take a gamble, put in a bid hoping they may hit, and 
if they don’t, knowing they will have an opportunity to revise it 
and come down. Is that the interpretation you want us to put on 
your testimony ? 

Mr. Aparr. I certainly think the situation lends itself to that kind 
of bidding. 
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Mr. Connrnenam. Now, if the rules were changed so that each 
bidder knows he will get no further chance—he must be low in the 
first bid or he won’t have an opportunity—don’t you believe that all 
of these bids would be lower in the first instance, unless possibly 
your own? 

Mr. Aparr. Ours would not have been lower in the first instance. 
I can’t say that the others would have been. It would be very in- 
teresting to see how zealous the contracting officer would have been 
in his negotiation in this matter had our bid never been made, since 
the rest of them were up at a point above $2,700,000, and yet they all 
got down, with tthe exception of one, to less than $2,500,000. 

Mr. Cunntncuam. Did you yourself know at the time that you sub- 
mitted your revised bid what the bids of your competitors were? 

Mr. Toate. I did not. 

Mr. CunnrncuAm. Do you have any information, scuttlebutt or 
otherwise, that would lead you to believe that the others had informa- 
Hod as to what your bid was at the time they made their revised 
bid 

Mr. Apatr. Yes, I have some direct information in that respect. 
The negotiating officer for one of the companies, who reduced his bid 
very substantially, indicated to me that he did some figuring on the 
table, in the negotiating conference, and that he indicated that it 
would be possible perhaps for him to make a reduction of close to 
$1,300 to $1,400 a unit—and I am not sure which figure was that, 
but $1,200 to $1,300 per unit reduction. 

Mr. Cunnrnouam. Yes. 

Mr. Aparr. The contracting officer told him that that would make 
him very competitive. As a matter of fact, it brought him just $17,- 
000 or $18,000 under our bid. 

Mr. Cunnrncuam. That is all. 

Mr. Courtney. Brought him or would have brought him? 

Mr. Aparr. That kind of reduction would make him very com- 
petitive. 

Mr. Courrney. You mean over your original bid or the later re- 
vised bid? 

Mr. Aparr. No, the original bid. 

Mr. Courtney. The original bid. 

Mr. Hésert. Mr. Hardy. 

Mr. Harpy. You made reference, Mr. Adair, to a submission of a 
bid on December 12 after the cutoff date of December 10. I think 
you said you had reason to believe that a bid was submitted and con- 
sidered. What is your basis for that belief? 

Mr. Aparr. I think perhaps a slip of the tongue in one of the con- 
ferences that I had with one of the other bidders. 

I am sure that in the interim both of these other bidders had been 
consulted by investigators for the committee, because it appeared in 
the public press in Cincinnati that the investigators well be call- 


ing on these bidders. I think you are able through that to determine 
directly whether that was a fact. 
Mr. Harpy. That isn’t quite my question, Mr. Adair. 
Mr. Anam. I know it isn’t. 
Mr. Harpy. I asked you what is the basis for your observation? 
Mr. Apar. I say a slip of the tongue in the conferences. 
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Mr, Harpy. A slip of the tongue by whom? 


Mr. Apai. Well, by one of the persons with whom I was discussing 
the matter. 


Mr. Harpy. Which one? 

Mr. Apatr. One of the representatives of the other bidders. 

Mr. Harpy. Which one? t’s pinpoint it. 

(Mr. Adair confers with Mr. ite.) 

Mr. Aparr. Mr. Hardy, I want to respectfully decline to reveal 
the name of that person. 

Mr. Harpy. You have made a statement in here that you had rea- 
son to believe that one of them submitted a bid. Now, I have asked 
you whom. 

(Mr. Adair further consults with Mr. White.) 

Mr. Rivers. He feels he is in enough trouble as it is. 

Mr. Harpy. I am not trying to get you in trouble. 

Mr. Apatr. No. 

Mr. Harpy. But how can you expect this committee to sit up here 
and accept information which you have presented in your di 
testimony and which you are unwilling to elaborate on? Now, if you 
have any real reason to believe that, let’s know what that reason is. 

Mr. Aparr. I think the committee, Mr. Hardy, is perfectly able 
to confirm or to reject the statement that I have made. 

I can go further and say that it is my belief that the Chrysler Corp. 
submitted a bid on the 12th of December. 

Mr. Harpy. Well, that is getting pretty close to what I asked you. 

Mr. Brooxs. I think Mr. Hardy is correct in asking for that infor- 
mation, Mr. Chairman. I think the committee ought to have it. 

Mr. Héserr. I will now say the committee will not press Mr. Adair 
to answer that question. The committee investigators have inter- 
viewed these people and they will be able to speak for themselves. 

Mr. Harpy. Mr. Chairman, I can fully understand that situation. 
But on the other hand, when a witness makes a statement I think 
the committee is entitled to know the basis on which the witness has 
made his statement. 

Mr. He&serr. The witness has said on the slip of the tongue of 
an individual. I don’t want to have a recurrence of what took up so 
much of our time before. 

Mr. Harpy. Well, I don’t think the committee has spent any par- 
ticular amount of time on this particular point I am concerned with 
right now. I understand that we do at least have this much identi- 
fication, that you base that belief on the slip of the tongue of a Chrysler 
negotiator ? 

r. Apam. Mr. Hardy, may I ask you a question? Is it that you 
doubt that this did happen ? 

Mr. Harpy. I am not on the witness stand. 

- Aparr. I know you are not, sir. And I don’t feel I am on trial, 
either. . 

Mr. Harpy. No. I don’t think the committee is making any indi- 
cation that anybody is on trial, except we want to find out what all 
the facts are here. I think the committee is entitled to know your 
basis, and that is why I wanted to get that brought into the record, 


and I just want to be sure now that I am properly interpreting what 
you have said. 
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Mr. Aparr. Mr. Hardy, I have twice today been asked to testify 
on the basis of scuttlebutt, and I have not testified on the basis of 
scuttlebutt. 

Mr. Harpy. Mr. Adair, I go back to your original statement. You 
said in your original direct testimony that you have reason ‘to 
believe—— 

Mr. Aparr. I have reason to believe. 

Mr. Harpy. And I asked you that basis. 

Mr. Aparr. And I have stated what that company was. Now, one 
of the investigators who was in Dayton on the 4th or 5th of March, 
I think, is Mr. Tyler, and he is sitting here. 

Mr. Harpy. Permit me to just interrupt. I just want to clear 
up one point. And I ask you if I have correctly understood you to 
say that the basis of your belief was a slip of the tongue by a Chrysler 
negotiator. Is that what you said? 

fr. Aparr. That is correct. 

Mr. Harpy. That is all. That is all I wanted to find out on that. 

Now, Mr. Chairman, one other point. 

Do I understand—this is not the record that Mr. Adair made. 

I am trying to draw on my own recollection now. But in our dis- 
cussion of an analysis of the prices submitted, were we not advised 
by the Air Force that they made the award to the lowest bidder? 

Mr. Courtney. Yes, sir. 

Mr. Harpy. Did we at that time analyze the bids to bring out the 
tact that the Chrysler bid was slightly below 

Mr. Courtney. I think I ought to explain the black figure on the 
right-hand column which I think has confused you. The basis of the 
statement of the Air Force that it had selected the Recony, which runs 
just directly below it, $2,458,000, was that it had excluded and did 
exclude in fact the $2,432,000 bid as being or as having been received 
after the Recony bid had been approved, and that therefore it could 
not be considered. 

Mr. Harpy. No, that is not my point. My point is this: On your 
red figures, according to this chart, if that is a correct tabulation 

Mr. Hess. Mr. Hardy, if the gentleman will yield, there was a dis- 
count given on the Recony bid. 

Mr. Harpy. I understand that. 

Mr. Hess. And that brought it lower than Chrysler. 

Mr. Harpy. The asterisk there is the thing that I am trying to 
understand right now, Mr. Hess. According to this chart, the Recony 
bid with the asterisk, which says, “Includes discounts,” is still a little 
bit higher than the Chrysler bid. 

Mr. Anatr. I think I better explain that for you since I put those 
figures down. 

Mr. Harpy. I wasn’t sure what those figures were. | 

Mr. Héserr. They are not the committee figures, Mr. Hardy. 
Mr. Adair can explain it. 

Mr. Anpatr. Actually I think these were taken from the testimony. 
There were certain other items of engineering data and engineering 
materials which Chrysler bid on and which brought their price up 
above. Recony’s. 


The extra data is the thing that brought the 447,000 above the 
458,000. 
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Now, there was no testimony as to the actual value of that data 
and what the various bidders had bid. 

My bid happened to include all of the data. And apparently the 
Recony bid included all of the engineering data. But apparently it 
was not, all ineluded in the Chrysler bid. You can bid it separately. 

Mr. Harpy. Now, just one other brief question, Mr. Chairman. Mr. 
Rivers inquired a while ago as to—no, I believe it was Mr. Cunning- 
ham—as to whether you Red information that other bidders during 
the process of negotiation were advised concerning your bid, and I 
believe you referred to the writing of some possible reduction in the 
per unit price. 

(Mr. Adair nods.) 

Mr. Harpy. That was with respect to 1 of the 2 bidders that you 
diseussed the negotiations with. 

Mr. Anarre. Yes; that is correct. 

Mr. Harpy. Did you have information that the other of the two 
bidders whose representative you discussed this matter with also had 
received some information concerning the extent to which they would 
have to reduce their bid? 

Mr. Apair. No; I don’t think so. In discussing this with their chief 
negotiator and president, I specifically inquired as to whether or not 
they had had any information concerning our bid, other than that we 
were—that there were lower bids—and my recollection is that I was 
told “no,” and they told me that they understood that until 4:30 on 
the afternoon of December 10 they were low. That was not elaborated 
upon—how they knew that or what the basis for their statement was 
in that respect. 

Mr. Harpy. That is all. 

Mr. Rivers. Mr. Chairman, may I ask? What was the deadline on 
this? 

Mr. Hess. 4:30 on the 10th of December. 

Mr. Rivers. 4:30 on December 10 was the deadline. 

Mr. Apatr. That was the cutoff date established by the Air Force. 

Mr. Rivers. Did I understand you to tell Mr. Hardy you knew of 
one contractor that was permitted to bid as late as the 12th? 

Mr. Apatr. I say that was my belief. 

Mr. Rivers. You heard that from some source? 

Mr. Apair. That is my belief. 

Mr. Rivers. Your belief? 

Mr. Anpatr. Yes. 

Mr. Rivers. And did you mention the name of that company ? 

Mr. Apatr, Yes; I think I did. I said it was Chrysler Airtemp. 

Mr. Rivers. I understood you to say it was Chrysler. That the 
Chrysler was permitted to bid after the deadline on December 10, at 
4 o'clock. 

Mr. Aparr. That was my belief. 

Mr. Rivers. Yes. 

Mr. Avatr. I think it can be cleared up since Mr. Tyler is sitting 
here, and he was the investigator who called on them. 

Mr. Hézerr. We will call on him. 

Mr. Rivers. We will ask him. I wanted to get that straight. I 
wasn’t certain. Dates are very important in this thing, and you have 
to keep refreshing your memory if you want to keep in business on it. 
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Mr. Bares. Mr. Chairman. 

Mr. Heépert. Mr. Bates. 

Mr. Bares. Mr. Adair, you mentioned about prejudice in this case 
and also about possible recriminations. As I recall the testimony, 
haven’t you had about 60 contracts with the Government ? 

Mr. Aparr. I think that if we were to use dollar values, ranging 
from two or three thousand dollars up to 1 million, we probably have 
had more than 60. 

Mr. Bares. It seems to me that was the figure given. But anyway, 
it was at least 60. 

And isn’t it also true that since you brought this matter to the atten- 
tion of the committee originally, your business with the Government 
has doubled, from one million and a half, was it, to $3,000,000? 

Mr. Apatr. Yes; that is right. 

Mr. Bares. Well, that is the thought that was running through my 
mind when you were talking about prejudice. It seems to me you 
are getting a pretty share of this. And especially since you originally 
complained to the committee. 

Mr. Aparr. Well, if I may say, Mr. Bates, each one of the contracts 
that has had any substantial dollar value has been abortively obtained 
through bringing a complaint to this committee. 

We have yet to get our first major contract with the Air Force, prime 
contract, without coming to this committee to state that we were not 
about to get it, and that we were about to lose the contract. 

Mr. Bates. But you perhaps didn’t get as much as you intended to 
get or expected or perhaps in your mind should have got. But you 
are at least getting twice as much now as you did when you originally 
came before the committee. That is correct; isn’t it? 

Mr. Aparr. Only by bringing matters to the committee. 

Mr. Bares. Well, at least as far as recriminations are concerned, 
then, you haven't suffered as a result of those in the past, since you 
first brought these matters to the attention of the committee. 

Mr. Aparr. Unless you feel—I mean unless we can rationalize and 
say that this is a pleasant experience, coming before the committee 
and fighting a thing like this through, I think we have lost; yes, sir. 

Mr. Bares. I am talking about dollarwise, Mr. Adair. You have 
doubled your business with the Government since you first brought 
this matter or another matter, similar matter. 

Mr. Aparr. Yes, sir; that is correct. 

Mr. Bares. So far as dollarwise you haven’t suffered any recrimina- 
tions; is that correct? 

Mr. Apair. I think that is correct, Mr. Bates; yes, sir. 

Mr. Bares. Now, you have suggested certain things. One, a cutoff. 
You thought there ought to be a definite cutoff as far as final price is 
concerned ; that the point should come when everybody would thor- 
oughly understand this is the date and you can submit no further bids. 
It would do away with the misunderstanding or however else you 
might want to phrase that. hypothetical question which you made: 
isn’t that correct? That is one of your recommendations. 

(Mr. Adair nods. ) 

Mr. Bares. Now, if you had this particular contract, you would have 
invested considerable money into it by this particular date; wouldn’t 
you have? 
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Mr. Apvatr. No. It would be considerable by my standards. We 
would probably have $15,000 worth of engineering time in it perhaps, 
either have it in or budgeted for the next 90 days. The material bill 
on this job will run somewhere around $8 per unit. There are 
only two units that can be built prior to first article approval. So 
if you had all of the material for both first articles, you couldn’t—it 
would be difficult, even with waste, to, let’s say, have more than $20,000 
invested in material. The labor would probably run around 1,000 
hours per unit on the first articles. That couldn’t possibly be spent 
as of now; since this contract was awarded on the 10th of January, 
there would be a good deal of preliminary engineering work that would 
have be done prior to the commencement of any fabrication and 
assembly. 

Mr. Mares: Well, if we accepted your recommendation of canceling 
this contract, it would cost around $20.000; is that your estimate? 

Mr. Apvatr. No, I didn’t say 20. If all the material had been bought, 
if all of it had been bought and received and couldn’t be canceled for 
refund oe credit, there would be perhaps a maximum of $20,000 in 
material. 

There might be another $15,000 to $20,000 in engineering time, 
drafting, and perhaps some first article labor. 

It would certainly seem to me that the outside or maximum figure 
that could have been invested in this time would be $40,000 or $50,000 
at the very outside. 

Mr. Bares. Now, there is no doubt in your mind that this could 
have been an advertised bid? 

Mr. Apart. None whatever; no, sir. 

Mr. Bates. Even though you say that the specifications are good 
for only 2 or 3 years, at the most, you believe that the Government in 
this particular case could have written specifications? 

Mr. Apatr. This specification is a very adequate specification. 

Mr. Bates. Now, from your own general experience, you find that 
that is generally the situation, that many more bids can be advertised 
than negotiated ? 

Mr. Aparr. Yes, it is my impression that virtually all of these pro- 
curements—certainly after the first procurement, the first-time it is 
bought—«an be handled on a straight IFB basis. 

Mr. Bates. Now, from the point of view of the Government, how 
would the Government save on such an operation as that, such a 
change—by advertising instead of negotiating? What would be the 
advantage of the Government doing that? 

Mr. Aparr. I think the advantage would be confidence on the part 
of industry generally. That it could bid a job and if it was the low 
bidder it would get the job, and that it didn’t have to invest time and 
money in negotiation which might resolve itself into meaningless addi- 
tional time, and that you would get more responsible bids at the outset. 

Mr. Bates. That is all. 

Mr. Hésert. Any further questions of the members? 

Mr. Courtney. I have two questions, Mr. Chairman. 

Mr. Hésert. Mr. Courtney. 

Mr. Courtney. On the question of the material costs or invest- 
ment which you just mentioned in response to Mr. Bates, in answer 
to a question of mine you indicated that 90 percent of these parts 
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were commercial parts purchaseable on the open market, and that you 
would purchase them from—such, for example as the motor itself. 

(Mr. Adair nods.) 

Mr. Courtney. Of course, the amount invested by a paeneD ere at 
this time in anticipation of performing the first two articles, if it-were 
canceled at this time, the commercial parts would still have a market ; 
would they not 

Mr. Anam. Yes, sir. 

Mr. Courtney. By which, whatever sum you probably invested, 
could be reduced ? 

Mr. Aparr. And in all probability could be taken over by any sub- 
sequent contractor on this work. 

Mr. Courtney. No. 2: I would like to ask you one further question 
about the amount of government that you have. You gave the figure 
here, which I have forgotten at the moment. But it ran something 
like a million and a half dollars in prior years. Was all of that in 
prime contracts or was it in subcontracts ? 

Mr. Aparr. There has been some of both. 

Mr. Courtney. Well, what would be the approximate division, if 
you have an opinion ? 

Mr. Apatr. Through 1953, it was all prime contracts. In 1954, it 
was about 50-50. 

As of today, we are about 80 percent on subcontracts and about 20 
percent on prime contracts. 

Mr. Courtney. But when you speak of the subcontracts, you are 
speaking of subcontracts to a military contractor ? 

Mr. Apatr. Right. 

Mr. Courtney. And articles being furnished for military use com- 
parable to or at least in the same general field as the prime contracts 
to which you refer. 

Mr. Aparr. Yes, so far as the Air Force or Government supervision 
is concerned, there is no difference in our being a prime or first tier 
subcontractor. 

Mr. Courtney. So far as the use of the article is concerned. 

Mr. Aparr. And the use is the same. 

Mr. Courtney. Is the same, but submitted as a subcontractor to a 
Government prime contractor; is that correct? 

Mr. Anarr. That is right. 

Mr. Courtney. About 80-20 at the moment. 

Mr. Apatr. Anproximately 80-20 at the moment. 

Mr. Rrvers. May I ask one question before you go? 

Mr. Héperr. Mr. Rivers. 

Mr. Rivers. You mentioned that all of them with the exception of 
Chrysler ‘would use the same type of compressor, did you, Mr. Adair? 

Mr. Avarr. I made that statement, yes. 

Mr. Rivers. Would you mind, for my own information, telling me 
what are regarded as the outstanding compressors in the trade? 

Mr. Anarr. Well, Lam sure that is a matter of opinion, but the Trane 
Corp. makes 

Mr. Rivers. How do you spell that ? 

Mr. Apatr. T-r-a-n-e, of La Crosse. Wis., make a very fine com- 
pressor. and we have it on a number of military applications. 

The Tecumseh 
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Mr. Rivers. That is one I was trying to think of. I remember that. 

Mr. Apatr. Tecumseh, located in Tecumseh, Mich. They make— 
they primarily make smaller sized compressors. The Carrier Corp. 
in Syracuse make a fine compressor. The York Manufacturing Co., 
of York, Pa., make a fine compressor. 

Chrysler Airtemp make a line of compressors. 

Mr. Rivers. Does Chrysler make any for commercial, other than 
their own, business ? 

Mr. Apatr. I think Chrysler has sold compressors to other original 
equipment manufacutrers, but I have never bought any, and I can’t 
be certain. 

I am under the impression that a Chrysler pump or compressor may 
have been used by the Recony Corp.'in the production of the A-3 air 
conditioner, but 1 am not certain of that. 

Mr. Rivers. And doesn’t Copeland put out a compressor ? 

Mr. Aparr. Copeland in Sidney, Ohio, make a very fine line of small 
hermetic compressors and I think they may make some of medium size. 

Mr. Aparr. Of course, there is Frigidaire, a division of General 
Motors. 

Mr. Hépert. All right, thank you very much, Mr. Adair. 

The committee will stand in recess until 10 o’clock Wednesday 
morning. 

(At 11:15 a. m. the subcommittee adjourned, to reconvene at 10 
a.m. Wednesday, March 27, 1957.) 
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House or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D. C., Wednesday, March 27, 1957. 

The subcommittee met at 10:10 a. m., Hon. F. Edward Hébert 
(chairman of the subcommittee) presiding, with the following mem- 
bers present: Mr. Hess, Mr. Brooks, Mr. Gavin, Mr. Rivers, Mr. Cun- 
ningham, Mr. Fisher, Mr. Bates, Mr. Hardy and Mr. Osmers. 

Mr. H&zert. The committee will be in order. 

Mr. Courtney. Mr. Chairman, we are prepared this morning to 
resume our consideration of the subject of negotiations as practiced, 
with particular reference to the contract for MA-3 air conditioners 
on which 5 different companies were qualified and 5 bid. 

We have already heard from one company. And we have this morn- 
ing the representatives of the other 4 bidders, 1 of whom was awarded 
the contract, who have kindly consented to come to Washington and 
describe their experiences in the course of the negotiation. 

We have in the chair Mr. Hoffman, of the Acme Precision Products 
Co., of Dayton, Ohio. 

Now, Mr. Hoffman, would you give us your full name, please, and 
your position with the company ? 

Mr. Horrman. My full name is Robert K. Hoffman. Iam manager 
of the engineered products division of Acme Precision Products, Inc. 

Mr. Courtney. That concern is located in Dayton, Ohio, and it is 
a manufacturing concern, fabricating metals and other things. 

Mr. Horrman. Primarily, yes. 

Mr. Courtney. Primarily metals. »You are also engaged in the 
manufacture of air conditioning equipment; are you? 

Mr. Horrman. We are; yes. 

Mr. Courtney. Now, your company has participated in a number 
of Government procurements; has it not? That is, you have re- 
sponded to proposals and requests for bid over a period of years? 

Mr. Horrman. We have responded both to requests for proposals 
and for invitations to bid. 

Mr. Courtney. Now, the subcommittee would be interested this 
morning, Mr. Hoffman, in your actual experiences in the course of 
the negotiations that were said to have been conducted with you by 
the Air Force representatives in November of 1956, and following 
through until the contract was finally awarded. 

Now, just to sum the thing up, of course, we understand that you 
and four others were placed upon the qualified list of producers, as a 
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result of technical proposals which were submitted by you, or by your 


company, rather. 

Mr. Horrman. We assume that that is accurate; yes. 

Mr. Courtney. Well, in all events in November, you did commence 
conferences at Shelby, Ohio; did you not, Mr. Hoffman ? 

Mr. HorrmMan. Yes; we did. 

Mr. Courtney. And did you discuss the technical features of your 
proposals with the representatives of the Air Force during those visits ? 

Mr. Horrman. We conducted one formal negotiation with the pro- 
curement people at Shelby, on, I believe, the 15th of November. 

In the morning, we discussed technical aspects or technical proposal. 
In the afternoon, we discussed the cost factors. 

Mr. Courtney. Now, who participated in the negotiations from 
your company and on the part of the Air Force? 

Mr. Horrman. Well, representing Acme there were Mr. Fish, Mr. 
Odom, Mr. Krich, and myself. 

Mr. Covrryey. Now, those gentlemen are all executives of your 
company ? 

Mr. Horrman. They are. 

Mr. Courtney. And have been for some time; I take it? 

Mr. Horrman. Mr. Fish was new with us at the time, but he is one 
of our executives. 

Mr. Courtney. Well, would you say that you were in charge of your 
group ? 

Mr. Horrman. I personally conducted the negotiations; yes, sir. 

Mr. Courtney. Now, just tell us what you mean by negotiations? 
What transpired on these meetings, in your own words, so we can 
understand what this business of negotiation is, as practiced ¢ 

Mr. Horrman. Well, I think that we ought first, to decide which 
feature of the negotiations we are going to discuss. 

Mr. Courtney. Well, discuss the technical proposals first, and then 
we come to the question of price. 

Mr. Horrman. All right. We had submitted a technical proposal 
to the Air Force in September. The technical proposal was approved 
and we were given a letter by Shelby saying it had been approved, but 
that 1 or 2 minor features were not clear, and they asked us to come to 
Shelby for the purpose of discussing those items which were still in 
doubt. So November 15, we went to Shelby and discussed with Lieu- 
tenant Schneiderman and Mr. Hickel, and I believe also, Mr. Clark 
of WADC, the technical man on this type of product. We-submitted 
a supplementary proposal clearing up the features which were in doubt 
and discussed them at some length with Mr. Clark 

Mr. Courtney. Who conducted the negotiations—who spoke for the 
Air Force in that group of three whom you have mentioned ¢ 

Mr. Horrman. The morning conversations were primarily between 
between myself and Mr. Clark. 

Mr. Courtney. So then after you had resolved whatever had to do 
with the technical proposal, you met in the afternoon; is that right ? 

Mr. Horrman. Correct. 

Mr. Courtney. Now, just tell us what transpired with respect to 
the price that you ultimately submitted? Who said what, and how 
did you arrive at your price? 
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Mr. Horrman. Well, when we went into the meeting in the after- 
noon to discuss the price which had been submitted with our initial 
bid we also took an alternate proposal based upon the use of a smaller 
engine, and a smaller compressor. 

Mr. Courtney. Then, as a result of the morning conference it had 
been decided that you might substitute an item which you had origi- 
nally suggested ? 

Mr. Horrman. That is correct. We might substitute an item. We 
submitted at the morning conference an alternate technical proposal 
calling for the smaller engine compressor. In the afternoon we sub- 
mitted the alternate price proposal. And the acceptance or rejection 
of that price proposal was contingent upon the approval of the tech- 
nical proposal submitted in the morning. 

Mr. Courtney. Now, did you at the time you commenced your nego- 
tiation on price know the bid of any other contractor? 

Mr. Horrman. We did not. 

Mr. Courtney. Were you ever told or did you inquire in the course 
of this meeting in the afternoon whether you were the low bidder or 
whether someone was lower than you ? 

Mr. Horrman. I know I personally did not inquire whether we were 
the low bidder. 

Mr. Courrney. Well, were you told that someone was lower than 
you? 

" Mr. Horrman. I have no recollection of having had that informa- 
tion. 

Mr. Courrnry. Were you told the position of any other of the 
bidders? Of course, I assume you knew that other people had par- 
ticipated in the bidding? 

Mr. Horrman. We abe that there were other people being nego- 
tiated with. We did not know our relative position in the group. We 
still don’t today. 

Mr. Courtney. Was anything said to you or a suggestion made to 
you by the Air Force representatives about revising your price to get 
closer into the competition or any suggestion of that kind ? 

Mr. Horrman. Well, during the afternoon discussions between my- 
self and Mr. Evans, the cost analyst—I think it is Philip Evans. He 
has been mentioned here before. We discussed the various factors 
which comprise our costs. 

Mr. Courrney. You had presented the cost breakdown, I take it? 

Mr. Horrman. We did at that time; yes. 

Mr. Courtnry. Now was that cost breakdown on the basis of the 
original submission or of your alternate proposal or both ? 

Mr. Horrman. Both. We had separate cost breakdowns. 

We discussed the several factors, as I said before, and during the 
discussion we were told our labor factor appeared high as compared 
to some of the other bidders. No comment was made on the other 
factors which contributed to our cost. 

Mr. Courtney. So the only mention of an item of cost was having 
to do with your item for labor as shown in your cost breakdown. 

Mr. Horrman. That is correct. 

Mr. Courtney. Now, can you give us some idea so the committee 
may understand what goes on at these meetings what was said to 
you about the labor cost? 
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Mr. Horrman. Well, it is rather difficult to recollect precisely what 
was said. 

Mr. Courtney. Reconstruct the substance of it. 

Mr. Horrman. At this time. However, the analyst did point out 
that, as compared to several other bidders on the same item, it ap- 
posred that we had overstated our labor, or estimated high on the 
abor. 

Mr. Courtney. Was there any discussion about your total figure, 
the total figure contained in your proposal, either the original or the 
alternate ? 

Mr. Horrman. I can recollect no discussion of the total figure. 

Mr. Courtney. Was there any suggestion made to you or were you 
er asked to revise your price by any representative of the Air 

orce ? 

Mr. Horrman. We were told that we could revise our price if we 
wished. We were not asked to revise our price. 

Mr. Courtney. And when did the discussions with reference to re- 
vision of price occur with reference to your discussions on labor costs ? 

Mr. Horrman. I believe that those discussions came at the termina- 
tion of the afternoon meeting. 

Mr. Courtney. At what time did you come to the conclusion to 
submit a revised figure or the figure that you finally submitted? 

Mr. Horrman. Well, on our way back to Dayton the four of us who 
had attended the meeting discussed the matter, and exchanged our 
impressions of the negotiation, and concluded that we were probably 
not the low bidder. 

We discussed all of the factors that comprised our cost. We con- 
cluded that there was only one area in which we could be wrong, and 
that lay in our labor figure. 

So, upon returning to Dayton to our own company office, we dis- 
cussed the thing at some length. Over the next several days we dis- 
cussed the thing at some length, and we thought that we would like to 
have this job, of course, being a rather attractive plum, and we con- 
cluded that we were willing to reduce our labor figure somewhat since 
it. was an estimate. 

We made the maximum reduction that we considered possible, and 
submitted a revised bid on the 28th of November, by wire, and sub- 
stantiated by letter on the 30th of November 1956, 

Mr. Courrney. Well then, would it be correct to say that the dis- 
cussions with respect to price which you had on the afternoon of this 
visit to Dayton, that is visit to Shelby, the suggestion that your labor 
costs didn’t compare with those of other bidders was the basis upon 
which you revised your bid, rather than on any suggestion made to 
you or invitation given to you by the Air Force? 

" Mr. Horrman. That is correct, sir. We assumed from the con- 
versations which we had held that as I said previously, we were not the 
low bidder. 

We were looking for ways to cut our price to the point where we 
might be competitive. 

Mr. Courtney. And because of these conversations, you hit on the 
item of labor. 

Mr. Horrman. Well, it was the only item open to us actually. The 
cost of the materials and purchased items was pretty well fixed. We 
had little control over that. 





STUDY OF ARMED SERVICES PROCUREMENT ACT 399 


Mr. Courtney. That is because these were commercial purchase 
parts, is that right? 

Mr. Horrman. Correct. 

Mr. Courtney. Now, then, after that—let’s make the assumption 
there has been testimony on it here. You received a telegram that no 
unsolicited bids would be received after December 10, 1956. Do you 
recall receiving that telegram ? 

Mr. Horrman. I do, indeed. 

Mr. Courrney. What interpretation, if any, did you place on that 
telegram, as a businessman. 

r. HorrMan. | assumed that the telegram meant precisely what it 
said. 

Mr. Courtney. Well, what would that mean? 

Mr. Horrman. That after the 10th of November no additional bids 
would be received. 

Mr. Courtney. December 10, after December 10. 

Mr. Horrman. 10th of December, I beg your pardon. 

Mr. Courtney. Did you place any interpretation on the word— 
did the word “unsolicited” as used in the telegram suggest or mean 
anything to you? 

Mr. Horrman. Well, of course, having participated in negotiations 
previously, and having familiarized ourselves with the Air Force 
procurement regulations, we know the meaning of the two terms, 

‘solicited” and “unsolicited.” 

“Solicited” bids, of course, would be those requested by the procure- 
ment officials; “unsolicited” would be those that were voluntarily sub- 
mitted by a bidder. 

Mr. Courtney. What would you say as to the bid which you sub- 
mitted, whether it was asked for by the Air Force or was volunteered 
by you after this discussion ? 

Mr. Horrman. I would say that bid No. 1 submitted in September 
was solicited. I would say that bid No. 2 and the alternate submitted 
the 15th of November was solicited. I would say that bid No. 3, sub- 
mitted the 28th of November, was unsolicited. 

Mr. Courtney. Now, did you have any other communications after 
you submitted your proposal of the 28th of November, which I guess 
is your final proposal# Did you have any other communications 
a your company and the Air Force with respect to this con- 
tract 

Mr. Horrman. I know of none. Perhaps I should say I recollect 
none. 

Mr. Courtney. You recollect none. Now, that, in total, then, is 
the full amount of the price-revision discussions as you recall them, 
and as your representatives recall them, that you have told here this 
morning? 

Mr. Horrman. That is it. 

Mr. Courtney. And when, after that time of the 28th when you 
submitted your proposal, did you learn anything about the letting of 
the contract, or did yout 

Mr. Horrman. Well, there was a long period during which informa- 
tion was not available. However, we found in January—I don’t know 
the precise date; I would say it would be the early part of January— 
that the award either would be or had been made to another firm. 
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Mr. Courtney. But you received no notice, did you? 

Mr. Horrman. We received a notice sometime after that, that the 
award had been made. 

Mr. Courtney. I see. So ultimately, they did get around to notify- 
ing you that you were—— 

Mr. Horrman. I believe we did. We customarily receive such a 
notice. 

Mr. Courtney. Now, Mr. Hoffman, could you express an opinion 
to the committee whether or not, in your opinion and in your experi- 
ence as a businessman, this type of contract. and the bid that you sub- 
mitted could have been handled on sealed bidding or whether it 
required the negotiations that you have indicated took place ? 

Mr. Horrman. Well, I feel that to handle a problem of this type on 
the sealed bid without drawings would be difficult from the standpoint 
that it would probably result in an unsatisfactory contract to the 
Government. 

Mr. Courtney. Well, now, when you are discussing the subject of 
negotiations as you have outlined them here, the discussions of the 
morning of November 15, which had to do with the method by which 
you proposed to assemble and produce and make this gadget operate— 
after those discussions and after your discussions with respect to 
price, didn’t you in fact put in what amounted to a sealed bid? 

Mr. Horrman. We hope it was a sealed bid. 

Mr. Courtney. On price, I am talking about. 

Mr. Courtney. On price. 

Mr. Horrman. Right. 

Mr. Courtney. So, in your opinion, then, would it be fair to say 
that, after the negotiations with respect to your technical proposals 
and how you were going to build this article, then you would have 
been in the position to put in a sealed bid without further ado? 

Mr. Horrman. Well, I am sorry, I misunderstood your question 
previously. When you said “sealed bid,” I was thinking that you 
were asking about an invitation to bid. 

Mr. Courtney. No; I wasn’t thinking about that. 

Mr. Horrman. Which is the sealed-bid method that is customarily 
employed. 

Mr. Courtney. I wasn’t thinking about that at all. 

Mr. Horrman. Yes. I feel this, I feel it would be fair to everyone 
if unsolicited bids were never accepted. 

Mr. Courtney. And in a situation such as you have described here 
today, didn’t you, as a matter of fact, so far as price is concerned, 
do the same thing you would have done on an invitation for bid, and 
that is, you submitted a sealed proposal in dollars? 

Mr. Horrman. We can only submit a proposal. Whether it is 
sealed or not is not our concern. We have nothing to do with the 
method of handling that after it is received. 

Mr, Courtney, Did you consider that you had any negotiations 
on price that indicated to you where you stood in the bidding or 
what you ought to reduce or whether compromises or changes could 
be effected ? 

Mr. Horrman. I feel that during the course of the negotiations 
the Air Force cost analyst was primarily interested in getting a con- 
tract that was equitable to the Government, and that he was personally 
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concerned with making sure that the cost. factors of the successful 


bidder, whoever they may be—and he had no knowledge at that time 
who might be the successful bidder—were in line. He had no certain 
kibelédia that the contract would be let to the low bidder. I under- 
stand it is the prerogative of the procurement people to let the contract, 
to anybody that they feel is qualified on a request for proposal, not 
necessarily the low bidder. 

Mr. Courtney. The low, responsible bidder ; is that right? 

Mr. Horrman. Right. So the cost analyst at that time was at- 
tempting to make sure that the people with whom he was negotiat- 
ing were presenting a fair proposal. 

rr. Courtney. Then, so far as you are concerned, Mr. Hoffman, 
on the question of price, which is one of the issues we are considering 
separately from the technical proposals, you just guessed you were 
high on labor because of the statement 

Mr. Horrman. We didn’t have to do much guessing. We were told 
we were high on labor; yes. Then we assumed that that would per- 
haps throw us out of line on the overall price. 

r. Courtney. Then you went back and revised your proposal and 
submitted it? 

Mr. Horrman. We did. 

Mr. Courtney. Finally. And nothing happened after that in the 
way of discussions ? 

Mr. Horrman. As far as we are concerned, that was the end of it. 

Mr. Courtney. That is all; thank you, Mr. Hoffman. 

Mr. Hésert. Mr. Hoffman, let me ask you 1 or 2 questions to clear up 
something in my own mind. Now, as laymen, in speaking of negotia- 
tion we understand a discussion over the pertinent facts in submitting 
a bid. Lam referring strictly now to price, and not the technical side. 
You, as a businessman, what is your interpretation of “negotiation”— 
not with the Government now, but just “negotiation,” period ? 

Mr. Horrman. Well, Mr. Chairman, I feel that negotiations are 
primarily conversations between people, whoever they may be, for the 
purpose of arriving at a solution to a problem. 

Mr. Hépserr. And in those discussions to arrive at the solution to the 
problem, your appreciation of negotiation is a complete and open dis- 
cussion with straightforward answers and questions. 

Mr. Horrman. It perhaps could be that, but of course, the Air Force 
personnel are restricted by regulations which they have to live up to, 
and I don’t think it can Gree be completely free and open. 

Mr. Héserr. Then, you say in comparison to private business, where 
you have an open and free discussion. Which is the very essence of 
negotiation. That does not exist in the Air Force. You do not have 
open and free discussion ? 

Mr. Horrman. I feel that the Air Force procurement people are 
somewhat hampered by some of their regulations, in conducting busi- 
ness in a free and open manner; yes. 

Mr. Hézerr. Because they must only ask guarded questions or make 





- guarded suggestions, and it does not give you full and free aecess to the 


facts? 
Mr. Horrsran. I think that is correct; yes. 
Mr. Hénrrr. Now, that procedure in business—undoubtedly ag a 


‘businessman you have conducted negotiations on;contracts, 





) 








402 STUDY OF ARMED SERVICES PROCUREMENT ACT 


Mr. Horrman. Indeed we have. 

Mr. Héserr. And it is an entirely different procedure? 

Mr. Horrman. Yes. 

We, of course, have no regulations of the t that the Air Force 
procurement people are encumbered with. We, of course, must live 
up to ethical or moral standards and there it stops. 

Mr. Hésvert. Well, of course we understand that. 

You can’t control the Air Force regulations. And the committee 
is interested in exploring this area of negotiations as to determine 
whether negotiations are actually carried out by the Air Force or 
the use of the word “negotiation,” is a misnomer and quite misleading 
as to actual negotiation. 

Mr. Horrman. Well, frankly, I am not sufficiently well versed in 
the Air Force procurement regulations to know precisely what the 
limitations are on the procurement people. However, I have felt, based 
on negotiations with Air Force people, that they are not free or not 
willing to discuss things frankly and openly. 

Mr. Héperr. So you avoid any negotiation, any real negotiation. 

Mr. Horrman. Perhaps. 

Mr. Hésert. You would say that as an individual. 

Mr. Horrman. That is right. 

Mr. Héserr. In your own home, if you want to have a kitchen built, 


for instance, or remodel it, you would go out and get bids and negotiate 
to the best interest of yourself. 


Mr. Horrman. That is correct. 

Mr. Hénerr. And in getting those bids, if you had A, B, and C bid- 
ding on your kitchen, and if A was high, you would tell him, “Now, 
listen, come down a little bit lower,” and after he came down lower 
ee would talk to C and ask him if he could make his bid lower, a little 

it better, in exactly those words, which the Air Force does not do as I 
understand it, from the testimony here adduced. 

In effect, they conduct a sealed-bid proposal under the guise of the 
word “negotiation.” 

Mr. Horrman. I don’t think you can say that. 

They do negotiate within their limitations, yes. They attempt to 
get the price down to the lowest possible figure. However, I think 
that they probably are reluctant to drive people—the question arises 
how long can you continue that process. 

Mr. Héserr. Until you get the best price for the Government, at a 
cutoff date. 

Mr. Horrman. What is the best price for the Government? The 
cheapest price, or the best product ? 

Mr. Heverr. The best price for the Government is the lowest price 
from the responsible bidder, in our appreciation of it. 

I think, if I may comment on that, to try to bring it into the language 
that I perhaps best understand, I think there was a play on Broadway 
some time ago in which there was a song, I Love You in M 
Fashion. That is the way they negotiate, the Air Force negotiates in 
its own fashion. 

Mr. Horrman. Surely. 

Mr. Hésert. That is all. 

Mr. Hess. Mr. Chairman? 

Mr. Hénert. Mr. Hess? 
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Mr. Hess. Mr. Hoffman, let me ask you this: the only negotiation 
that you actually carried on with the Kir Force peonle is when they 
told you your labor costs were high; is that correct? 

Mr. Horrman. We conducted negotiations on 1 day, Con an. 
On that day they did tell us that our labor factors were out of line, yes. 

Mr. Hess. That was the sole thing that was discussed with reference 
to price. 

r. Horrman. Oh, no. 

We went down through the list of cost factors, But that is the 
only one that they took exception to. 

Mr. Hess. All right. 

So they passed each one of the other cost factors by. 

Mr. Horrman. We discussed our burden rate, we discussed our 
rofit rate, we discussed our other rates, and the Air Force more or 
ess indicated that those factors were in line with what they would 

expect to pay, but that the labor factor was high. 

Mr. Hess. They didn’t tell you whether you were high or low on 
the other cost factors ? 

Mr. Horrman. I have no recollection—well, in fact, I know they 
didn’t tell us where we stood on the other cost factors. 

Mr. Hess. I believe you said that the one area where you could be 
wrong was in labor, in the labor costs. 

Mr. Horrman. Yes; that is right. 

Mr. Hess, And then you answered Mr. Courtney by saying the 
reason you said that was that the items that went in to make up this 
air conditioner were commercial items. 

Mr. Horrman. Right, sir. 

Mr. Hess. It was an assembled proposition, was it not? 

Mr. Horrman. That is correct. 

Mr. Hess. What portion of the manufacturing that went into it 
was actually, or would actually have been done in your plant? 

Mr. Horrman. Well, we, of course, would have done as any other 
of the bidders would have done, and that is we would have bought an 
engine from one manufacturer, a compressor from another, valves 
from another, and so on, right down the line, and we would have 
engineered, designed, developed, and tested the end article and as- 
sembled the production quantity of units. 

The percentage of purchase components going into end item would 
have been about 65 percent. of the selling price. 

Mr. Hess. 65 percent of the selling price? 

Mr. Horrman. That is correct. 

Mr. Hess. But what portion of the work actually done would have 
been done in your plant? Would you say 10 percent? 

Mr. Horrman. The work of assembly would have been done 100 
percent in our plant. 

Mr. Hass. Yes, I understand that. But all of the parts would have 
been purchased. You did not manufacture or you would not have 
manufactured any of the parts that went into this item? 

Mr. Horrman,. Oh, we would have manufactured a number of parts, 
We would have manufactured the cabinet. We would have manu- 
factured certain specialty items which were not available as commercial 


ts. 
Mr. Hess. What portion of the completed article would you say 
you would have manufactured ? 
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Mr. Horrman. Again, I can only repeat what I said previously, 
that the purchased items would have constituted approximately 65 
percent of the selling price. 

Mr. Hess. I see. Don’t you feel, then, with an article that is as- 
sembled such as this, that the Air Force could have drawn specifica- 
tions so there could have been sealed bids, and not negotiated ? 

Mr. Horrman. Well, I must again say that a specification leaves 
considerable leeway. 

Mr. Hess. Well, the specifications frequently say such and such 
article or equal. 

Mr. Horrman. There, we are not talking about a performance speci- 
fication. 

Mr. Hess. Oh, no. 

Mr. Horrman. We are talking about an item actually in existence 
which somebody may copy. Here. there are no items in existence 
to be copied. 

Mr. Hess. Well, motors, general motors. 

(Mr. Hoffman nods.) 

Mr. Hess. They were in existence. 

You don’t feel that a specification could have been drawn so that 
you could have filed sealed bids and bid on it in that way ? 

Mr. Horrman. Well, I don’t think it would be accurate to say that 
it couldn’t have been done that way. 

I feel that probably the end result would have been less satisfac- 
tory to the Government in more times than not. 

Mr. Hess. That is all, Mr. Chairman. 

Mr. Hésertr. Mr. Brooks? 

Mr. Brooxs. I would like to ask you 2 or 3 questions, sir. 

In the first place, when you are told something like that your labor 
estimate is out of line, were you there individually or were all of 
the competitive bidders present when you were told that? 

Mr. Horrman. We were there individually. 

Mr. Brooxs. Now, is it the policy to make suggestions to the indi- 
vidual competitive bidders or negotiators, whichever you wish to 
call them, out of the presence of others to discuss ? 

Mr. Horrman. I don’t know what the policies are. 

Mr. Brooks. Well, what are the regulations that cover it? 

Mr. Horrman. I don’t know the regulations. 

Mr. Brooks. You said you were familiar with the regulations. 

Mr. Horrman. I said I was somewhat familiar with the regulations. 

Mr. Brooks. Well, that is the part you don’t know. It would seem 
to me 

Mr. Horrman. I don’t know what limitations are actually placed 
upon the procurement people during the course of a negotiation. 

Mr. Brooks. It would seem to me that if they are going to put this 
thing on really a fair basis, that if you are going to make suggestions 
to one, the safe thing to do would be to make suggestions to everyone 
and if they were all present the suggestions would be made equally to 





everyone, and one of the troubles you have gotten into in this matter 
of negotiations was privately to suggest this to one, and suggest this 
to another one. 2 

Well, your suggestion helped you because it indicated to you that 
your labor bid was out of line. 
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(Mr. Hoffman nods.) 

Mr. Brooks. And, therefore, it should be brought in line. 

Now, a suggestion of a similar sort made to another one might have 
resulted in a change, too; so it seems to me if you are going to be 
perfectly fair in the negotiation type of bid, the same suggestion 
ought to be made in the same way to each one. Isn’t that correct? 

Mr. Horrman, Well, of course, the others might not have been out 
of line on their labor factor. 

Mr. Brooks. But they should be notified that you were told that 
your labor was out of line. Maybe the other fellow might be told, 
well, his item cost on terms was out of line, or his overhead charge 
against the project was out of line. Then you would know or every- 
one would have the same information. What is your suggestion 
there? 

Mr. Horrman. Well, frankly, [ haven’t had time to analyze your 
question. I would be very happy to consider it, and give you an opin- 
ion, but I can’t do it here and now. 

Mr. Brooks. You haven’t thought about it? 

Mr. Horrman. I haven't considered it; no. 

Mr. Brooks. Well, let me ask you some other things, then, alon 
that line. You stated that you thought that a sealed competitive bi 
method couldn’t have been used satisfactorily to the Air Force, that 
is correct, is it not? 

Mr. Horrman. Yes. 

Mr. Brooks. And you said because that was without charts and 
maps—I think that. was the term you used. 

Mr. Horrman. Drawings, I think T said. 

Mr. Brooxs. Charts and drawings. Now, if those charts and draw- 
ings had been furnished, couldn’t they have been furnished in a 
satisfactory manner to everyone ? 

Mr. Horrman. Oh, indeed they could have been; yes. In fact, that 
is the standard method of procurement, when the Government is buy- 
ing duplicates of items that have already been manufactured previ- 
ously. 

Mr. Brooks. Well now, if that is the case, then why couldn’t they 
have been furnished and why couldn’t that have been put on a competi- 
tive bid basis with sealed bids? 

Mr. Horrman. Well, it would seem to me, although I can’t answer 
for the Air Force, I don’t believe the drawings were available. 

Mr. Brooxs. Well, you don’t mean to infer that the Air Force was 
not able to furnish you drawings of what they needed ? 

Mr. Horrman. Oh, I certainly do. 

Mr. Brooxs. Why is that? 

Mr. Horrman. It hadn’t been designed yet. All the Air Force 
had at that time was a specification. 

Mr. Brooks. The Air Force had the idea and that is all they had. 

Mr. Horrman. They had the idea and they had a specification, but 
did not have the drawings. 

Mr. Brooks. You mean they had the end performance requirements, 
minimum requirements, and they gave you that? 

Mr. Horrman, Yes. It was a performance specification. 


The air conditioner was to be built to do certain things. The method 
of achieving—— 
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Mr. Brooxs. What they have is the idea and the minimum perform- 
ance and then they want you to draw upon it. 

What would be wrong with drafting the specifications in drawings 
beforehand ? 

Why can’t that be done in a case like this? 

Mr. Horrman. Of course, you have to start somewhere. 

Mr. Brooks. You have to stop somewhere, too. ; 

Mr. Horrman. I don’t presume to speak for the Air Force, but it 
has been my experience that on the first procurement the Air Force 
buys an article and they buy drawings at the same time. After the 
article has been presone and is satisfactory, the drawings are then 
Cie pregersy of the Air Force, and can be used on future procurements. 

r. Brooxs. Well, of course that would be perhaps in the first pro- 
curement. I don’t even see why it should be necessary in the first 
procurement. 

gee HorrMan. Well, somebody has to do the job of designing the 
thing. 

Mr. Brooks. Suppose they were to buy 100 automobiles, 

Would they call in someone and say, “Here, make a design of an 
automobile, we are going to buy.” 

Mr. Horrman. An automobile is a fairly standard item today. 

Mr. Brooxs. Well, it is standard, but so is an air conditioning ma- 
chine standard. 

Mr. Horrman. Not the type we are describing. 

Mr. Brooxs, Well, maybe the type that you oi in mind of auto- 
mobiles might not be exactly the same. 

Mr. Horrman. That is quite true. 

Mr. Brooxs. But it would seem to me that where you are dealing 
with a standard product like air conditioning units, you can certainly 
chart those or design them, there, perhaps not in exact final form but 
pretty close to it. 

Now, that being the case, don’t you think if they had given you 
proper charts and designs based on the first bid 

Mr. Horrman. Indeed, if they had supplied adequate drawings, 
they could have gone out for sealed bids, yes, sir. 

Mr. Brooks. You don’t want to critize them for not providing you 
with drawings and charts and putting it on a sealed competitive bid 
basis. 

Mr. Horrman. I can’t criticize them. The drawings weren’t avail- 
able. They took the only course they had, without the drawings. 

Mr. Brooxs. You don’t mean to infer they could not have presented 
drawings to you? 

Mr. Horrman. Presumably had the drawings been available they 
would have gone out for sealed bids. 

Mr. Brooxs. What do you mean by presumably ? 

Mr. Horrman, They still have an option of buying them either by 
sealed bid or by negotiated bid. 

Mr. Brooxs. I understand they have the option. 

But what is in my mind—and I don’t want to take all the time of 
the committee. 

But what is in my mind is this. 

As between the private negotiated bid, and the competitive bid, 
couldn’t a competitive bid have been used in this instance? 
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Mr. Horrman. No,T don’t think so. That is an opinion. 

Mr. Brooxs. That is an opinion. That is all, Mr. Chairman. 

Mr. Hésert. Mr. Gavin? 

Mr. Gavin. This was not an initial item. Hadn’t these same air 
conditioners been manufactured before? Did you bid on any other of 
this type? 

Mr. Baik We did not bid on the air conditioner when it was— 
this particular air conditioner—first procured sometime pow iceey- 

However, again, I think that the drawings were still not available 
because the air conditioner procured previously had not been approved 
at the time the Air Force decided to procure an additional quantity. 
Therefore, since it had not been approved, the drawings were not 
approved, and not available for use to others. 

Mr. Gavin. Don’t you believe that in view of the fact that they 
placed three previous orders on this similar type air conditioner that 
they could have developed a plan and specification ? 

Mr. Horrman. I didn’t know that they had. 

Mr. Gavin. Well, is that right, or wrong, Mr. Counsel? How many 
previous contracts had been awarded ? 

Mr. Hess. One, MA-3’s. 

Mr. Gavin. Well, weren’t there besides the MA-3 a MA-1 and 2? 

Mr. Courtney. Yes, there was a MA-4, A-7, and an A-3. 

Mr. Gavin. They had the basis on which they could have developed 
their plans and specification. 

Mr. Courtney. The models were not the same. They served differ- 
ent types of planes and different quantities of refrigerated air. 

Mr. Horrman. Yes. 

Mr. Gavin. Let me ask the gentleman this. Do you think the De- 
artment of the Air Force could have taken the time and studied it to 
ee a plan and specification to permit you to bid intelligently 

on it 

Mr. Horrman. Oh, indeed, yes. 

Mr. Gavin. How long do you think it would take to have developed 
those plans, and specifications? 

Mr. Horrman. I have no knowledge of how long it might have taken 
the Air Force to do that job. 

Mr. Gavin. Well, ordinarily if you had to develop them, how long 
would it take your company to develop such a plan and specification 
for this particular t pe unit which had certain—— 

Mr. Horrman. We 1, to design the unit, to produce a model and 
to—— 

Mr. Gavin. Not produce a model, but merely to design the unit, 
and produce the = and specification, so if you were going to let a 
contract to somebody, somebody could bid on it? How long would 
it take to you? 

Just a rough estimate. 

Mr. Horrman. Oh, I would say 3 to 6 months. 

Mr. Gavin. No further questions. 

Mr. Héserrt. Mr. Rivers. 

Mr. Rivers. Mr. Hoffman, you are the engineer for the Acme Corp. ? 
Mr. Horrman. Yes, sir. 


i Rivers. What percentage of your business is with the Govern- 
ment 
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Mr. Horrman. In 1956, approximately 50 percent. 

Mr. Rivers. What percentage with the Air Force, or the Depart- 
ment of the Air Force? 

Mr. Horrman. I can’t speak with any degree of certainty there. I 
would probably say 30 percent. 

Mr. Rivers. Roughly half of your business is outside of the Govern- 
ment ? 

Mr. Horrman. Yes. 

Mr. Rivers. So you are not dependent on the Government to stay 
in business ¢ 

Mr. Horrman. We are not. 

Mr. Rivers. Do you consider the individual or the group of indi- 
viduals who suggested to you that your labor costs were too high 
to have been qualified to make such a suggestion to you? 

Mr. Horrman. Well, from the standpoint of their being able to ana- 
lyze our proposal and tell us how many hours of labor should have been 
on the proposal, no. From the standpoint of being able to compare 
it with other bidders, yes. 

Mr. Rivers. As an engineer—and that is your business, to see that 
your company produces the best item with profit to the company, and 
still produce a good merchantable and durable product, you felt that 
you would be in a position to know what is needed in the production 
of any item. You feel that way as an engineer, don’t you? 

Mr. Horrman. I do, yes, sir. 

Mr. Rivers. Did they suggest to you that how much the president 
or the vice president or anybody else in the corporation were getting 
was too much ¢ 

Mr. Horrman. They did not. 

Mr. Horrman. Do you consider your company was treated fairly, 
impartially, such that you would willing to negotiate again on 
this or other products with the same or similar group of individuals, 
or their successors ? 

Mr. Horrman. Yes, indeed. 

Mr. Rivers. You don’t feel that you didn’t get a fair deal coming 
and going? 

Mr. Horrman. I do not. 

Mr. Rivers. From the beginning until the termination of this 
contract ? 

Mr. Horrman. I feel that we came pretty close and that we would 
be perfectly happy to go through it again on another contract. 

Mr. Rivers. Yes,sir. That is all, Mr. Chairman. 

Mr. Héserr. Mr. Cunningham? 

Mr. Cunnineuam. Mr. Chairman, I would like to ask 1 or 2 ques- 
tions. I want to be sure I understood you, Mr. Hoffman, when the 
chairman was interrogating you a while ago. 

Did you say the low bid is not necessarily the best bid ? 

Mr. Horrman. Yes. 

Mr. Cunnrncuam. Do you mean that for the Government or gen- 
erally on bidding? 

Mr. Horrman. Well, I mean that there are other factors that should 
be considered when awarding a contract for any item, either by the 
Government or by commercial industry. 
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Mr. CunntneHAM. Well, is the reason you would give, then, that 
the product of one company is not on an equality with the product of 
another company that is bidding? 

Mr. Horrman. I would rather put it this way. . This is a Govern- 
ment business. 

The Air Force is attempting to procure an item which they need, 
Certain safeguards in procurement regulations permit anybody who 
wishes to bid on an item of this type. Obviously there are many peo- 
ple in the country who are not qualified to build this particular item. 
Occasionally, one of those who is not qualified does bid, and when 
that happens it causes trouble, if he happens to be the low bidder. 

Mr. CunnincHAm. But it was my understanding that the bidding 
was based upon specification furnished by the Air Corps, and all the 
bidder had to do was show his ability to produce according to those 
specifications. 

Wouldn’t that take away the pomnality so that there would be no 
question of which one would be best 

Mr. Horrman. That is one of the safeguards that the Air Force 
has in weeding out those who are not qualified, yes. 

Mr. Cunnincuam. Well, is that weeding done before or after the 
bids are taken ? 

Mr. Horrman. Well, it is my understanding that it is done both 
ways. The preparation of the technical proposal is certainly one 
method of eliminating those who were not qualified. There are other 
firms who are perfectly qualified technically but who don’t have the 
manufacturing facilities. They are apparently taken care of by the 
facility capability reports that the Air Force has. 

Mr. CunnincHuam. I guess that is all, Mr. Chairman. 

Mr. Héserr. Mr. Fisher? 

Mr. Fisuer. No questions, Mr. Chairman. 

Mr. Hévert. Mr. Bates? 

Mr. Bares. Mr. Hoffman, from what you said I gather you con- 
sider this procurement merely a routine one, that you were treated 
fairly and that if you were the procurement officer of the Air Force, 
you would have perhaps operated in about the same fashion in which 
they did in this particular instance? 

Mr. Horrman. Well, I consider that we have been treated fairly. 
I don’t have all of the information available to me that the Air 
Force procurement people have, I don’t know whether I would have 
made a decision in the same way that they did. 

Mr. Bares. I say from the knowledge which you have. 

Mr. Horrman. But we have no reason to complain about the treat- 
ment we have received. 

Mr. Bates. Now I don’t know whether you want to answer this 


‘question, but the matter has been brought up several times. 


Do you believe that the buyers with whom you have had contract 


previously have been sufficiently experienced to protect the interest 


of the Government ? 

Mr. Horrman. Well, that again calls for an opinion. I feel that 
in all cases that we have experienced to date, the contracting officers, 
the chiefs of procurement, when considered as a whole, and not as in- 


dividuals but the office as a whole, have been well qualified to do what 
they are doing. 
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Mr. Bares, You talked a little bit earlier about the limitations of 
the procurement officers. Do you have any recommendations to this 
committee whereby some of these regulations might be changed which 
you think might be better for all people concerned ? 

Mr. Horrman. That would require a far greater knowledge of 
procurement policy and practice than I have. 

Mr. Bates. But I say from your own experience, would you have 
any suggestions? 

Mr. Horrman. I have not considered that, and I would prefer not 
to make any recommendations at this time. 

Mr. Bares. All right, Mr. Chairman. 

Mr. Hénert. Mr. Hardy? 

Mr. Harpy. Mr. Hoffman, when you revised your price, how much 
did you reduce it from your original quotation ? 

Mr. Horrman. Well, I think I can tell you exactly, or very 
closely. The price revision which was submitted on the 28th of No- 
vember reduced our price approximately $900 an item. 

Mr. Harpy. What is that in terms of the total contract ? 

Mr. Horrman. About $175,000. 

Mr. Harvy. About $175,000. 

As I understand it, you had learned from your negotiations that 
your bid was out of line insofar as labor costs were concerned which 
in substance told you that somebody else had a lower bid than you 
had? 

Mr. Horrman. That was the inference that we drew, yes. 

Mr, Harpy. And then when you submitted your revision, you were 
able to reduce your total bid by about $175,000 by reducing your labor 
cost estimate by that amount ? 

Mr. Horrman. No. We didn’t reduce our labor-cost estimate by 
that amount. We reduced our labor by a certain amount and that, 
of course, brought down our burden factor, it reduced our profit factor 
and it reduced the other fixed factors that we applied to our cost. 

Mr. Harpy. Well, the thing that I was trying to understand—and 
I don’t know that it makes any real difference, but I was trying to 
see from a percentage standpoint about how much you reduced your 
estimate of labor. 

Mr. Horrman. All right, I can give you that if you wish: $450, 

Mr. Harpy. Half of your reduction was in the labor costs. 

Mr. Horrman. And the other were in the fixed charges that were 
applied against labor. 

Mr. Harpy. Because they were all as a percentage of labor? 

Mr. Horrman. Yes. 

Mr. Harpy. Well, if of your $175,000 you only reduced or accom- 
plished half of your reductions through labor and half of your reduc- 
tion was accomplished through other items that were a percentage of 
labor, it seems unusual that the labor figure would have been the only 
one that would appear to have been out of line, because actually you 
only took half of your reduction from your labor figure. 

Mr. Horrman. You see, these factors—burden, general and admin- 
istrative expense, selling expense and profit—are figures as percent- 
ages of cost. 

Mr. Harpy. I am familiar with that. 
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Mr. Horrman. Now if we reduce our labor by a certain amount, 
then we still apply the same percentage burden. 

Mr. Harpy. The thing that I am trying to understand is this. If 
you reduced your labor fy $450 per unit, [ am having a little trouble 
understanding how you would get another $450 reduction through 
these percentage items that are applied to labor. 

Mr. Horrman. Well, it isn’t difficult to understand. We have a 
burden rate of about 75 percent of our labor. 

Mr. Harpy. I understand that the total of your burden—— 

Mr. Horrman. I don’t know that that is of any particular—— 

Mr. Harpy. The total burden and your profit must be 100 percent 
on your labor cost. 

Mr. Horrman. That is right, which I think is fairly low. 

Mr. Harpy. I just wanted to understand how this was arrived at. 
And what I was originally wondering about was what percentage re- 
duction you were actually able to make in your original estimate of 
labor cost. 

Mr. Horrman. Well, we reduced it about 20 percent. 

Mr. Harpy. About 20 percent? 

(Mr. Hoffman nods.) 

Mr. Harpy. I understood there were four in your group that were 
negotiating with the Air Force negotiators, and you have testified 
that you were not told that you were high—that there was someone 
lower, other than to have gotten the information that your labor was 
out of line. Do you have any information as to whether anyone of 
your group may have been given any idea as to the extent of reduction 
which would have to be made in order to be competitive ? 

Mr. Horrman. I have personally asked this question of all of the 

ople in our group, send they have assured me that they have not 

ad any information of that type. 

Mr. Harpy. And do you know whether anybody in your organiza- 
tion ever asked the Air Force specifically whether you were low ? 

Mr. Horrman. No; I don’t know whether that question was ever 
asked. I am certain it wasn’t asked during the course of the negotia- 
tion. 

Mr. Harpy. Do you know how much was the difference between 
your final total bid and the bid of the successful bidder? 

Mr. Horrman. Yes. 

Mr. Harpy. You have indicated earlier that you felt perfectly 
satisfied in the treatment which was accorded you. You have also 
testified that the Air Force in this kind of a procurement had a 
responsibility not necessarily to take the low bid but to take the lowest 
responsible bid and take that bid which would assure them the best 
performance of the product. 

Do I take it then, that you have no feeling that your company would 
have given a better product that would have been well worth the dif- 
ference in the figures? 

Mr. Horrman. Well, I think we were all rather disappointed that 
we lost the job. 

Mr. Harpy. I sort of got the impression from your testimony that 
you felt perfectly happy about it. 
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Mr. Horrman. No; that is not the case. We didn’t want to lose it 
any worse than anybody else in the group wanted to lose it. We 
would have liked very much to have had the job. 

Mr. Harpy. I take it then, as the engineer for your company, you 
didn’t wind up with the feeling that you would have produced a prod- 
uct that was worth more to the Air Force than the samples produced ? 

Mr. Horrman. Of course, we felt that we would have produced a 
better product; no question about it. It is too bad the Air Force 
didn’t feel that way. 

Mr. Harpy. In view of your happiness with this outcome, I sort of 
arrived at that conclusion. I am glad you corrected my impression. 

Mr. Horrman. Well, there is one thing to be said and that is there 
were 5 bidders negotiated with, and I don’t think the Air Force could 
have awarded the contract to all 5; so there are going to be 4 unhappy 
bidders. 

Mr. Harpy. Yes; but you made some point a while ago, I thought— 
maybe I place too much emphasis on it—of observing that the Air 
Force wasn’t required to take the lowest bidder. 

Mr. Horrman, That is correct. 

Mr. Harpy. And in this case I believe there wasn’t a great deal of 
difference between your bid and the successful bidder. 

Mr. Horrman. We don’t know why the Air Force chose the 
successful bidder. 

Mr. Harpy. Well, based on your philosophy, it must be assumed 
that the Air Force thought they were going to get just as good or 
maybe a better product from the successful bidder than they would 
have gotten from you. Since you were happy, I thought you must 
have concurred in their findings. 

Mr. Horrman. You are putting words in my mouth. 

Mr. Harpy. Just one other question, Mr. Chairman. Was there any 
performance bond requirement in connection with this procurement ? 

Mr. Horrman. No; I don’t think there was in this particular pro- 
curement. There sometimes is. I don’t believe it was a part of this one. 

Mr. Harpy. That is all, Mr. Chairman. 

Mr. Rivers. Could I ask him one question before he goes, Mr. 
Chairman ? 

Mr. Hépsert. All right. 

Mr. Rivers. Mr. Hoffman, do you think now in the future this thing 
may be obtained by competitive bidding as against the way this one 
was procured ? 

Mr. Horrman. I would say this, that when the Air Force has a suc- 
cessful unit, one that meets their approval, one that they are quite 
happy with, and when they have a set of drawings from which this 
article can be produced, then it can be obtained by sealed, competi- 
tive bids. 

Mr. Rivers. You think they have arrived at that ? 

Mr. Horrman. Frankly, I don’t know whether they have or not. 

Mr. Rivers. Would you think as an engineer, and a good one— 
you sure make a crackerjack witness. 

Mr. Horrman. Thank you, sir. 

Mr. Rivers. You are welcome. 

Do you think as an engineer that they have arrived at the point 
now where somebody, somewhere down the line ought to have de- 
veloped some drawings that you said a while ago were not available? 
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Mr. Horrman. Frankly I don’t know. I have heard that one other 
unit has been approved. I have never seen the unit. I can’t pass an 
opinion on it. 

Mr. Rivers. The thing that worries me—and I am as serious as I 
can be about it—every time a new plane is developed and off the 
drawing board, and they are coming out of the assembly lines—they 
are getting out of the x stage in production so fast. And it is a 
hobby of mine, airplanes. I can’t keep track of them. And I make 
it my business to try to keep track of them. We can’t find fields on 
which to land them or from which to shoot them. Don’t you think that 
every time one of those planes comes off the assembly line and gets into 
production and into operational functional units—you don’t need a 
new air conditioner to air-condition or a new concept of an air con- 
ditioner to air-condition and keep these various sensitive gadgets 
necessary to deliver these highly sensitive explosive things—you don’t 
need any kind of a special air conditioner to give them pure air inside 
one of these planes, do you? 

Mr. Horrman. Oh, now, now, I can’t agree with you at all there. 

Mr. Heéperr. Let’s not get into that area there, discussing that 
technical side. 

Mr. Rivers. Don’t you think that some air conditioner could put 
pure air in an airplane as well as some other kind of air conditioner ? 

Mr. Horrman. Have you watched the progress in the development 
of thrust of jet engines during the last 10 years from perhaps a thou- 
sand pounds up to 20,000 pounds ? 

Mr. Rivers. Thrust, you mean? 

Mr. Horrman. Yes. 

Mr. Rivers. I am talking about the engine. 

Mr. Horrman. The requirement for everything else in the aircraft 
is going up just as fast. So something that was built yesterday to 
serve planes that are coming off the line today will be out of date 
tomorrow because it won’t have sufficient capacity. 

Mr. Rivers. From an instrument standpoint. 

Mr. Horrman. Presumably. 

We don’t know what the future holds—I don’t. I am not in a 
position to guess. 

Mr. Rivers. If you knew what the future holds, you wouldn’t be 
where you are now. 

Mr. Horrman. I certainly wouldn’t. 

Mr. Rivers. You can say that again. But I am serious. It looks 
like somewhere down the line we could get a prototype to do the air 
conditioning for these instruments. You don’t think we have arrived 
at that point now? 

Mr. Horrman. I don’t think we have arrived at that point yet. 

Mr. Rivers. Do you see it in the distance? 

Mr. Horrman. We are all human. So, therefore, I don’t. 

Mr. Rivers. Well, that is a good statement. 

Mr. Héxerr. Mr. Hoffman, may I ask one other question? Do you 
know whether a capability inspection was made of your plant and 
was among the considerations in your bid? 

Mr. Horrman. We did not have a capability survey; no. 

Mr. Héserr. Was any survey made of your plant at all to indicate 
your capability and your financial position ? 
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Mr. Horrman. I am sure that the Air Force had this information 
because during the interval when we were being considered presuma- 


bly for the air conditioner we were being surveyed for 2 or 3 other 


contracts, too. 

Mr. Héserr. Well, you know that you were being surveyed and 
logically—— 

r. Theil Not this specific contract. For other contracts; yes. 

Mr. Héserr. I know. But you would naturally have to presume 
then that this survey and capability report was in the possession of the 
Air Force and was one of the considerations in the awarding of the 
contract ? 

Mr. Horrman. In a general way; yes. 

Mr. Hésert. Wouldn’t you consider that a very important feature 
of the awarding of the contract ? 

Mr. Horrman. Indeed. 

Mr. Hésert. You would consider it most important ? 

Mr. Horrman. Indeed. 

Mr. Hésert. Now, you say you have been treated very fairly, in 
your own opinion ? 

Mr. Horrman. That is right. 

Mr. Héserr. If it became known to you that an award was made— 
and I am asking this as a hypothetical question now, and not in refer- 
ence to this at all—in any contractual discussion or any so-called 
negotiation, and negotiation in quote, business with the Air Force, 
on any contract, if you had the capability and the financial resources 
and everything that goes to make that up, including the know-how 
and all, and you learned in one of these hypothetical contracts that 
the award was made to another competitor or another contractor who 
et or deficient, would you consider you had been treated 

airly? 

Mr. Horrman. No; I would not. 

Mr. Héserr. That is all. Thank you very much, Mr. Hoffman. 

Mr. Horrman. Thank you. 

Mr. Héeert. All right; Mr. Courtney, are you ready? 

Mr. Courtney. Yes. Mr. Shattock, your full name is—— 

Mr. Suarrock. Robert E. Shattock. 

Mr. Courtney. Robert E. Shattock. And you are an official of 
the Chrysler Airtemp Co., of Dayton, Ohio? 

Mr. Suattock. Right; yes, sir. 

Mr. Courtney. That is a branch of Chrysler Corp., is it? 

Mr. Suattock. Yes, it is; at Detroit. 

Mr. Courrney. Limited to or specializing in air-conditioning 
equipment ? 

Mr. Suarrocs. Right. 

Mr. Courtney. And how long have you been in that kind of busi- 
ness, Mr. Shattock, yourself? 

Mr. Suartrtock. I have been with Chrysler in similar capacity for 
10 years and previous to that had other concerns. I don’t know how 
far back you would like for me to go. 

Mr. Courtney. Mr. Shattock, Chrysler Airtemp was one of the 
bidders considered on the MA-3 air conditioning which we have been 
discussing this morning? 

Mr. Suatrocs. Right. 
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Mr. Courtney. You understand the committee’s interest, or the 
subject of the committee’s interest? 

(Mr. Shattock nods.) 

Mr. Courtney. Now. Your company put in a Renown and were 
you one of the negotiators representing your company 

Mr. Suarrock. I was. 

Mr. Courtney. There were others with whom you had consulta- 
tions since we have requested information from you in the committee ? 

Mr. Suatrocr. Richt. 

Mr. Courtney. So you are appearing, then, in behalf of your com- 
pany to tell us what went on in the course of the negotiations? 

r. SHatrock. Yes, to a limited—I mean some of the financial 
phases of it I probably would have to draw a line on. 

Mr. Courtney. Well, if you have to call for help on questions, why 
you feel perfectly free to do it. 

Now, let us get down to the events that followed after your com- 
pany had submitted a proposal to the Air Force to furnish the MA-3 
air conditioner. 

When, after your proposal was received, did you have any negotia- 
tions with representatives of the Air Force in point of time? 

Mr. Suatrocx. May I read. I have a statement which I believe 
would much quicker get through with it. 

Mr. Courtney. Proceed. I didn’t realize you had a statement. 

Mr. Suatrocx. Would you like for me just to start at the date—— 

Mr. Courtney. Why don’t you just start and describe what trans- 
spired. 

Pur, Suattock. I will read the whole thing and that will tie it in. 

I am here at your request to answer questions concerning Airtemp’s 
yarticipation in the procurement for the MA-3 air-conditioner by the 
Jnited States Air Force. 

In this regard I would like to review the events connected with 
our participation. As you know, the procurement was instigated on 
July 20, 1956, by the Air Force request for Proposal No. 33-602-56- 
3114. The initial request called for 22 air conditions, trailer mounted, 
using freon, and powered by air-cooled gasoline engines, USAF type 
MA-3. The request allowed quotations to be either f. 0. b, destination 
or f. o. b. origin. 

On the 7th of August the quantities were changed by amendment 
to 201 units and on August 10 the opening date was changed from 
the 20th to the 27th of August. The opening date was later deferred 
to the 20th of September by amendment No, 3, which also extended 
the delivery dates and established requirements for spare parts not 
to exceed 20 percent of the total cost of the units. 

Mr. Courtney. Then I understand between July and December 
there were three amendments to the requests for proposals, is that 
right? 

Mr. SHarrocx. Right. Then there was another one. The Jast 
amendment was issued on December 7, 1956, establishing a new speci- 
fication for road clearance and weight. 

In response to the Air Force’s request, Airtemp submitted its pro- 
posal on September 20, 1956, quoting a price of $2,821,290,48, based 
upon delivery f. 0. b. Shelby, Ohio. 
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By letter dated November 2, 1956, Lieutenant Colonel Jeffries in- 
formed Airtemp it had submitted an acceptable proposal and set a 
meeting for November 15th to resolve certain engineering points and 
conduct price negotiations . 

On the 8th of November Airtemp submitted a cost breakdown on 
DD Form 633 as requested by an earlier letter of Lieutenant Colonel 
Jeffries. 

At the meeting on November 15, 1956, which I attended, I made 
inquiry as to the suitability of using an engine smaller than the one 
originally proposed and changing the blower from aluminum to steel. 
We were told a smaller engine would be satisfactory if the total horse- 
power demand on the engine would be within the specifications for 
the air conditioner. We also learned that changing the blower to 
steel would not be a factor as long as the unit met the overall weight 
requirement. 

Mr. Courtney. That would not militate against your bid ? 

Mr. Suatrock. Right. Based upon using the smaller engine and 
the steel blower, Airtemp submitted new prices on the 29th of No- 
vember. This quotation was in the total amount of $2,453,434.98 for 
delivery f. 0. b. destination. We learned upon delivery of this quota- 
tion that. export and domestic packaging charges should be furnished. 
We then provided this information. 

These prices were—and this is on a unitarian basis here. The air 
conditioner, type MA-3, basic price, $12,208.14 each. Export pack- 
aging, $404.47. The selling price, export crated, was then $12,610.61 
each. 

The air conditioner, type MA-3, basic price again, $12,206.14. 
Domestic shipment, not crated, $11.22. The new selling price then 
would be $12,217.36 each for these domestic shipment type units. 

Mr. Courtnry. Now, was that spelled out that lump sum bid and 
per unit, or did vou spell out the items? 

Mr. Suarrock. We set it up in both ways. On the 4th of Decem- 
ber we received a wire stating that the date of December 10 would 
be the last day for unsolicited rebids. 

On December 12, Lieutenant Schneiderman called and talked to 
Mr. E. Connally of the comptroller’s staff requesting prices—— 

Mr. Courtney. Of your company ? 

Mr. Suarrock. Requesting prices based upon delivery f. 0. b. 
Dayton, Ohio. 

Jonsequently, the next day a letter was sent to the attention of 
Lieutenant Colonel Jeffries setting forth prices less shipping costs. 

The resulting prices were as follows: 

Air conditioner, type MA-3, basic price, $12,175.96 each, export 
crating $404.47, and the selling price, export crated, $12,580.43. 

Mr. Courtney. Now, was that export crated f. 0. b. Shelby, or 
f. o. b. Dayton ? 

Mr. Suartrock. That is f. o. b. Dayton. 

It has reduced the cost about $30. Per unit, on both items, the 
domestic shipment MA-3 unit having a base price again of 





Mr. Courtney. The packing cost remained the same and the unit 
cost remained the same excepting for the addition of freight from 
Dayton to Shelby ? 

Mr. Suarrock. Right. 
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Mr. Courtney. Let me ask you this. Was the freight cost segre- 
gated from the unit price bid ? 

Mr. Suarrock. Not until we were requested to separate it. 

Mr. Courtney. So not until December 12—— 

Mr. Suarrock. That was January 12—pardon me, December 12. 

Mr. Courrnrey. December 12 did you segregate from your unit 
sum, unit price proposal the amount of the freight which you had 
added from Dayton to Shelby? 

Mr. Suarrock. Right. We were allowed to bid in two different 
ways. 

Mr. Courtney. You were allowed to deduct that from your unit, 
is that right? 

Mr. Suatrock. No. We were permitted to bid in two ways: f. o. b. 
Dayton, our origin, or f. o. b. Shelby. 

Mr. Courtney. I see. 

Mr. Suatrock. We chose to bid Shelby. It was an option. 

Mr. Courtney. Well, let me get this straight. Then in the orig- 
inal invitation, you were given the option of bidding f. o. b. Shelby? 
Or f. o. b. Dayton ? 

Mr. Suatrock. Right. 

Mr. Courtney. But you did not spell out in either invitation, in 
the response to either invitation, the exact amount of freight which 
vou had added to each unit? 

Mr. Suatrock. No; we did not spell it out. 

Mr. Courtney. So then on December 12, in response to a telephone 
call you deducted from the proposal the amount of the freight item 
which you had added ? 

Mr. SHarrock. We didn’t deduct. We set forth, as I have read 
to you, the amount that we had in our price. 

Mr. Courtney. In other words, you excluded the freight item 
from the unit price? 

Mr. Suarrock. Yes; we separated it in terms so they could get 
their totals as we originally submitted it and the allowance we had 
made for freight. 

Mr. Courtnry. Now, let’s come down now to the matter of the 
negotiations which were conducted with respect to your technical 
proposal and finally with respect to your price. I think you fix the 
date as November 15? Other representatives of your firm are pres- 
ent with you? 

Mr. Suartock. Right. 

Mr. Courtney. Whom do you recollect as having participated on 
the part of the Air Force? 

Mr. Suarrock. Mr. Hickey, Mr. Clark, a Lieutenant Schneider- 
man. On the technical side, I believe that was all. 

Mr. Courtney. Mr. Clark. 

Mr. Suarttock. Mr. Clark. 

Mr. Courtney. He has been mentioned here before. 

Mr. Suattock. Right. 

Mr. Courtney. Was a Mr. Evans, who is a price analyst, present 
at any time that you recall? 

Mr. Suatrock. Not in the technical discussions. 

Mr. Courtney. Not in the technical discussions. 

Mr. Suatrock. No. Later in the price. 
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Mr. Courtney. Then the first discussions you had with the Air 
Force about the 15th of November, the first portion of the discussions # 

Mr. Suarrock. Yes. 

Mr. Courtney. Did they deal with your technical proposals ? 

Mr. Suatrrock. Yes; exclusively. 

Mr. Courtney. You didn’t discuss price at that time ? 

Mr. Suattrock. Well, in one sense it did get into price. : 

Mr. Courtnry. Was that where you were proposing to substitute 
the engine shield ? 

Mr. Suarrock. Right, smaller size packet engine. 

Mr. Courtney. Or asmaller size engine. 

Mr. Suartock. Yes. We found through the negotiations with them 
that they would accept an engine as long as it did meet the load _re- 
quirements as set forth in the specifications. It was a very close 
selection, but it was within the limits and was acceptable. It was a 
clarification in our mind. 

Mr. Courtney. Would we be correct in saying that what these 
technical discussions resulted in principally so far as you were con- 
cerned was the acceptance by the Air Force of a suggestion that the 
type of engine originally — or asked for could be changed ? 

fr. SHarrock. No; they didn’t suggest it. 

Mr. Courtney. You suggested it? 

Mr. Suarrock. We asked if we could submit an engine so closely 
rated up to its limit as we found it to be, and it did-—— 

Mr. ater That, then, was resolved—that question was re- 
solved in the discussions on the technical proposal ? 

Mr. Suartocs. Right. 

Mr. Courtney. As a result of which, of course, there would have 
been an effect on the price which you would submit; is that right? 

Mr. Suatrock. Yes, sir. 

Mr. Courtney. And that was discussed. Was that discussed in 
terms of dollars or any other formula? 

Mr. Suarrock. Yes, it was; after we had found out that through 
selection of a lightweight blower we were not gaining any, I wo 
say, consideration in an award if we had a lighter weight unit than 
the specifications called for. We asked if there might be an evalua- 
tion based upon total weight of the unit. 

Mr. Courtney. And that was agreed to? 

Mr. Suarrocx. They indicated that if it met the specifications, that 
was basically what their requirement would be for was the specifica- 
tions. We more or less, I believe, understood that through cutting 
down weight at a sacrifice of our position probably we wouldn’t gain 
as long as we were still within the specifications with a heavier weight 
blower. And with no dollar value Poitie placed on labor, as long as it 
stayed within the specifications, we felt that we should revise in addi- 
tion to the engine also this blower and thereby cutting some of our costs 
out of the equipment. 

Mr. Courtney. That was your own determination from the discus- 
sions which you had had? 

Mr. Suatrock. Right. We asked if there would be an evaluation 
placed upon a weight saving. That is about what it amounted to. 

Mr. Courtney. And that is about all the discussion. 


“ on sre 
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Mr. Suatrock. They again referred us back to the wording of the 
specification, and it spelled it out quite clearly. But many times those 
are considerations and this time it certainly wouldn’t have been too 
advantageous for us, I am sure, to have—— 

Mr. Courtney. Now, did you ask at any time whether your com- 
pay was the low bidder? 

r. Suatrock. No. 

Mr. Courtney. Was it suggested to you by anyone representing the 
Air Force that your company was not the low bidder during the discus- 
sions which you have described ? 

Mr. Suattock, No. 

Mr. Courtney. Did you know any of the other bidders? 

Mr. Suartrockx. No; I didn’t know who was bidding at the time. 

Mr. Courrney. At the time of these discussions? Did you—if you 
didn’t know them, did you know any prices that had been submitted ¢ 

Mr. Suarrock. No. 

Mr. Courtney. Had that been discussed m the trade and come to 
your knowledge ? 

Mr. Suatrock. No. 

Mr. Courtney. Let’s come down now to the discussions that fol- 
lowed, if any, with respect to the price proposal which you had sub- 
mitted prior to the 15th of November. What discussions were had 
with you and by whom concerning the price that was submitted ? 

Mr. Suarrock. Before the 15th? 

Mr. Courtney. No, no; after the 15th. From the 15th on. 

Let me break in here. Am I correct in saying that on the 15th you 
had a technical discussion or discussed your technical proposal and 
apparently came to an agreement that you had an acsaptible proposal ¢ 

Mr. Suatrock. Right. We clarified those items which they felt 
should be discussed at this meeting. ‘There were several. 

Mr. Courtney, That is fine. Now, what followed that discussion 
and that determination with respect to price? 

Mr. Suarrock. Well, after having determined that we could effect 
a saving through an engine size reduction and a less expensive blower 
because of steel instead of aluminum, we realized that we could effect 
a saving on those two items of approximately $1,300 a unit. 

Of course we knew we would have a chance for price negotiations 
later. But the discussion of the items came into a figure that was—— 

Mr. Courtney. But the figure of $1,300 was one that was within 
your knowledge? 

Mr. Suarrocs. Right. 

Mr. Courtney. And the knowledge of your companions in the 
negotiation ? 

fr. Suatrock. Right, because we had worked—— 

Mr. Courtney. It was not expressed during the course of the meet- 
ing, was it? 

Mr. Suarrocs. It was expressed after we had determined that we 
could furnish and meet the specifications. 

Mr. Courtney. Then you said that that could result in a saving of 
roughly $1,300. 

r. SHatrock. Right. And with that statement, that we could 
probably eliminate a cost to the extent of $1,300 to $1,400, then it 
was volunteered I would say by I believe Lieutenant Schneiderman 
that that would put us in the ball park. 
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Mr. Courtney. Those were his words, as near as you recall them ? 

Mr. Suartrock. Yes. 

Mr. Courtney. Well, was it suggested to you directly that you 
revise your price by any one representing the Air Force? 

Mr. Suatrockx. No. They left that up to us, but we could see we 
would still be abiding by the specifications. We had had that clarified. 

Mr. Courtney. Were any other items discussed by the representa- 
tives of the Air Force, such as, for example, labor or overhead, in the 
course of these discussions ? 

Mr. Suarrock. Not in the technical discussions. 

Mr. Courtney. Well, in the price discussions ? 

Mr. Suarrock. In the price discussions, our Mr. Ed Connally 
talked with Mr. Evans relative to the cost analysis. I don’t enter 
into any of the cost breakdown picture at all. 

Mr. Courrnry. Then this statement about being in the ball park 
was made by Lieutenant Schneiderman, is that right ? 

Mr. Suarrock. Yes, or Mr. Hickey. I think probably it was 
Lieutenant Schneiderman. I am not certain. 

Mr. Courtney. Well, one of the two. 

Mr. Suatrtock. Right. 

Mr. Courtney. As a result of that, did you then conclude the dis- 
cussions and return to your office and revise your quotation ? 

Mr. Swatrock. No. We met then with Mr. Evans and he did have 
some—— 

Mr. Courrney. When was that ? 

Mr. Suarrock. Thesame date. Thesame afternoon. 

Mr. Courtney. What did Evans have to say to you in the way of 
discussions of price ? 

Mr. Suarrock. He had nothing specific that I can recall. 

Mr. Courtney. Did he suggest you were either low or high? 

Mr. Suarrock. No. 

Mr. Courtney. Was there any complaint or criticism of any of the 
items in your cost breakdown that you recall ? 

Mr. Suarrock. Not to my knowledge. If there had been he would 
have said it to Mr. Connally, and I think in turn if Mr. Connally 
had any criticisms it would have come back to me in some sense 
through my having established 

Mr. Courtney. In other words, for example, if the item of labor 
which has been spoken of by the previous witness had been the sub- 
ject of discussion, that would have come to your attention ? 

Mr. Swatrock. It would have, I am sure. 

Mr. Courtney. Or the price of components, for example? 

Mr. Suarrock. Right. 

Mr. Courtney. Or overhead or any of those things ? 

Mr. Suarrock. Well, overhead I wouldn’t get into. 

Mr. Courtney. You wouldn’t get into that ? 

Mr. Suarrock. No. 

Mr. Courtney. But you have no recollection as you come here now 
of any discussions of those items by Mr. Evans so far as they would 
have influenced the final price that was submitted ? 

Mr. Suatrock. That is right. 

Mr. Courtnry. Now, then, when after the 15th of November in 
these discussions did you submit what was your final price? 
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Mr. Suarrock. On November 29. 

Mr. Courtney. November 29. 

Mr. Suarrock. Right. 

Mr. Courtney. Now, after that you received a telegram which said 
that no unsolicited bids would be received after December 10? 

Mr. Suarrock. Right. 

Mr. Courtney. At that time, or on December 10 you had submitted 
the proposal ? 

Mr. Suatrock. Yes. 

Mr. Courtney. Which followed your discussions of November 15; 
is that right? 

Mr. Suarrock. Oh, yes. 

Mr. Courtney. That was in writing ? 

Mr. Suatrock. Yes, sir; the 29th. 

Mr. Courrney. And nothing intervened between those things ? 

Mr. Suartock. No. 

Mr. Courtney. Let me ask you this. What interpretation did you 
put upon the telegram of December 4—— 

Mr. SHartock. The fourth, yes. I think much the same as Mr. 
Hoffman, that unless requested by the negotiating officers for some 
vee new bid or an amendment changing the picture, that it was 
closed, 

Mr. Courtney. It was closed? 

Mr. SHattock. Right. 

Mr. Courtney. What did the word “unsolicited” as used in the tele- 
gram mean to you, if anything? 

Mr. Swatrock. Only that it would have to be requested by them. 

Mr. Courtney. The additional request would have to follow, or 
would have had to follow. 

Mr. SHarrock. Right. 

Mr. Courtney. So then the next thing that happened to you was 
this telephone call of December 12? 

Mr. SHatrock. Right; and that wasto Mr. Connally. I didn’t-—— 

Mr. Courrney. Mr, Connally? Asking him to take the freight 
rates off your unit prices? 

Mr. SHATTOCK. Well, at least set them out within the unit price so 
he could evaluate it. 

Mr. Courtney. I see. 

Mr. Suartock. I imagine that was his purpose, 

Mr. Courtney. Who made that telephone call, do you recall? 

Mr, Suartrock. Yes. Lieutenant Schneiderman. 

Mr. Courtney. Schneiderman. Anyway you responded to the 
telephone call, or the company did, by letter? 

Mr. Suarrock. Right. And I was informed that it was Lieutenant 
Schneiderman who called. 

Mr. Courtney. Now drawing on your business experience in deal- 
ing with the supply of items such as the MA-3 or at least in that field, 
from what you know of this transaction and the article which you 
were to furnish, do you have an opinion which you might express to 
the committee as to whether or not this procurement could have been 
as effectively accomplished by sealed competitive bids on performance 
specifications as resulted from the discussions which you had? 

_ Mr. Suartock. I believe that they had to go this way. Now that 
is my opinion. 
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Mr. Courtney. Well, that is what we want—your own opinion, 

Mr. SHattocx. I don’t believe that we could have given a firm 
price without some clarification of their specifications. 

Mr. Courtney. After the specifications had been clarified in the 
discussions which you have described here, in your opinion and in 
your experience as a businessman, would there have been any reason 
why at that point you could not have submitted a sealed bid without 
further discussions? 

Mr. Suartock (confers with Mr. Tomlinson). If the specifications 
had been complete enough and accompanied by enough substantiating 
information to get around any misinterpretations, we could have 
then bid. But 

Mr. Courtney. Let me ask you this. Were you in a position to bid 
competitively and by sealed proposals for bid, after you had completed 
your technical discussions which resulted in your suggestions of chang- 
ing the engine and using a different type of blower 

r. SuHatrock. Yes, sir. 

Mr. Courtney. And excluding the question of labor? 

Mr. Suatrock. Of course, there we also had clarified our concept 
of our interpretation of their specifications. 

Mr. Courtney. Well, that having been done—— 

Mr. Suarrock. Yes. 

Mr. Courtney. Then on the question of price, what was your opin- 
ion as to whether or not it could have just as well been handled by a 
sealed bid at that point? 

Mr, Suarrock (confers with Mr. Tomlinson). With the probability 
of having had a number of different submissions, different items sub- 
mitted, I don’t know whether they could have then gone out for a 
sealed bid. 

Mr. Courtney. So far as you are concerned could you have respond- 
ed to a sealed bid on the information that had been agreed upon be- 
tween you after your technical proposal had been discussed ? 

Mr. Suatrock. Yes, I would say that knowing what we had pro- 
posed as supported by our drawings and specifications plus their 
specifications and our interpretation of their specifications, we then 
were—— 

Mr. Courtney. Then you didn’t need any further discussions on 
price, did you? 

Mr. Suarrocs. No. 

Mr. Courtney. I think that is all, Mr. Chairman. 

Mr. Hésert. Mr. Shattock, in your opinion, could this have been 
handled as a sealed bid preferably ? 

Mr. Suattrock. No, it could not have been. 

Mr. Hésert. Have you ever expressed an opinion contrary to what 
you are now saying? 

Mr. Suatrocs. Here in this room do you mean or—— 

Mr. Héserr. No, sir. Naturally we heard what you said in this 
room. 

Mr. Suatrocx. Oh, I didn’t know. No, in an instance like this I 
don’t believe I would have ever said anything else. 

Mr. Hésert. You are familiar with Mr. Ryler and Mr. Wilcove of 
this staff? 

Mr. Suatrocr. Yes, I am. 

Mr. Hésert. They talked with you in Dayton? 
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Mr. Snatrock. Right, yes, sir. 

Mr. Hépsert. What did you tell them at that time when they asked 
you could this have been a sealed bid proposition, preferably ? 

Mr. Suarrock. I believe the same line of thought that I express now, 
that as long as one only has a written performance specification, that 
clarification would have to be made before you would be able to bid 
on—— 

Mr. Hésert, We won’t belabor the point except to say this, that the 
independent reports of both Mr. Wilcove and Mr. Tyler specificall 
and unequivocally make the statement that in their conference wit 
you you said this proposition could have been conducted as a sealed bid. 

Mr. Suarrock. Oh, I believe that should be clarified by this, that if 
the specifications were supported by drawings and perhaps the spell- 
ing out of commercial items or equal—— 

r. Hésert. Of course, we won’t belabor the point. But certainly 
they both came away with the independent impression—unrelated, in 
their reports both made that statement. So that would speak for 
itself. 

Now I will ask you one other question in the interest of time. Was 
there a capability survey made of your plant, to your knowledge? 

Mr. Suatrocx. Not to my knowledge. 

Mr. Hésert. Would you suppose the Government was in possession 
of your financial position and of your capability ? 

Mr. Suarrockx. The proposal we submitted reviewed our experi- 
ence and background, facilities, and I am sure they had fair knowl- 
edge of it. 

Mr. Heéserr. Of course, they had now. I understand—I won’t 
say you are an unwilling witness, but you are here through invitation 
and you would have preferred not to have been here this morning. 

Mr. SHarrock. Right. 

Mr. Héserr. All right. That is the reason why it is a little difficult 
to get some direct answers from you and we can appreciate it. 

Mr. Suatrock. That is right. 

Mr. Hésert. Do you consider you were treated fairly in this con- 
tract negotiation ? 

Mr. Suarrock, I do, yes, sir. 

Mr. Hésert. I shall ask you the same hypothetical question I asked 
Mr. Hoffman. In any case—not this particular contract but in any 
case in which you are doing business with the Government, or with the 
Air Force, in a particular instance of Air Force procurement, if it 
would come to your attention and to your knowledge that an award 
had been made in the negotiation of a contract whereby the contract 
was given to a contractor whose capability was certainly questionable 
and whose financial status was questionable, would you then say you 
had been treated fairly? It isa simple question. 

Mr. Suarrock. I know. As an individual my first thought, be- 
cause I am an engineer and concerned with our particular proposal— 
I probably would be disappointed, and I was in learning of that. 

Mr. Hépert. I am not talking about this case, though. 

Mr. SHartock. Oh, I see. 

Mr. Hévert. I am asking about a hypothetical case. You would 
say you had not been trea‘ed fairly if the contract had been awarded 
to a contractor who was not capable of producing ? 
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Mr. Suarrock. No, sir; I don’t think I would state it that way. 

Mr. Hésert, How would you State it? 

Mr. Suarrock. There are so many factors in procurement that 
certainly I am not cognizant of, that in addition to being disappointed 
I probably would try and find out why I had not been selected. Per- 
haps the technical proposal or the end product 

Mr. Héserr. No, don’t let’s go beyond the questioning. We could 
get along fine now. And I realize you are choosing your words, [ 
am not trying to trap you in any way at all. I just want to know 
if that factor alone, which is an important factor, the factor of capa- 
bility and production and financial stability—that is certainly an 
important factor in any contract. 

(Mr. Shattock nods.) 

Mr. Héserr. And if you learned that the award was made to another 
contractor who did not have the capability or the productive ability 
at the moment and it was let tomorrow, would you consider you had 
been treated fairly ? 

Mr. SHarrock (witness confers with Mr. Tomlinson). H: 

Mr. Hésert. Now after conference, what is your answer? 
{ Laughter. | 

Mr. Suarrock. Having established in your hypothetical. case that 
the man is not qualified, then, yes, sir, we would be disappointed and 
feel that 

Mr. Hésert. You had not been treated fairly ? 

Mr. Suarrock. I would say in this hypothetical case, yes, if that 
is all we knew of it, yes. 
wine Hénerr. That is all I wanted to know. That is all. Mr. 

ess. 

Mr. Hess. Mr. Shattock, let me ask you this one question: You 
said that Lieutenant Schneiderman said after you asked him these 
questions about changing the motor and the blower from steel to 
aluminum, that you could reduce your price, and he said, “That will 
put you in the ball park.” 

Mr. Suartock. Right. 

Mr. Hess. What did you think he meant by that? 

Mr. Suarrocx. That we were probably in a competitive situation. 

Mr. Hess. That you were in a competitive situation ? 

Mr. Suatrock. Right. 

Mr. Hess. Not that you were low? 

Mr. Suatrock. No, no, I didn’t gather that. 

Mr. Hess. Did you ask him whether as long as you were in the ball 
park you were on first base or in left field ? 

Mr. Suarrock. No; I did not ask him that. 

Mr. Hess. Let me ask you one further question, Mr. Shattock: Do 
you think it would have been possible for the Air Force to have drawn 
specifications for the procurement of MA-—% air conditioner on com- 
petitive bids? 

Mr. Suarrock. I don’t know that. 

Mr. Hess. I say do you think it would have been possible? 

Mr. Suarrock. I don’t know their qualifications in air conditioners, 
I am sure. 

Mr. Hess. You knew that contracts had been let for MA-3 air 
conditioner before, had you not? 
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Mr. Suarrock. I had heard there had been previous—— 

Mr. Hess. Knowing that, do you think it would have been possible 
for them to draw specifications ¢ 

Mr. Suatrock. I still don’t know their—— 

Mr. Hess. All right. 

Mr. Suarrock. It is complex, believe me. It isn’t an exact science. 

Mr. Gavin. But at that point, they evidently knew what they 
wanted because when you discussed it with them they told you what 
they wanted and you found out what they wanted and then you re- 
vised your bid. So they knew. Now the question I want to ask you 
is do you believe that they knew what their requirements were and 
they could have developed the plans and specifications so all bidders 
could have an equal opportunity, knowing what they desired—— 

Mr. Suarrocg. Yes. 

Mr. Gavin. How long do you think it would have taken to prepare 
such plans? 

Mr. Suartrock. In the first place—— 

Mr. Gavin. They know what they want, certainly. 

Mr. Suatrock. They know what they want in the case of air and 
the cyclometric properties of that are in order to support 

Mr. Gavin. You know what they wanted after you discussed it 
with them. They told you pretty plainly what they require. Now 
how long do you think—if they knew what they wanted, how long 
do you think it would have taken to prepare plans and specifications ? 
Say your engineering department is qualified to do that, how long 
do you think it would take your engineering department to draw 
up plans and specifications? 

Mr. Suartrock. Well, having had clarification of these questionable 
items I would say 60 days we should be able to. 

Mr. Gavin. Sixty days. That is different from 3 to 6 months. 
Sixty days. 

Mr. Suatrock. Of course, we have been in the business a number 
of years. 

Mr. Gavin. Yes; that is right, you are in that particular field and 
should know every engineering angle, and you could draw up the 
plans and specifications. 

Mr. Suatrock. That would be our concept, what we would draw up. 

Mr, Gavin. Yes; that is right. They have certain requirements 
and you would meet those requirements and you would know what 
kind of materials they want and what kind of particular parts that 
were to be used and metals and so forth. 

Mr. Heésert. Mr. Brooks. 

Mr. Brooxs. Mr. Chairman, I wanted to ask Mr. Shattock this 
question. 

I think you represent a company that is well respected throughout 
the United States, and well known there, and we have confidence in 
what you say. 

I wanted to ask you, though, this—your name is Shattock; is it 
not? 

Mr. Suarrock. Shattock, S-h-a-t-t-o-c-k. 

Mr. Brooxs. Are you Robert E. Shattock ¢ 

Mr. Suarrock. I am Robert E. Shattock. 

Mr. Brooxs. You are. Were you with the Air Force at any time? 
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Mr. Suatrtock. No, sir. 

Mr. Brooks. Ever been with the Air Force? 

Mr. Suartrock. No, sir. 

Mr. Brooxs. When you referred to the clarification of specifica- 
tion, which were given you in reference to your inquiry, were those 
specifications given to everybody ? 

Mr. Suatrock. I wouldn’t know. 

Mr. Brooks. It would seem to me, for instance, if they were help- 
ful to you they would be helpful to the other persons submitting bids. 
It would seem to me it would be fair. Wouldn’t you consider it fair 
to give the same information to all of them? 

fr. Suarrock. Well, actually, they spelled out certain facts which 
we adhered to later, but probably our interpretation of them, let us 
go a little beyond. 

Mr. Brooxs. If you were in uncertainty about the meaning of the 
specifications, and you felt like they needed clarification, wouldn’t 
you thing the other bidders would be likewise in such a situation? 

Mr. Suatrock. Well, I think it is obvious that we didn’t understand 
them to that extent when we first bid. 

Mr. Brooxs. And the others would be obviously in the same situ- 
ation, isn’t that true? 

Mr. Suartockx. Depending I suppose upon their background. I 
don’t know. 

Mr. Brooks. You mean if they didn’t know enough about the thing, 
they wouldn’t be uncertain about it? 

Mr. Suattock. Right. 

Mr. Brooks. I didn’t mean to ask you leading questions. But you 
are invoking them, or provoking them. 

Mr. Suatrock. We were probably trying to submit a plus item, 
extra horsepower, and lighter weight, and the consideration—we 
determined as long as we did abide by the specifications to the letter 
that is all they asked for. They didn’t ask for anything beyond the 
specifications. 

Mr. Brooxs. That information was helpful to you? 

Mr. Suatrock. Yes. 

Mr. Brooks. It wasn’t given to everybody else? 

Mr. Suatrock. I don’t know that. I believe that Mr. Hoffman 
must have had the same type of analysis, because he changed his 
engine also. 

Mr. Brooxs. Now, let me ask you another question. 


You say you feel you were treated fairly in this instance by the 
Air Force? 


Mr. Suatrock. Yes, sir. 

Mr. Brooxs. You have no real complaints. And you speak for the 
Airtemp, is that right? 

Mr. Suarrock. Yes, sir. 

Mr. Brooxs. Your company ? 

Mr. Suatrock. Yes, sir. 

Mr. Brooxs. Is that your experience generally in negotiating with 
the Air Force? 

Mr. Suarrock. This happens to be my first experience. 

Mr. Brooxs. Do you know whether or not—you can have consulta- 


tion if you wish to, there—your company generally has had favorable 
experience or unfavorable in negotiating ? 





STUDY OF ARMED SERVICES PROCUREMENT ACT 427 


Mr. Snatrock. IT have had no [confers with Mr. Tomlinson]—we 
have been disappointed a number of times, but have always been 
treated fairly. 

Mr. Brooxs. But _ feel like you have gotten substantially fair 
treatment from the Air Force? 

Mr. Suarrock. Yes, sir. 

Mr. Brooks. Frankly, I don’t fully agree with the regulations 
that they have and the methods that they have for negotiation in 
the Air Force. 

But if you are being trapped—there is such a thing as having a 
good law poorly administered, and poor law fairly administered, and 
I believe I would rather have a poor one fairly administered than a 
good one poorly administered. Now, if they are handling regula- 
tions in a way that they are getting substantial justice even though 
you are disappointed and if you got to bid every time, I would say 
there was something wrong about it. 

But you have been disappointed and you still think they do it fairly 
fair for each negotiator. 

Mr. Suarrock. Yes, sir. 

Mr. Brooxs. That is all, Mr. Chairman. 

Mr. Héserr. Mr. Rivers? 

Mr. Rivers. Mr. Shattock, do you know how close you came to get- 
ting this contract ? 

Mr. Suarrock. The only knowledge I have of it is from some 
printed matter that Mr. Adair of Keco showed to me. 

Mr. Rivers. Do you feel that you would be willing to go through 
this same procedure again in an effort to get some business for your 
company ? 

Mr. Suartrock. Oh, yes, sir. 

Mr. Rivers. Do you feel that you had been given any advantage 
over anybody else or suffered any disadvantage ? 

Mr. Suatrock. No, sir. 

Mr. Rivers. I think the record shows—I believe it was Mr. Adair 
made the statement—I want you to check me, Mr. Courtney. 

Mr. Courtney. Yes. 

Mr. Rivers. That I think it was Chrysler; in response to a question 
from me, had been given an opportunity to make some kind of an 
alteration in his figures subsequent to the closing of the bids. 

Mr. Courtney. That was discussed this morning. The revision 
of the unit price by deleting or at least exposing the freight rate that 
was included with the unit. 

Mr. Rivers. So that has been clarified. 

Mr. Courtney. That was clarified. 

Mr. Rivers. And whatever consultation or contact you had with 
the Department of the Air Force subsequent to the closing date was 
—— for a clarification of figures which you had submitted; is that 
right 

Mr. Courtney. That is right. 

Mr. Rivers. There was a breaking down of the figures. 

Mr. Suattock. Right. 

Mr. Courtney. Into freight and unit; is that right? 

Mr. Suarrock. Yes. 

89326—57—_27 
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Mr. Rivers. Like Mr. Brooks, I have known Chrysler Airtemp since 
I ever heard of air conditioners. I think the first two I ever heard of 
was Carrier or Chrysler. I don’t know which one came first. As. far 
as I am concerned, Chrysler is as good as any of them. That has 
been my experience. I want to ask you this question. Are you an 
assembling outfit, or are you a manufacturing outfit ? 

Mr. Suarrock. In this instance, we would be both. 

Mr. Rivers. You would be both. 

Now, which would be the greater ? 

Mr. Suatrrock. The assembly. 

Mr. Rivers. The assembly. 

Mr. Suarrockx. The Air Force specified an engine which we have to 
use that is probably largest of any of the components. 

Mr. Rivers. And it would be more economical to you, Chrysler, 
Chrysler Airtemp, to have procured that in the trade rather than 
attempting to manufacture it from scratch. 

Mr. Suarrock. Oh, yes; I would imagine so. . 

Mr. Rivers. Well, you are anengineer. There is no imagining on it. 
You ought to know. 

Mr. Suartrock. That is right. 

Mr. Rivers. Aren’t you an engineer ? 

Mr. Suarrock. Yes, sir. 

Mr. Rivers. I imagine you ought to know. 

Mr. Suarrock. That is right; we have no tooling for Continental 
engines. We do have for our own compressors. 

Mr. Rivers. What kind of an engine would it be? 

Mr. Suarrock. A Continental Packet. 

Mr. Rivers. A Continental Packet, with what kind of a compressor ? 

You can use your own compressor ¢ 

Mr, Suarrock. That is open. 

Mr. Rivers. Is your compressor as good as the others or is it any 
better ? 

Mr. Suatrock. Oh, it is the best. [Laughter.] 

Mr. Rivers. It looks as if you are doing a pretty good job for 
Chrysler. 

Now, I want to ask you one other question. 

Do you feel that at this time the people have obtained enough know- 
how to put this thing out on sealed bids? 

Mr. Suarrock. No, sir. 

Mr. Rivers. Do you feel that the procedure followed by the Air 
Force you would recommend, knowing what you do know for the 
future? 

Mr. Suarrocr. Yes, sir. Until they establish a successful unit I 
don’t. know how they could do it any other way. I don’t know how they 
are equipped engineerswise, believe me. I don’t know. 

Mr, Rivers. Have you any complaints about how you were treated ? 

Mr. Suatrock. No, sir. 

Mr. Rivers. Did you come here on your application or upon the in- 
vitation of the committee? 

Mr. Suartrock. By invitation of the committee. 

Mr. Rivers. You will be glad when you can leave. 

Mr. Suarrock. Yes, sir. 

Mr. Rivers. Yes; that is all. 

Mr. Hésert. Mr. Hardy? 
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Mr. Harpy. Mr. Shattock, you may already have testified on this 
question, but I would like to have it again, if you have. 

Is it your belief that contracts of this kind should be let to the lowest 
responsible bidder ? ‘ 

Mr. Suarrock. There, again, by the word “responsible”—I don’t 
know how far—if that would include name only, no, but if it is de- 
signed and they can back up what they are submitting—— : 

Mr. Harpy. I am thinking in terms of producing a reliable article. 

Mr. Suarrock. Yes, sir; 1 think then it is fundamental. 

Mr. Harpy. Do you know whether, in fact, your price as finally sub- 
mitted was the lowest price submitted ? 

Mr. Suarrock. I didn’t get the first of your question. 

Mr. Harpy. Do you know whether, in fact, the rice that Chrysler 
Airtemp submitted was lower than the price of the bidder to which 
the award was made? 

Mr. Snattock No, sir; I don’t. 

Mr. Harpy. If it were—and I don’t know myself—to be frank about 
it. But if it were, then it would be reasonable to assume that the Air 
Force considered the Chrysler Airtemp was less qualified to perform 
than the bidder to whom the award was made? Would that be a proper 
assumption ? 

Mr. Snatrock. It is conceivable that they would. They have rea- 
sons beyond our ability, based upon what they proposed. 

Mr. Hésert. May I make a suggestion now ? 

Who is the other gentleman at the table? 

Mr. Rivers. He is the counsel. 

Mr. Tomurnson. Counsel. 

Mr. He&serr. I wish Chrysler would send somebody up here that 
could answer the questions without advice of counsel. We are trying 
to find out what is going on. Mr. Tomlinson. 

Mr. Harpy. I don’t think this is the kind of question that is likely 
to get Mr. Shattock in any trouble where he needs the advice of a 
lawyer. 

Certainly, as an engineer, he ought to be able to answer these ques- 
tions, and I think he is probably more qualified than the fellow sitting 
behind him. 

Mr. Tomurtnson. That is right. 

Mr. Harpy. That winds it up. 

But I was leading up to the same question that I asked Mr: Hoffman, 
and I wanted to find out whether or not you had reason to be happy 
about this award and were assuming that maybe the successful bid er 
or the individual to whom the award was made was expected to pro- 
duce a better product than Chrysler would produce. 

Mr. Suarrock. I would say he should produce a better one than we 
had submitted or they wouldn’t have awarded the contract to him. 
There is some reason for it. 

Mr. Harpy. Now, just one other question, Mr. Chairman. 

Have you ever sold the Air Force any air conditioners before, 
Chrysler Airtemp ? 

Mr. Suatrock. No, sir. 

Mr. Harpy. Has Chrysler Airtemp ever been engaged in a negoti- 
ated procurement with the Air Force previously ¢ 

Mr. Suatrock. Not to my knowledge. 
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Mr. Harpy. So this is an entirely new experience for Chrysler 
Airtemp; is that correct ? 

Mr. Suatrock. Right, yes, sir. 

Mr. Harpy. Now, the question that was bothering me a little was 
this. Obviously, in the light of what has gone on in this case, Chrys- 
ler should have had some feeling that maybe they were entitled to 
consideration on this job, and I wondered whether you had had any 
change of attitude with the hope of maybe you are going to get some 
business in the future. 

Mr. Adair has rather successfully gotten himself in the doghouse, 
according to his own testimony, with the Air Force, and I am wonder- 
ing whether Chrysler has modified its position and taken a little 
more diplomatic course in the hope they can get some future business. 

Mr. Suattrock. No, sir. 

Mr. Haapy. Would you care to comment on that? 

Mr. Suarrock. I would, because I am in the center of a department 
that is gradually picking up more and more help to bid this type of 
work, and I believe as a major manufacturer of air conditioners we 
are peculiar because we are setting up a department to try and fit our 
products into the needs of the military. 

Mr. Harpy. I wonder, though, Mr. Shattock, you might have been 
conscious of the fact that if you get particularly critical of the pro- 
curement officials of the Air Force that you att not fare so well at 
the negotiations table the next time you go. 

Mr. Suatrock. No, sir, I don’t think hat is true. 

Mr. Brooks. Would the gentleman yield ? 

Mr. Harpy. I am through. 

Mr. Brooxs. The fact that you might feel something of that sort 
wouldn’t alter your statement? You wouldn’t come here before this 
committee, and tell an untruth here, something you believe ? 

Mr. Harpy. Nobody is suggesting that he has told an untruth. 

Mr. Brooks. I am just asking that heclear itup. Iam not suggest- 
ing that. The gentlemen is a good friend of mine. I just wanted to 
clear that up. You wouldn’t say—— 

Mr. SHatrock. We would lose more than we get. 

Mr. Hénerr. Thank you very much, Mr. Shattock. 

The committee will stand in recess until tomorrow morning at 
10:30 in deference to Mr. Rivers’ subcommittee meeting at 9: 30. 

(Whereupon, at 12:08 p. m., an adjournment was taken, to recon- 
vene at 10:30 a. m., of the following day, Thursday, March 28, 1957.) 
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STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


House or REPRESENTATIVES, 
CoMMITTER ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D. C., Thursday, March 28, 1957. 

The subcommittee met at 10:30 a. m., the Honorable F. Edward 
Hébert (chairman of the subcommittee) presiding, with the follow- 
ing members present: Mr. Hess, Mr. Gavin, Mr. Rivers, Mr. Cunning- 
ham, Mr. Bates, Mr. Hardy, Mr. Osmers, and Mr. Miller. 

Mr. Hésert. The committee will come to order. 

Mr. Courtney. Mr. Chairman, this is Mr. Dow Harter, who is 
known to the subcommittee, who is going to testify on behalf of his 
firm, or his client. 

Mr. Harter. The company has always been called here American 
Electric Motors. But the principal is American Electronics, Inc., of 
California. 

Mr. Courtney. Who were one, as you know, of the bidders on this 
matter. 

Mr. Harter, the subcommittee wants to know, getting directly to 
the point, two things: One, how your company was negotiated with 
and, two, with respect to the question of price, whether or not you 
knew or your company knew the price of any other bidder and 
whether you asked the question as to whether you were lower, and 
what responses were given to you. 

You may proceed. 

Mr. Harrer. Mr. Courtney and Mr. Chairman, I have prepared a 
statement that I would like to proceed with, and it win aerer the 
points mentioned, by counsel. I have been requested by counsel of 
this subcommittee to present a brief summary of the conclusions 
reached by representatives of American Electric Motors who partici- 
— in the negotiations with Air Force personnel at Shelby, Ohio, 
ast fall, preliminary to the award of a contract for 201 MA-3 weather 


simulators. 

My name is Dow W. Harter. I am a practicing lawyer here in 
Washington. American Electronics, Inc., a California corporation 
with manufacturing plants and principal office in Greater Los Angeles, 
has been a client of my office for the past several years. Its products 
fall into three basic categories—electronics, electric equipment, and 
nucleonics. 

The company consists of several wholly owned subsidiaries, which 
are operated as divisions. One of these is the electric machinery and 
equipment division in El Monte, Calif., which was formerly known as 
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American Electric Motors. It designs and manufactures electrical 
and pneumatic ground support and special test equipment for jet air- 
craft and missiles. 

It is this division which is presently fulfilling contracts for weather 
simulators it now has with the Air Force, with Douglas Aircraft and 
with Convair division of General Dynamics. 

By the end of 1956 and in the first 4 months of this year, it was 
and is delivering this equipment at the rate of over $1 million per 
month. It was one of the bidders when bids were received last 
September by the Air Force at Shelby for additional units of the 
MA-3. 

In this connection, we call attention to the fact that this company 
is the only firm which ever had a production contract with the Air 
Force for the manufacture of MA-3 units prior to December 1956. 

Moreover, it is the only concern which has received full qualifica- 
tion and approval of production units of the MA-3 by the Air Force. 

The company was notified in November 1956 of this approval by the 
Wright Air Development Center (WADC) laboratory. This was 
prior to the termination of negotiations with bidders and the award of 
201 units to Recony. 

Representatives of American Electric Motors who attended the 
meeting of November 13, 1956, and at least one other meeting at 
Shelby, Ohio, the same month included Philip W. Zonne and others 
from the California plant. Mr. Zonne is a director, chairman of the 
board, and treasurer of the company. It was he, a Stanford Univer- 
sity graduate in mechanical engineering, and two engineering gradu- 
ates of California Institute of Technology with electrical engineer- 
ing degrees who organized this company in 1945. These men all have 
substantial investment in the company and are presently its principal] 
officers and all are directors. 

Representatives of American Electric Motors, who participated in 
the negotiating for this contract, were extremely disappoinied that 
the award was not made to their company. Despite some testimony 
given this committee, this item is.a complicated mechanism. It re- 
quires good mechanical design to make a compact package that can 
be easily maintained. 

In addition, a commercial refrigeration practice will not give 
correct temperature control over various ambient temperature ranges 
and loads. A considerable amount of engineering was done by Ameri- 
can Electric Motors in refrigeration control design and airflow de- 
sign, for which is in essence a unique high pressure refrigeration 
system. They reasoned that though its bid was higher than the suc- 
cessful bidder, it had the know-how and a highly trained staff of 
engineers and technicians who had bee: working for months on the 
design and production of the MA-3. Being a negotiated contract, 
they conscientiously believed theirs the best bid, particularly as no 
other bidder had ever manufactured the MA-3. 

Now, in regard to the negotiations themselves, these company rep- 
resentatives have no criticism of John Hickey and Lieutenant Schnei- 
derman. They say their testimony as contained in the transcript of 
these proceedings is substantially as they remember what transpired. 

They agree that at the meeting at Shelby, subsequent to the Novem- 
ber 13 session, they did ask if American Electric Motors was low bid- 
der, and were told by Lieutenant Schneiderman it was not low. 
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At no meeting with Air Force representatives were Messrs. Zonne, 
McNutt, Cosser, and Hobstetter for the company informed what 
amount any of the other bidders were willing to supply the MA-3 
units for, nor were they told by Mr. Hickey, Lieutenant Schneider- 
man, or anyone else, by what amount American Electric Motors’ bid 
should be reduced so as to make the company competitive or the low 
bidder. Representatives of the company did return to California fol- 
lowing their second meeting at Shelby, Ohio, for conferences with 
their associates and, thereafter, submitted a lower bid by letter which 
was dated November 30. 4 

This must have been received a few days later at Shelby, Ohio, as 
testified by Lieutenant Schneiderman. 

Mr. Hobstetter also called on Lieutenant Schneiderman after the 
December 4 telegram of the Air Force was dispatched designating 
December 10 as the closing date for the receiving of proposals an 
at that time asked Lieutenant Schneiderman if American Electric 
Motors was low, and was told he, Lieutenant: Schneiderman, could 
not answer this question in fairness to the other bidders. 

Company representatives further say a still lower bid was sent by 
wire to a company agent at Dayton, and hand-carried to Shelby and 
delivered there December 10, as testified by Lieutenant Schneiderman 
and John Hickey. 

Their opinion is that the negotiating with them was carried on 
fairly and in good conscience even if the outcome was most disappoint- 
ing. They have no complaint on the way the negotiating was handled. 

There has been some criticism of the prices first quoted in this 
negotiated bidding, and the substantial Silat to the final prices. 
Let us bear in mind there were no drawings and specifications to 
guide the bidders. 

According to the testimony all they had to go upon was a goal of 
performance which must be reached in a field involving heavy ground 
support equipment. for extremely large aircraft. They could easily 
err on the high side or the low. Most of them had meager if any 
experience in the manufacture of so huge a weather simulator. 

Only one company had built a qualified and acceptable MA-3 and 
it alone had actual experience upon which to base the price it quoted. 
Its last bid based upon its cost experience while higher than others, 
it estimates would give it a very slim profit. It will be interesting to 
follow this award and see what the future discloses. Will the con- 
tract be completed by the outfit to which the award was made? 

Will the contractor request and receive substantial change orders 
which will materially raise the cost of these weather simulators to the 
Government? 

Fundamentally, we personally support open competitive bidding, 

based upon definite drawings and specifications with advertisement 
requesting sealed bids and award to the lowest responsible bidder. 
_ From its testimony in this hearing, the Air Force considered ‘it 
impossible to prepare drawings and write detailed specifications in 
time for this last procurement, so it proceeded with negotiated bidding 
based upon a performance specification. 

_ If more of these MA-3’s are to be purchased, it is to be hoped nego- 
tiated bidding with all its uncertainties and disadvantages may 
avoided and that the time-honored American way of soliciting bids 
through public advertisement and award to the lowest responsible 
bidder be substituted. 
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I wish to comment briefly upon testimony given during this hear- 
ing which imputed to American Electric Motors unethical and repre- 
hensible conduct in the employment of Jim Groff, formerly an 
engineer at WADC. General Haugen’s testimony puts this transac- 
tion in proper perspective. 

See page 415 of the transcript of the testimony taken Thursday, 
February 28, 1957. 

Also, the testimony at the bottom of page 416 and continuing on 


page 417 where, in a colloquy with the chairman, Mr. Hébert, General 
augen says: 


Now, sir, I would like to point out, though, sir, that Mr. Groff had nothing 
whatever to do with the decision that was made. He was not in a position to 
influence it. He was not in a position to make it. He was an engineer in the 
equipment laboratory and as such would certainly not be the person who would 
make any decisions as to when the Air Force introduced new aircraft into its 
inventory, which of course, would be made at the very highest echelons within the 
Air Force, and indeed the funds would be granted by Congress. 


Et sequentes through page 418 and especially page 419, where Mr. 
Hébert asked : 


And at no time this gentleman indicated a preference or recommended American 
Hlectric Motors? 


General Haugen answered: 
No, sir, nor was he in a position to, sir. 


See also General Haugen’s testimony beginning the middle of page 
456 of the transcript where Mr. Courtney said : 


General Haugen has one correction for the record. 
General HAvuGEN. In response to an earlier question, sir, as to when did we 
decide it was a satisfactory risk to proceed with the production of the MA-3 


unit at American Electric Motors, I said that date was the 30th of March. It was 
not. 


Mr. CourTNEY. 30th of March, what year? 
General HAUGEN, 1956. 


The remainder of the testimony on page 456 is pertinent also the 


statements through the middle of the following page 457, ending 
with— 


Mr. Héperr. All right, you have clarified the record. 


T now wish to read a TWX or teletype message sent me under date of 
February 26, 1957, by the principal office of American Electronics, Inc., 
Los Angeles, Calif., signed by G. E. Ronk, who is the general manager 
of the company, in reference to the employment of Mr. Groff as an 
engineer of the company, American Electronics, Ine. 


AMERICAN ELECTRONICS, 
Los Angeles, February 26, 1957. 
Subject : History of MA-3 contracts and employment of Jim Groff with American 
Dlectronics, Inc. 

1. Original MA-3 contract AF 33-602-6882 quantity 186 including design and 
qualification placed with American Electronics, Inc., August 4, 1955. AHI had 
best technical proposal, three other companies had qualified engineering approval 
from WADC. KBECO did not bid. American Electronics received order on basis 
of engineering evaluation and price. 

2. Jim Groff was project engineer on MA-3 from WADE and contacted 
American Electronics in this capacity from September 1955 to April 1956. Mockup 
approval was by Jim Groff and W. T. Harding of WADC. 

3, Second MA-3 contract AF 33-602-7799 quantity 157 units was placed May 
18, 1956. This was closed bid without technical proposal. Bid was based on unit 
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same as contract AF 33-602-6882. WADC engineering was not involved in this 
proposal or contract at all. Mr. Groff’s only contact was on the first contract. 

4. June 4, 1956, Jim Groff requested the equipment lab for permission to 
contact other agencies of the Government, and private industry. 

5. June 12, 1956, letter Jim Groff to G. E. Ronk, General Manager, American 
Electronics, indicating interest in joining our company in engineering capacity. 

6. June 18, 1956, phone call G. E. Ronk to Jim Groff acknowledging receipt 
of application. Mr. Groff indicated we were one of several companies he was 
contacting. 

7. June 20, 1956, approximately, phone call G. E. Ronk to W. T. Harding, equip- 
ment lab. Mr. Harding was informed that Jim Groff had contacted our com- 
pany as well as others for employment, and that he was leaving WADC. In- 
formed Mr. Harding that we realized Mr. Groff’s engineering talents were im- 
portant to the lab, but if he was leaving, we felt he would be a definite asset to 
our company. However, before we made an offer, we wanted to be sure it 
would have no effect on our future relations with WADC and the Air Force. 
Mr. Harding said he had heard Mr. Groff was leaving and it would be a loss 
to his organization. However, his leaving would have absolutely no bearing on 
the relationship between the Air Force and American Electronics, Inc., or any 
company that Mr. Groff would join. 

8. June 21, 1956, letter, G. E. Ronk to Jim Groff offering position of project 
engineer, 

9. July 14, 1956, letter from Jim Groff to G. BE. Ronk accepting American 
Electronics offer over other companies. 

10. August 20, 1956, Mr. Groff employed at American Electronics, Inc, 

It should be stated strongly that American BHiectronics, Inc., and Mr. Jim Groff 
have used the highest business ethics in past negotiations and employment. 
Mr. Groff has stated strongly that his only interest in any supplier while at 
WADC and with American Electronics, Inc., was their engineering capability 
and ability to deliver an acceptable engineering design. 

It should also be stated strongly that Mr. Groff had no official or unofficial 
contract with TG XX the placing of contract AF 33-602-7799 on May 18, 1956, 
since this was a procurement function without engineering evaluation. In ad- 
dition, while Mr. Groff was at WADC, American Electronics, Inc., was not ac- 
cepted from an engineering standpoint by Mr. Groff on two different contracts, 
that were then placed with other concerns mentioned in the current investi- 
Zation. 


We would be glad to furnish any additional information or photostats if 
required, 

Mr. Héserr. Thank you very much, Mr. Harter. 

I just want to ask two questions. You have been present durin 
these hearings. The first question is, Was your firm, the firm whic 
you represent, the subject of a capability survey ¢ 

Mr. Harter. Yes. Of course, the Air Force was quite familiar 
with the facilities and with the corporate setup of American Elec- 
tronics, Inc., because we had had these two prior contracts. They 
had had representatives at our several plants in Los Angeles County. 

Mr. Héserr. Then the Air Force, of course, was in full possession 
of all knowledge concerning your capability ? 

Mr. Harter. Yes. 

Mr. Hésert. Now, I ask you the second question, which is the 
hypothetical question which I put to the witnesses yesterday, which I 
am sure you are familiar with, and that is: In any contract, not this 
particular contract, but in any contract where it developed that the 
contracting officer was in possession of the full knowledge of the 
capabilities of the competing contractors and he let a contract to one 
which was not capable of production, would you then consider that 
the contractor which you represent had been treated fairly ? 

Mr, Harrer. No; 1 would not, 

Mr, Hépert. The next question I want to ask is what is your appre- 
ciation of negotiation as related to the conduct of negotiation ¢ 
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In other words, I want to develop this. Your statement has been 
very comprehensive and very thorough, and you indicate there, in the 
statenient, that on one occasion your contractor, your client, asked was 
he low and he was told he was not low, but beyond that, there was no 
actual negotiation or shaving or attempt to shave prices in an open 
discussion with your client. 

Mr. Harrer. Well, Mr. Chairman, there was some discussion at the 
first meeting between my company representatives and the Air Force 
people with reference—of course, Mr. Clark was there. The price 
srinlyet was there, in addition to Mr. Hickey and Lieutenant 
Schneiderman. And there was some discussion with reference to the 
technical details involved in the manufacture of the MA-3’s then 
under consideration. 

There was also some discussion with reference to pricing. 

The representatives of American Electric Motors got the impression 
that the bid that they had submitted was on the high side, but the 
actual question that they asked was at the second meeting, as outlined 
in the statement which I read to the committee. 

Mr. Héserr. Beyond that, there was no actual discussion of prices? 

Mr. Harrer. Not so far as I know. 

Mr. Héserr. Is your appreciation of a negotiated contract in private 
industry quite different to that conducted by the Air Force ¢ 

Mr. Harrer. Well, I think it is! I believe that the Air Force is 
somewhat circumscribed. I. think. you can negotiate contracts in 
private industry much more easily and fairly and accomplish the 
purpose of arriving at a fair price for the product which is being 
purchased. 

Mr. Hésert. By the manner in which the negotiations are conducted 
in private industry, you mean ? 

Mr. Harter. Yes. 

Mr. Hésertr. Any questions, Mr. Hess? 

Mr. Hess. No. 

Mr. Héserr. Mr. Cunningham? 

Mr. CunntncHam. Nothing, but I want to thank Mr. Harter for 
the help he has given the committee ? 

Mr. Heéserr. Mr. Miller? 

Mr. Mirirr. I would like to join Mr. Cunningham in that state- 
ment. It isa very fine statement. 

Mr. Héserr. Mr. Bates. 

Mr. Bares. Do you believe you were treated fairly from the infor- 
mation you presently possess in this case, Mr. Harter? 

Mr. Harter. The representatives of my company feel that they 
were treated fairly. 

Mr. Bares. No further questions. 

Mr. Hésert. You feel they were treated fairly only with the knowl- 
dege which you have at the present time at hand ? 

Mr. Harter. Yes. 

Mr. Bares. That was the question. 

Mr. Harrer. It is based upon what knowledge I now have. 

Mr. Héserr. Mr. Osmers? 

Mr. Osmers. Mr. Harter, if it is possible for you to do so, put your- 
self in the position of the Government for a minute. Do you feel 
that to purchase the type of equipment that was obtained under this 
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contract, that there is a better way for the Government. to’do it than 
the way it did in this case? 

Mr. Harrer. Well, I am not an engineer. 

T would favor if it was possible to have the drawings and definitive 
specifications, that this contract could have been advertised and sealed 
bids received, and had it been handled in that way I would favor that 
over a negotiated proposal such as this was. 

Mr. Osmers. In other words, if the Air Force had done some more 
technical and engineering work in connection with plans‘and specifi- 
cations, that it then could have been an advertised bid, and awarded 
to the low qualified bidder, and probably thereby save the Govern- 
ment some money. 

Mr. Harter. Well, of course, the saving is problematical. But T 
do agree that it would have been possible, I think, if more time had 
been allowed to have prepared such drawings and specifications as were 
necessary to put this on a sealed-bid basis. 

Mr. Osmers. In your own experience for equipment of this kind, 
do you feel that there is a tendency on the part of the Government 
to use. the negotiated bid procedure to a much greater extent than is 
necessary ? 

Mr. Harrer. I do not feel competent to answer that. I do always 
favor advertisement and the request for sealed proposals and award 
to the lowest responsible bidder where it is possible. 

Mr. Osmers, ‘That is all I have. 

Mr. Hézerr. Mr. Rivers, you had a question ? 

Mr. Rivers. I want to thank our former distinguished colleague for 
the time he spent here with us on this, and the fine contribution he 
has made. I know that he is familiar, as all of us, with the innate 
system of redtape with which the Government has to contend and 
the Members of Congress have to contend. 

Would your complaint be that the redtape as a part of this is that 
which the Government built up over the years? 

Mr. Harter. Well, I think Mr, Rivers, that we are all conscious 
of the fact that when we deal with the Government we are handi- 
capped. 

Mr. Rivers. Because you run from chain of command to chain of 
command, and so forth. I want.to ask you this question, Mr. Harter. 

You say you were treated fairly on this. 

Mr. Harrer. As far as the negotiations are concerned. 

I answered the chairman’s hypothetical question. But as far as our 
actual negotiating with the representatives of the Air Force, there 
was nothing that was in any way unfair, any suggestion of anything 
that wasn’t ethical or that was not right in those negotiations that we 
had. With representatives of the Air Force. 

Mr. Rivers. Now, in the acquisition of additional things with this 
command, the command under discussion, would you feel like again 
ee ee in the interest of your company ? 

Mr. Harter. Well, I didn’t actually participate myself. But I 
think my company would. They would, so far as I know. 

Mr. Rivers. You feel you were sufficiently well treated that you 
come back again, and try to get some other business. 

Mr. Harter. Yes. 

Mr. Rivers. All right. 

Mr. Hépert. Mr. Hardy, any questions? 
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Mr. Harpy. No. 

Mr. Hésert. Thank you very much, Mr. Harter. 

Mr. Harter. Thank you. ; 

Mr. Courtney. Mr. Chairman, we come to the Recony Co., which 
was the successful bidder, and to whom the award was made. | 

Now, Mr. Chairman, in the previous discussions we have intro- 
duced some facility capability reports. We touch on them. Mr. 
Kuhn, and Mr. Tyler have made an examination of Recony’s plant, 
and have a report to make to the subcommittee on that subject. 

Mr. Hésert. We will hear them. 

Mr. Courtney. Mr. Kuhn, will you take the witness stand? 

Mr. Chairman, this is related to the subject of the information in 
the hands of the contracting officer and the Department of Air Force 
at the time the contract was let. 

Go ahead, Mr. Kuhn. 

Mr. Kuun. Mr. Chairman—— 

Mr, Hésert. One minute. 

Did I understand you to say, Mr. Courtney, that this information 
was in the hands 

Mr. Courtney. Mr. Chairman, I should point out, as will be ex- 
plained by Mr. Kuhn, that there are three reports relating to this 
subject, which Mr. Kuhn will touch on. I think the committee will 
find that as the evidence will develop, they are not wholly reconcilable. 

Mr. Hépert. Proceed, Mr. Kuhn. 

Mr. Kuun. In order to cover all phases of negotiated procurement 
in this inquiry we requested on February 5, that is, the subcommittee 
did, of the Air Force, that they furnish the facilities capability report 
and the performance data on the Government contracts eeaamieaa or 
awarded to Recony. 

I would like to read the summary furnished by the Air Force con- 
cerning the Recony Corp. contracts assigned within the past 3 years. 

This will be the first of the reports that Mr. Courtney just 
referred to. 

It is captioned “Data Sheet Re Recony Corp. Contracts Assigned 
to Contractor Within the Last 3 Years.” 

Mr. Mruizr. What is the date of this, please? 

Mr. Kuun. This is dated February 14, 1957, and was received by 
the subcommittee on February 21, 1957. 

Contract No. AF-33 (602) 4874. Completed October 1955, not in 
New York APD files. 

I think that is New York Air Procurement District files. 

The end item is blank. The face value was $308,723.86. “Contrac- 
tor’s performance not applicable. Air Force AF-QC are not 
applicable.” 

That is Air Force quality control. Those are the inspectors. I 
don’t know what the exact designation is. 

Air Force contract 33 (602)},5860, dated October 27, 1954, end item 
8200-030-875 air conditioner. 'That.is more commonly referred to as 
an A-3 air conditioner, not. to be.confused with the MA-3. It is an 
A-3. Face value of the contract, $3,377,609.98. 

Contractor’s performance delinquent from July 1956 through January 1957, due 


to turnover of personnel, time required to train new personnel, and slow receipt 
vendor items. Now on schedule. 





Inspector M. EpMonps, 
Itinerant Inspector. 
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Contract No. AF-33 (602) 7459, dated February 18, 1956. End 
item 8200-030375 air conditioner. And that is an A-3A, which is a 
modification of the contract that I just referred to. 

The face value of the contract is $1,670,592.35. 

Contractor’s performance: One month delinquent in submission of test reports 
due to photographic difficulties affecting reproduction and identification markings. 
Two months delinquent in submission of first articles due to contractor's delay in 
performing tests and final inspection. 

Inspectors: Mr. Paradise and Mr. Johnson, resident inspectors. 

Air Force contract 33 (635) 4072. The item is kit air conditioner 
for K-78 trailer. Face value, $386,597.32. 

Contractor’s performance: Anticipated to become delinquent in March 1957 
due to late delivery of vendor item. 

Inspectors: Mr. Paradise and Mr. Johnson, resident inspectors. 

The third one there is the one under discussion for 201 air condi- 
tioners, and the contract is not applicable, since that contract is dated 
January 10, 1957. 

Mr. Rivers. Do I understand what he has been reading—are they 
contracts with the Recony Co.? 

Mr. Kuun. These are Recony contracts. And the covering letter 
on that was addressed to the chairman, and it says: 

In a memorandum dated February 5, 1957, Mr. John J. Courtney, special coun- 
sel of the subcommittee, requested certain information concerning RFP 33-602- 
56-3114, MA-3 air conditioner. 

And part of the information supplied was that which I just read. 

Mr. Courtney. Now, what other reports were there received by the 
Air Force with respect to the state oF performance of this company 
on air conditioners 

Mr. Kuun. At the same time we requested that summary sheet, we 
also requested the facilities capability report on Recony, and in the 
covering letter signed by William J, Yates for General Kelly, Gen. 
Joe W. Kelly, they say: 

A copy of the facilities capability report is enclosed. Paragraph F of Shelby 
Air Force Depot’s teletype MHPB 12-387-M, dated December 17, 1956, which 
is included in the enclosure, sets forth the delivery schedule under this contract. 

Mr. Courtney. Now, then, will you refer to the report that was 
made by the inspectors at the Recony plant in December 1956 with re- 
spect to the performance of contracts in that plant? 

Mr. Kuun. This facilities capability report came to us in two parts. 
One is captioned “Record of Facility Advisory Board Action.” 
Another is captioned “FCR Production Survey Check Sheet.” These 
are two separate parts of the facilities capability reper. 

Mr. Courtney. Refer to the first one in point of time and to the 
question of —— 

Mr. Kunn. They are both dated—well, the check sheet is dated 
December 24, 1956. 

Mr. Courtney. All right. Now what does it say? What does the 
report of the inspectors say with respect to the state of performance 
of contracts in the Recony plant? 

Mr. Kuun. Under item 31, it states: 


Contract 33 (602) 5860— 
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which is the A-3— 


has been delinquent for several months. This delinquency has been the result 
of poor planning on the part of the contractor. However, the contractor has 
inade some improvement in his management and planning in the past 60 days 
and also improvements in production. 

Mr. Courtney. Now then, what did the supervisors of that group 
have to say to the Air Force at Shelby concerning the state of per- 
formance ? 

Mr. Kun. In the record of facility advisory board action it states, 
under item 17, this, and I quote: 

Notwithstanding the fact that the company has a heavy backlog of orders and 
that total indebtedness exceeds net worth, it is the opinion of this office that 
contractor is financially capable of performing under proposed procurement and 
dollar value of uncompleted orders for the following reasons— 
and it lists A through H_ reasons. 

Mr. Courtney. Give us reasons 7, 8 and 10, which will be referred 
to later. 

Mr. Kuun. Mr. Courtney, those are the answers to the question, 
reason (H) in this report. 

Mr. Harpy. Mr. Chairman, I don’t like to interrupt, but in order 
that we might have a complete picture, is there any reason why all 
the reasons shouldn’t be put in? 

Mr. Kuun. Just in the interest of time. 

I will give you all the reasons: (A) profitable operations; (B) in- 
creasing sales volume; (C) additional banking accommodations avail- 
able to contractor; (D) adequate working capital; (E) good net 
worth position; (F) company is receiving progress payments on the 
major portion of current uncompleted contracts; (G) credit reports 
disclose favorable bank and trade comment; and (H) company has 
good past record of production performance and does not appear to 
be deiinquent on any current contract. 

These two parts comprise the facilities capability reports of the 
Depqartment of the Air Force. 

One says, or outlines the delinquency. The other says there are—— 

Mr. Rivers. I just wanted to get this for information. Didn't I 
understand Mr. Kuhn to read that some place in his initial presenta- 
tion that some part of the Recony was delinquent because of the 
vendor’s inability to furnish the Recony with something ¢ 

Mr. Kuun. That is correct. That was on the K-—/8 trailer, Mr. 
Rivers. 

Mr. Rivers. You were reading about that contractual relationship 
of the Air Force and their capacity from a facilities standpoint 

Mr. Courrney. He was reading the inspectors’ reports to the Air 
Force. 

Mr. Rivers. This thing says they are not delinquent, period. 

Mr. Kun. One part of it does, Mr. Rivers, that is, the facilities 
capability report—one part does and the other part acknowledges the 
delinquency on the A-3 air conditioner. 

Mr. Rivers. From the vendor’s standpoint ? 

Mr. Kunn. No. The reason given there 

Mr. Courtney. The reason given in the capabilities report is 
vendor’s delay. 
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Mr. Kunn. That was in the summary, Mr. Courtney. The reason 
in the facilities capabilities report was— 

This delinquency has been the result of poor planning on the part of the con- 
tractor. However, the contractor has made improvement in his management 
and planning in the past 60 days and also improvement in production. 

Mr. Héserr. All right; continue, please. 

Mr. Kuuy. As a result of the obvious contradictions in these two 
reports, both from the Air Force, Mr. Tyler and myself were sent 
to the Recony plant in Richmond, Va., to survey the facilities and 
discuss the present Government contracts with Recony personnel. 

From the information supplied by Mr. Asch, president of Recony 
Corp., we were able to compile a graphic presentation or representa- 
tion of their current contracts, And we have done that, 

Mr. Courtney. Mr. Kuhn, you better take a pointer and go over 
to the graph and point out what is represented there. 

Mr. Kunn. There is no key to this. But the red indicates delin- 
quency. The green indicates on schedule. The white and hatched 
indicates neither delinquency nor on schedule. This is the period 
in which the design drawings, the mockup, the test procedures, and 
approval by the Air Force is accomplished, during these times 
[indicating |. 

We will discuss each contract in order, starting—I will just desig- 
nate them 5860, which is the A-3 air conditioner, 

Mr. Courtney. That is the first of the three you spoke of as having 
been let in 1954? 

Mr. Kuun. The date of the contract is October 27, 1954. 

Mr. Courtney. Now will you indicate over there, so the members 
may have in mind, the date of the facility capability report in point 
of time as it appears on the chart ? 

Mr. Kunn. That was December 27, and we have drawn a line 
through the contracts as of that date. 

Mr. Courtney. The vertical blue line, then, represents the date 
of the report from which you have just read ? 

Mr. Kuun. That is correct. 

Mr. Courtney. And April 1 is the date, approximate date, of your 
projection after your visit of March 1957? 

Mr. Kuun. April 1—that is correct. Our visit—we don’t have a 
line for that, but our visit—was March 18 and 19. This is April 1, 
over here [indicating]. 

Mr. Courrney. Projected to through April 1? 

Mr. Kuun. Yes. 

Mr. Covrrney. Now all this information was drawn from Recony 
personnel # 

Mr. Kunn. From Recony personnel and the FCR reports that we 
had in our possession, and also the summary of the contract assigned 
to this contractor. At the time of our visit on the 18th and 19th, we 
were informed by Mr. Asch that the last six units of contract» 860, 
the A-3, the first. one, were being completed and were scheduled for 
shipment the following day, which would be March 20. So that 
moved the delinquency back on that, too, to March 20. 

The initial unit. price of this item was $3,196 approximately. Fol- 
lowing engineering changes, the unit price was raised to $3,812. There 
were six supplemental agreements and/or change orders to this con- 
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tract. Two of them revised the delivery schedule. One of them pro- 
vided for progress payments. Another increased the quantity. An- 
other changed the inspection, acceptance, and f.o0.b. point. 

The time consumed between the date of the contract, which is Oc- 
tober 27, 1954, and July of 1956 was in the preliminaries to production, 
which I just mentioned—design drawings, approval of design draw- 
ings, mockup, test procedures, approval of mockup and test pro- 
cedures, first article submission, first article approval, and then into 
production. 

Mr. Courtney. That date is represented by the arrow, is it, which 
extends through to July 1956, 

Mr. Kuunn. The Air Force approval of the first article under this 
contract was April 17, 1956, and the delivery schedule provided for 
production of 94 units within 90 days after first article approval and 
100 per month thereafter. 

Concurrent with this contract for the A-3, Recony Corp. was 
awarded Air Force contract 4072, dated April 7, 1955, for 98 air 
conditioners for a K-78 trailer. That is the second contract on the 
graphic chart. 

Mr. Courtney. What does it mean when you say their requirement 
developed April 19, 1952? 

Mr, x ouae The initial unit price of this item was $3,079.23, and 
through change orders and revisions and material cost increases due 
to the time lapse, it was increased to $4,547.02. 

In perusing the contract files on this contract, I came upon a memo- 
randum to the file, called a buyer’s summary, concerning the contract. 


I would like to read pertinent por tinne of this summary and include 
the entire summary in the record. 


This contract has been extremely difficult to administer since its inception. 
Almost immediately after distribution RADC engineers started to talk about 
redesign of the unit. After several conferences, the redesigning was accom- 
plished and supplemental agreement No. 2 accomplished this delay factor, and 
also added six additional units for MDAP. 

Since the date of the supplemental agreement No. 2, July 1955, this office has 
been attempting to obtain a first article from the contractor, Due to the in- 
numerable changes in decisions as to the meaning of various factors in inspection 
procedures that were not contemplated by the original specification and refusal 
by the contractor to accept them, it was not until February 25, 1956, that a first 
article was decided upon by RADC and the contractor. 

A 2-day conference at the contractor’s plant in Richmond, Va., and in his 
office in New York City, to review and inspect what he had produced to date, 
resulted in the contractor’s producing a first article. 

The first article unit was shipped April 21, 1956, to the proving ground, 
Aberdeen, Md., and reshipped to this base approximately 10 days later. When 
the unit arrived on this base, it became lost, and it took the concerted efforts 
of the undersigned and Captain Hughes, transportation officer, to locate the 
trailer upon which the first article was mounted. After considerable delay, it 
was located and sent to RADC testing laboratory. 

During the testing of the first article, several conferences were held between 
RAFD and RADC personnel and the matter was finally resolved at a conference 
aa by RADC and RAFD personnel at the contractor’s office August 9 
and 10. 

Supplemental agreement No. 7 has been initiated to cover all the changes 
due to the first article tests as required by RADC. The supplemental agree- 
ment No. 7 is being sent to the contractor for signature and no further delays 
are anticipated. 

The total increase in item cost is $1,136.84 for the remaining 97 production 
units. This is broken down to $500.84 due to the changes required by RADC 
by reason of first article tests, and $636 due to increased costs incurred by the 
contractor due to inordinate delays on the part of the Government. 
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All the cost sheets which total $500.84 were scrutinized and checked by the 
cost analyst of the New York APD and the undersigned. The methods used 
by the cost analyst of the New York APD computing the contractor’s G. and A., 
resulted in a factor of 10.7 percent. This was not acceptable to the contractor 
inasmuch as his G. and A. factor of 15 percent was based on an opening and 
closing inventory figure over a given period. 

The matter was discussed at great length and the contractor presented 
factual evidence that both the Army audit agency and the cognizant ACO at 
the New York APD has accepted the present G. and A. of 15 percent. There- 
fore, W. W. Coble and the undersigned agreed to accept G. and A. factor of 


15 percent. 


The contractor then presented for consideration, increase costs of $736.59 
incurred by reason of the inordinate delays upon the part of the Government. 
Mr. Coble offered a flat settlement of $500. This figure was not acceptable 
to the contractor and after considerable discussion and review of his cost figures 
and computation, the matter was finally settled at $636. 

Mr. Mitier. Where was that lost? 

Mr. Courtney. Do you have a picture of the lost article? 

Mr. Kuun. That was at Rome Air Force Depot. 

Mr. Courrney. Mr. Chairman, I would like to exhibit that picture 
to the committee [hands picture to chairman]. 

Mr. Rivers. You say the thing was lost? Have they ever found it? 

Mr. Kuun. Yes; they found it, Mr. Rivers, with concerted effort 
on the part of the undersigned and the transportation officer, they 
found it. 

Mr. Rivers. Who is the undersigned ? 

Mr. Kuun. The undersigned was A. J. Walker. 

Mr. Courtney. That is the reason the contractor couldn’t get ap- 
proval of his product? 

Mr. Kuun. That is correct. The fair conclusion in this case on this 
particular contract would be that all delays attributed to this con- 
tract were caused by Air Force administration—or most delays, or 
the greatest part of the delays were caused by Air Force administra- 
tion of the contract. 

And I would like to quote concerning when the requirement for 
this item developed from a disposition form also found in the contract 
files to MRP—these are designations of various offices at Rome, Rome 
Air Force Depot. 

MRP from MRMTNA, dated May 25, 1956: 


Reference is made to the subject contract providing air conditioning equp- 
ment for the AN/MSQ-1 and 2 radar systems, in accordance with headquarters 


USAF directive dated April 19, 1952. Signed, Charles F. Striplin, colonel, USAF, 
director of maintenance engineering. 


aan means that the need for this air conditioner developed in April 
of 1952. 

Mr. Harpy. That was an emergency procurement ? 

Mr. Kuun. I am coming to that. There are numerous references 
in the Air Force files proclaiming the urgency and critical need of this 
equipment. 

The present status of performance on this contract is that it became 


delinquent on March 12 this year. The delivery schedule as amended 
read ; 


First article to be delivered April 30, 1956, balance of articles to be completed 
within 200 days after receipt of first article approval. 


First article approval on this contract was granted by the Air Force 
on August 14, 1956. 
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There have been no shipments of this item other than the first 
article. 

In the letter dated March 20, 1957, to the commander of Gadsden 
Air Force Base, where these trailers, or air conditioners for the trailers 
are to go, from Mr. C. L. Foster, Equipment Suppert Division, Di- 
rector of Procurement and Production, Rome Air Force Depot, Mr. 
Foster stated, and I quote: 

The contractor has been having considerable difficulty in obtaining the power 
eable for our air conditioner due to the fact that their supplier is experiencing 
manufacturing difficulties under RADC Specification 2442, in meeting the cold 
bend test requirement. It will be made before the power cable will be delivered. 

Inasmuch as the contractor does not have storage facilities, he is requesting 
a waiver to ship this item less the power cable. 

That, Mr. Rivers, was the reference to slow receipt of vendor item 
which caused the delinquency. 

It is interesting to note that the original RFP, designated 30-30- 
635-55-962, issued November 18, 1954, and returnable December 8, 
1954 stated—this is the invitation to bid. It stated: 

The Government desires delivery of the articles listed herein, as follows: Com- 
plete within 60 days after award. If the bidder is unable to meet the above 
delivery schedule, he may without prejudice to evaluation of his bid set forth 
below the delivery schedule he is prepared to meet, provided in no event shall 
the bidder’s delivery schedule extend beyond 90 days after date of award. 

There was a blank space provided in this invitation, in which the 
bidder would insert the number of days it would take to complete 
delivery, and the Recony Corp. inserted the figure “60.” 

On contract No. 7459, dated February 18, 1956, for 350 A-3-A air 
conditioners—that isthe bottom—the delivery schedule called for— 
(a) Design drawings within 10 days after date of award; 

(6) Mockup unit and recommended test procedures within 21 
days after receipt of written Government approval of design 
drawings; 

(c) First article and test reports within 60 days after approval 
of mockup unit and test procedure; and 

(d) Production within 60 days after receipt of written notice 
of first article approval and completed within 180 days of receipt 
of first article approval. 

Design drawings were: submitted on April 13, 1956. They were 
approved partially by the Air Force on May 2, 1956. “The mockup 
unit and recommended test procedures were submitted on May 31, 
1956, and resubmitted on July 11, 1956, and approved on August 17, 
1956. 

The delivery schedule for first article and test reports was amended 
from 60 to 120 days, which would make the first article due on Decem- 
ber 15, 1956. 

The first article was due December 15, 1956. 

The first article was submitted on or about February 15, 1957, and 
was approved by the Air Force on March 15, 1957. 

So the delinquency in this contract is in submission of first article, 
from December 15, 1956, to February 15, 1957—2 months, which is—— 

Mr. Courtney. That is, before anything can go into production, the 
first article must be approved ; so we have that clearly in mind. 

Mr. Kuun. That is correct. 
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Mr. Courtney. Now, then, the contracts you have talked about. up 
to now are prime Government contracts, let by the Air Force? 

Mr. Kuun. That is correct, And those were the total contracts 
reported to us by the facilities capability report and by the summary 
of contracts awarded to contractor within the last 3 years, 

Just one comment concerning the unit price of this contract— 
$4,150.54. And the status, as I have already said, is that they were 
delinquent in submission of first article from December 1956 -to Feb- 
ruary 15, 1957, 

Mr. Chairman, when [ was discussing the contract for the air condi- 
tioner for the K-78 trailer and reading an excerpt of the buyer’s 
summary, in which the unit was lost, I mean to read an additional 
excerpt from that summary, and I will read it at this time: 

The total increase in item cost is $1,136.84 for the remaining 97 production 
units. This is broken down to $500.74 due to changes required by RADC by 
reason of first article tests, and $636, due to increased costs ineurred by the 
contractor due to the inordinate delays on the part of the Government. 

That is $636 per unit increase due to delays by the Government. 

Mr. Courtney. Now, the quotation or the statement. you have made 
is not your own statement but a quotation from the buyer’s statement ? 

Mr. Kun. From the buyer’s summary, taken from the files, the 
contract files from Rome Air Force Depot on this particular contyract. 
As I said, that includes all of the prime contracts that were reported 
to us by the facilities capability report and the summary by the Air 
Force. 

When we were down at. the Recony Corp. plant in Richmond, we 
were informed that there was an sddisicrial subcontract, or three 
purchase orders froma prime Air Force contractor. 

That is the third bar on the graph. 

Mr. Courtney. The MA-7. 

Mr. Kuun. The MA-7. These purchase order numbers—one was 
for eight MA-4 air conditioners, purchase order No. K-254438-SD. 
The prime contract number, that is, Convair’s contract number is 
5942. 

The second purchase order, 272962—SD, for 41 MA~7 air condition- 


ers. And I might mention at this time that the MA~7 is a modifica- 
tion of the MA-+4. 


Prime contract No, 23903. 

Purchase order No, 272960-SD, for 25 MA-7 air conditioners, prime 
contract number being A5942. 

The above purchase orders are, as I said, subcontracts from Con- 
vair division of General Dynamics. 

In August of 1955, Convair by telegraphic order to Recony sub- 
contracted for eight MA-4 air conditioners. 

Mr. Courtney. That is the first item ? 

Mr. Kuun. This contract price originally was $90,000, approxi- 
mately $90,000. 

In the course of changes, retrofitting, overtime, and various other 
difficulties encountered in this production, the contract—the purchase 
order price was raised to $136,286. 

Between August and December of 1955, no formal subcontract was 
executed. However, in December of 1955, agreement was reached be- 
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tween Convair and Recony, at which time Convair wanted delivery 
of the first 8 units in 2 months. 

Mr. Asch stated that these eight units were produced on a proteype 
basis, and the first unit was delivered in the latter part of February. 

Mr. Courtney. What year? 

Mr. Kuun. 1956. And the eighth and final unit was delivered the 
latter part of April 1956. 

Under the original delivery schedule, these 8 units were to be deliv- 
ered within 2 months from December 1956—I mean 1955. 

Convair agreed to perform all inspection on these units on the West 
Coast. There was no requirement by Recony Corp. for design draw- 
ings, quality control, service manual and spare parts. All of these 
were waived by Convair. Government-source inspection on these 
eight units was waived. All tests were waived. 

r. Asch stated that they performed, however, normal commercial 
inspection procedures. 

t that time, that is, in December of 1955, delivery schedules for 
the next increment of 41 units was established. This schedule is as 
follows: 17 on April 27, 1956; 20 on May 25, 1956; and 40 on June 29, 
1956. 

On this contract, the next increment, the requirements for tests on 
two first-run articles were waived. However, source inspection by Air 
Force inspectors was required. Seventeen MA-~7 units were shipped 
by Recony during the month of December 1956, and the final of the 17 
being shipped January 3, 1957. 

By telegram dated January 7, Convair advised Recony to stop all 
siento on the MA-~7, to cancel vendor item schedules, and that 
they would be advised further the reasons and instructions on this 
contract. 

The question suggested at this point is: Were Recony, the Air Force 
and Convair aware of doubtful quality control in Recony’s manufac- 
turing processes on these units? 

I submit that this information was in the hands of the Air Force. 
In perusing the contract file at Wilkins on the A-3 contract, I found 
the following letter from Wilkins, signed by Mr. Hickey, to Recony 
Corp., dated March 31, 1956, and I quote in part: 


Quality control deficiencies were noted in second first article. 
They are referring to the A-3 at that point. 


These deficiencies were discussed by the project officer and representatives of 
Recony. In a meeting with the prime Air Force contractor— 


which was Convair— 


Recony, as associate contractor, and WADC representatives on March 22, 1956, 
the Air Force contractor— 
Convair, again— 
referring to another Recony air conditioner, cited numerous quality controlled 
deficiencies and cited the specific item as an example of very poor quality control. 
Mr. Courtney. Now, that was information in the hands of the Air 
Force with respect to the subcontract ? 
Mr. Kuun. With respect to the subcontract, correct. 
Mr. Courtnsy. And that was Mr. Hickey, the John E. Hickey who 
was here present ? 
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Mr. Kuun. That is correct. ul: 

The information on the facilities capability report to which we 
have made reference on Recony for the 201 MA-3 air. conditioners 
was not only inaccurate but ranean im t to delinquencies. 
We then asked what effect these delinquencies con on the perform- 
ance of present and future production in current contracts. Obvi- 
ously, the space, manpower, the engineering and technical personnel 
and administrative personnel to perform necessary functions on items 
which are delinquent can’t be released for other work. 

As an example—and this memorandum was also found in the travel 
report by Captain Carver of WADC, dated July 3, 1956. In part 
10 of his report, he says, and I quote: 

The writer discussed the status of the MA-7 air conditioner, a contract for 
two prototypes which Recony holds with Convair. As a result of a previous 
visit to his plant by Mr. Spensley of Convair, and the writer, the contractor has 
begun remodeling his first prototype to incorporate changes and improvements 
agreed to. However, upon observation, it appears that these men assigned to 
remodeling the MA-7 very subsequently be assigned to complete the new A-3 
mockup by July 9, 1956. It would appear that the MA-7 unit program will 
suffer from lack of steady work on it. 

In another travel report—and this is information in the hands of 
the Air Force at Wilkins Air Force Depot. Another travel report by 
the same Captain Carver, dated January 10, 1956—this precedes the 
one I just selena to. Captain Carver stated, and I quote in part: 


Meanwhile, Pearson— 


to identify Mr. Pearson: he is a representative of Convair— 
who is—— 


Mr. Courtney. His first name is not in the record, is it? 
Mr. Kuun. Is not in the travel report. It just appears that he 
was a representative of Convair. 


* * * was concerned about the lack of assembly line being set up to start 
the building of the other 7 units. Before this writer left the plant, the con- 
tractor had started the framework on three other units. Pearson indicated to 
the writer that from this point on Recony would be behind in meeting its de- 
livery date for test 8 units, and in general he was very dissatisfied with the 
progress to date. The purpose in advising the writer was to bring the Air 
Force up to date on this contract. 

Mr. Courtney. Are you quoting?! 

Mr. Kuun. I am still quoting. 

That ends the quote. 

And to identify this contract that he is talking about, which is the 
subcontract—it is the subcontract for the MA~-7 unit. that Recony 
had with Convair. 

While we were at Richmond inspecting the facilities of Recon: 
Corp., we obtained the following information, in general backgroun 
The Recony Corp. has its general and administrative offices at 150 
Nassau Street, New York 38, N. ¥. It was founded in about 1946, 
and acquired as a wholly owned subsidiary;of the Old Dominion Iron 
& Steel Corporation, and we. will refer:to that. as Old Dominion, 
hereafter. 3 ; 

After Recony Corp. acquired Old Dominion, Old Dominion per-. 
formed the manufacturing and assembly processes for Recony. Corp. 
in its air conditioning division. 











448 STUDY OF ARMED SERVICES PROCUREMENT ACT 


Tt had in addition to that and still maintains a commercial product. 
That commercial product is pressure tanks and heat reducers. 

Mr. Gavrx. Commercial product was what? 

Mr. Kuun. Pressure tanks, or vessels. 

Mr. Gavin. What are they ? 

Mr. Courtney. They are not Government. 

Mr. Gavin. That is another division. I just wanted to see what 
they manufactured, that is all. 

Mr. Heserr. All right, Mr: Kuhn, continue. 

Mr. Kuxuwn. Old Dominion provides only the direct labor and the 
resultant supervision for all work performance by the Recony Corp. 
and bills Recony directly. Engineering, purchase, shipping, and 
billing are all performed in New York by the Recony Corp. person- 
nel, on air conditioning contracts. 

The facilities of Old Dominion: 

The plant and storage facilities of Old Dominion are located on a 
13-acre tract on the island in the center of the James River. 

Mr. Tyter. We have a map that Mr. Asch was good enough to give 
us when we were at the plant. 

Mr. Kunn. The floor space of the Old Dominion facility is in 
excess of 90,000 square feet. Of this, and from discussions with Mr. 
Asch, approximately 42,00 square feet of that is used by Old Domin- 
ion for their commercial product. 

We have tried to outline rom our physical inspection and from 
the information supplied by Mr. Asch those parts which are 

Those portions of their facilities which are devoted to their com- 
mercial product and those which are devoted to air conditioning and 
where there are any overlapping areas. 

The red indicates commercial product. The green indicates air 
conditioning. 

And the blue indicates either storage or overlapping facility 
utilization. We computed the area from the map that would be 
used in the manufacture of air conditioners, and came up with a figure 
of approximately 38 to 40 thousand square feet for manufacturing 
processes of air conditioners. i 

Now, this excludes office space, and engineering space, and admin- 
istrative space. 

While we were at the plant we noticed that there were, I believe, 
eight MA~7 air conditioners stored in this building [indicating] in this 
area here, indicated in blue. 

There were other K~78—there were other air conditioners for the 
K-78 trailer also standing there, with no manufacturing processes 
being performed at that time, in that building. 

Component parts for the A-3 were stored in this area [indicating]. 
That is the compressor and the engines and various other items. 

It is hard to estimate just how much of that space was being used at 
that time for indoor storage space of contracts which were in abeyance 
for some reason or other. However, the letter that I read before con- 
cerning Mr. Asch’s request for a waiver on shipment of the air condi- 
tioners for the K-78 trailer in view of the lack of indoor storage space 
at his plant would seem to substantiate that they did have a problem in 
that respect. 

As of the 19th of March, Old Dominion employed a total of approx- 
imately 270 people. This figure was obtained from Mr. George 
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Hoppe, who is the president of Old Dominion Iron & Steel. There 
were 200 hourly employees and 70 administrative employees. Of 
which 70 of the 200 were used—no; let me get this straight. 

Of which 70 are administrative personnel, which includes engineer- 
ing and blueprint people, and the remainder are hourly wage earners 
who are binployed in the manufacturing process. 

Of the 200, 77 people were concerned with the manufacture of air 
conditioners. The balance, which would be 123, are employed in the 
tank division. 

In summary and conclusion, it would appear that, No. 1, the facili- 
ties capability reports as made by the Air Fores and furnished to the 
buyer and contracting officer, at least in this specific instance, delin- 
quent, had omissions of important information and had incorrect in- 
formation on important items, and No. 2, that with the engineering 
changes that are required of the contractor in many of these cases, 
where the price ranges from approximately $3,000 to $4,500—that all 
bidders are not bidding on the same item. At the time the contract is 
let, the Air Force may have known what they wanted, but in subsequent 
events, with all the change orders, the item has changed so completely 
that at the outset all bidders were not bidding on the same item. 

I think that concludes it, Mr. Héperr. 

Mr. Héperr. Will you make a reference just before we close to the 
financial situation ? 

Mr. Kunn. Concerning the financing structure of Recony Corp., I 
would like to read from the record of the facility advisory board 
action, dated December 27, 1956. Under E, and I quote: 


Upon consultation with contractor, it was ascertained that this account appear- 
ing after current liabilities exhibited as deferred credit to income in the amount 
of $994,865, on the company’s September 30, 1956, balance sheet, is in reality 
progress payments already received by the corporation and which have not been 
recouped by the Government. 

Aecordingly, theoretical adjustment has been made by the analysis to reflect 
progress payments as an effect against inventory which would in fact reduce the 
inventory figure as of September 30, 1956, from $1,686,672, to $691,806, and current 
assets from $2,238,955, to $1,244,090. 

As indicated previously, every one of these contracts had supplemental agree- 
ments, and/or change orders, and in every one of the contracts one of the supple- 
mental agreements provided for progress payments to the contractor. 


Mr. Héserr. Does that finish your statement ? 

Mr. Kunn. That concludes it. 

Mr. Hésert. The committee will recess until tomorrow morning at 
10 o’clock. 

(At 11:55 a. m., the subcommittee adjourned, to reconvene at 10 
a. m., of the following day, Friday, March 29, 1957.) 
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STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


MONDAY, APRIL 1, 1957 


House or REPRESENTATIVES, 
ComMITTEE ON ArMeED SERVICES, 
SUBCOMMITTEE FoR SpeciaL INVESTIGATIONS, 
Washington, D.C. 

The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the subcommittee) presiding, with the following mem- 
bers present: Mr. Hess, Mr. Brooks, Mr. Gavin, Mr. Rivers, Mr. 
Bates, and Mr. Miller. 

Mr. Hészert. The committee will be in order. 

Mr. Courtney, have your first witness. 

Mr. Courtney. All right, Mr. Chairman. We have this morning 
the facility capability report people from the Department of the Air 
Force, who were asked for on the previous hearings, Mr. Di Gangi, 
Mr. Engstrom, Mr. Stevenson, and Mr. Calabres. Gentlemen, will 
you come forward, please ? 

Colonel Treacy. Mr. Courtney, if I may suggest, the financial por- 
tion of this is relatively small, and if we could have the financial 
var up here first and then the production people—— 

r. Courtney. Let’s have the financial people. 

Colonel Treacy. Mr, Di Gangi and Mr. Engstrom. 

Mr. Héperr. Now these two gentlemen are the two that actually 
made the report on the financial 

Colonel acy. Yes, sir; Mr. Engstrom is the man who made the 
report, and Mr. Di Gangi is the one who reviewed it. 

r. Hépert. These two gentlemen actually did it and did not get 
the information from somebody else. In other words, it is not third- 
hand information. We want firsthand information. 

Colonel Treacy. Firsthand information. All right, proceed. 

Mr. Courrnry. Now, Mr. Engstrom, Wallace T. Engstrom? And 
Mr. Di Gangi? Will you tell us from what source you obtained the 
information which was contained on the financial report which was 
submitted to the Usparsmnent of the Air Force with respect to the 
financial capability of thiscompany! I have particular reference—— 

Colonel Treacy. Pardon me, Mr. Chairman, would you recognize 
me for a moment, please ? 

Mr. Hévert. Yes; certainly. 

Colonel Treacy. I have here a statement that I would like to read 
into the record, because there are some inaccuracies in the record as it 
stands, and I think that if we went down this—I have analyzed the 
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testimony—then the questions would flow much more logically from 
the testimony. 

Mr. Héverr. Well, Colonel, this statement which you would read 
is merely a thirdhand statement; you don’t know firsthand what you 
have in that statement, do you? 

Colonel Treacy. Well, I know firsthand what I have in this state- 
ment as far as the testimony that was given is concerned. I would 
like to see the full financial report put into the record, because the 
statement that was put in is only two paragraphs of a note to the 
financial statement which is ef considerable length. These men dug 
into that record very meticulously. 

Mr. Héperr. Then it would be developed with the witnesses them- 
selves. We want firsthand information, and not deductions from 
the testimony. It is our responsibility to analyze the testimony. 

Colonel Treacy. Yes, sir. Then may I ask that the financial re- 
port be submitted for the record in its entirety ? 

Mr. Héserr. Certainly. 

Colonel Treacy. I present this for the record, then, the financial 
report prepared by Mr. Engstrom on the 26th of December 1956. 

Mr. Heserr. It will be made part of the record. 

(The financial report submitted is as follows :) 


Case No. NYF-4815 
W. C. MANY 56-12-62 


REQUEST FOR FINANCIAL CLEARANCE 


. Contractor's name: Recony Corp. 

. Contractor’s address: 150 Nassau Street, New York City. 

. Originating activity: MHPCA. 

Buyer: 8. Schneiderman. 

Date of request for FCR: December 18, 1956. 

Air materiel area: MAAMA. 

Air Procurement District: NYAPD. 

. Amount of clearance (estimated definitive amount) : $2,914,277. 
. PR number(s) : MH-654935 and 698982. 

0. Type and number of contract (if assigned): SFF. 

11. Description of procurements: Item 1, 201 each air conditioner type MA-3 
in agreement with exhibit ; item 1A, 1 lot WCL 857 dated February 21, 1955: item 
2, 1 lot maintenance data; item 3, 1 set lubrication data; item 5, engineering 
data, table 250, 1 lot; item 4, 1 set interim cowl hand brakes; item 6, 1 lot 
specification table 252. 

12. Approximate delivery schedule: Item 1, contractor to submit design draw- 
ings within 30 days after date of awards mockup unit and recommended test 
procedure written within 45 days after receipt of written Government approval 
of design drawings. First article 2 on and test reports written 90 days after 
approval of mockup unit and recommended test procedure. Balance of item 1 
to be delivered complete within 270 days after receipt by contractor of written 
notice of first article approval from the contracting officer at following rate: 20 
each within 150 days after approval of first article; 29 each additional within 
180 days after approval of first article; 50 each within 210 days after approval of 
first article; 50 each within 240 days after approval first article; 50 each with- 
in 270 days after approval first article; item 1A, in agreement with MCP-71-— 
649 ; item 2, in agreement with CP—71-530 (10) ; item 3, in agreement with table 
200; item 4, concurrent with item 1; item 5, in agreement with table 250; item 
6, in agreement with table 252. 

13. Previous experience with contractor: Satisfactory. 

14. Financing necessary: Own capital; other outside borrowing. 

15. Financial information: 


Noe 


I ge 
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Financial statement dated September 30, 1956 


FAM asa son cuncnstreniieshieianitn eve tinainaiaeniaaaestiiadeaitiaaialinces tnt taatilinatintesiteeninietaniaiaaiaaaael $52, 955 
COSTES BOOM... <nins<e-<cnercuniepweninntsnieinanedialiiasanniiaeecesndemm canine *41, 244, 090 
Comeramt iA Dit OG 1.0, 2 <.--intasinsibdiaiain MMe dis tepcprerceseenenirshnatehentsamtatadh * 957, 344 
Vi AIRIRIDA CUMIEETL .. 1 ..cnenbincieneehenss-ndiliidananieliate-otmaren=aebeninentetnanaletendiaay 286, 746 
Te OE ince eneken escent asttn casio snamiekeslialeninsdiiadsaiaeniaiatia titania tiie 591, 734 
aah. LEADITINEOM ._... nccienkes<adecnihenabaaientmiaadiedanakemivamenmianaaaiiaaamia * 957, 344 
Backlog as of November 27, 1956: 

(@) CO Vera MOO sii Lee epthiceln ind —hithinlowentthng ln aside heb lib hell 3, 644, 000 

i) eR a A 45, 000 


(c) Delivery schedule should be completed by May 31, 1957. 


1 See (a) under heading “Comments,” below. 
2 See (a) and (b) under heading “Comments,” below. 
16. FCR information: 
Question No. la, yes; 1b, yes; 1c, yes; 1d, yes; le, yes. 
Question No. 3, yes. 
Question No. 4, 15 percent. 
Question No. 5, not available. 
17. Clearance is approved. 
18. Date: December 26, 1956. 
19. Signature: Wallace T. Engstrom, accountant, MANYCAP. 
Reviewed by Chief, Financial Analysis. 


CoMMENTS 


(a) Upon consultation with contractor, it was ascertained that the account 
appearing after current liabilities, exhibited as “Deferred credit to income” in 
the amount of $994,865 on the company’s September 30, 1956, balance sheet is 
in reality progress payments already received by the corporation and which 
have not been recouped by the Government. Accordingly, theoretic adjustment 
was made by analysts to reflect progress payments as an offset against inventory 
which would in effect reduce the inventory figures as at September 30, 1956, 
from $1,686,672, to $691,806 and current assets from $2,238,955 to $1,244,090. 


1. Profit-and-loss data for period of 8 months ended Sept. 30, 1956: 


TRE BON acces mctaneevcetinnih heat ice Di aieaiinn oct eaten iiaiiaall $1, 267, 175 
Costs, and. expeniega : (Ret) — ne tindereeodcerntvineeiiuntlenes 1, 180, 927 
Pott, belore. SAFO inn svcnicarnter debian a Biitnidmicetewediintieniteemin 86, 248 
FFGRE SiGe ected Bevensihnnianinnh te ebbelinic-anteeanicbaiaaienince * 46, 899 


1 See (b) below. 


(bo) Contractor did not make provision for Federal income taxes estimated 
by this office to be in the amount of $39,349. Approximate adjustments were 
made to applicable balance sheet classifications and related amounts. 

2. Financial statements for the exhibited period were prepared by a certified 
public accountant in accordance with comments contained in his letter dated 
December 20, 1956. (Copies of the statements were forwarded to headquarters, 
MAAMA, on or about November 29, 1956. Copies of certified public accountant’s 
letter are enclosed.) 

3. Aging of accounts receivable as at September 30, 1956, appears to be satis- 
factory as follows: 








Amount Percent of 
total 
Under 30 Gays 000. 3.29. 2235 50s GR ea 25 SR. $344, 766 69 
Over 30 dap Chaos <oas dpe bitin 559 css begs -0 95 > 20 eee en been 84, 051 17 
RICE ie WII Ut. 0.0: on. dnatnemnesihnetemenhiedee annie idan eed 70, 511 14 
eth s sl ae ee ee GR Las 499, 328 100 


4. Inventory as at September 30, 1956, reflects the value shown on company’s 
books and records, reportedly priced at the lower of cost or market by manage- 
ment. Inventory of $1,686,672, when offset by progress payments would be 
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reduced to $691,806, as of September 30, 1956. Inventory (also as submitted by 
management to the independent auditor), as at the fiscal year ended January 31, 
1956, was in the amount of $456,700. Inventories appear to be commensurate 
with relative sales volume for each period. 

5. Investments in the amount of $197,700, exhibited on the September 30, 1956, 
balance sheet, represents cost of the entire outstanding stock of two wholly 
owned subsidiaries as follows: 


(a) Old Dominion Iron & Steel Corp. (Richmond, Va., active) _--..~.- $197, 200 
Rhodes Factoring Co., Inc. (New York, N. Y., inactive) .-----_~- 500 
WtAl adi nda nddvoiisnlewdis. debe ieee 197, 700 


(®) Summary of Old Dominion’s financial information as at August 31, 1956, 
was as shown below: 


(1) Balance sheet data 


aa es gt ike, ie i ek te $55, 170 
meet aeeete 8 2 ee Le a ee ea 541, 700 
Convent labilities...... 0. J na seiiahoumedmaat.chudieees 807, 385 
Worame Cantal. ...i_..__...._........ sldaliesejod-0-0%-4teheas 224, 315 
Dee Wee. nomen caressa neh REGS el eenetes 266, 299 
wens MODirises. . ne oo on een a a epdaeei-adss (lene Soe 
(2) Profit-and-loss data for period: Fiscal year ended August 31, 1956 
Net sales________- Di) a eke ce, Cb SO cakes $1, 362, 875 
Costs and expenses (net) ~~ _- a PI IND iS 8 scscicea st Riiteich iinet 1, 309, 271 
en ITNT a ee 53, 554 
Neen ee eee ee enn en nia eerie een dee eee oeni tl eeeas algae eee teen 29, 921 


6. Notes payable to banks as at September 30, 1956, was in the amount of 
$315,000 as at September 30, 1956. Amount outstanding to bank was in the 
amount of $190,000 as at December 20, 1956. 

7. Accounts payable are reportedly on a current basis. All ascertainable 
accruals and prepayments have been set up and reflected in the operations for the 
period. All known bad debts have been written off. 

8. The issued capital stock of the corporation consisting of $250,000 in com- 
mon stock and $167,200 in preferred stock is owned jointly by Andrew J. 
Asch, Jr. (company’s president), and Bertram J. Goldsmith (company’s secre- 
tary and treasurer}. 

9. Surplus as at September 30, 1956, consists entirely of profits from operations 
transferred to earned surplus arising from merging procedure. Surplus did not 
arise in any instance from revaluation of fixed assets. 

10. Working capital of $286,746 as at September 30, 1956, as adjusted, appears 
to be adequate in relation to current average monthly sales volumes of $158,397 
to costs and expenses and to current backlog. While current backlog appears 
somewhat excessive in comparison to current volume of sales, working capital 
does appear sufficient to accomplish delivery of the backlog. 

11, Total indebtedness exceeds net worth. Current ratio of 130 percent and 
quick asset ratio of 58 percent appear to be low. Latest available credit reports 
disclose that one trade payment is from 30 to 45 days slow; all others are being 
paid promptly or are being made at a discount. Operations continue on a suc- 
cessful basis. Working capital was reduced due to reinvestment of. earnings 
= additional fixed assets. Company continues to use unsecured bank accommo- 

ations. 

12. Contractor furnished a schedule dated December 20, 1956, wherein it is 
shown that present backlog will be completed by May 31, 1957. Deliveries 
under proposed contract are planned to commence on August 17, 1957, if con- 
tract is awarded by January 3, 1957. Based on schedules enclosed with this 
report, company should not encounter any production difficulties between present 
backlog accomplishment and production under proposed award. 

13. Bank representative in letter dated December 20, 1956, from Irving Trust 
Co. of New York City stated that banking relations with corporation have been 
good. In the past, bank has made loans in amounts up to $200,000 on an un- 
secured basis and up to $350,000 on the basis of assignment of Air Force contracts. 

14. Present balance outstanding with the bank is $190,000... Financial institu- 
tion would be favorably disposed to lending company an amount up to $250,000 
on an unsecured basis and would also consider financing in the overall range 
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of $350,000 to $400,000 upon terms consistent with the circumstances at the 
time of inception of the loan. 

15. It is noted that “Request for Facility Capability Report” work order No. 
MANY 56-12-62, indicates an anticipated overall delivery schedule of approxi- 
mately 14 to 15 months. Contractor plans to accelerate the delivery of the 
contract items. 

16. It is further noted that company is receiving progress payments on the 
major portion of contracts under company’s dollar value of uncompleted orders. 

17. Notwithstanding the fact that the company has a heavy backlog of orders 
and that total indebtedness exceeds net worth, it is the opinion of this office 
that contractor is financially capable of performing under proposed procurement 
and dollar value of uncompleted orders, for the following reasons: 


(a) Profitable operations. 

(>) Increasing sales volume. 

(c) Additional banking accommodations available to contractor. 

(ad) Adequate working capital. 

(e) Good net worth position. 

(f) Company is receiving progress payments on the major portion of 
current uncompleted contracts. 

(g) Credit reports disclose favorable bank and trade comment. 

(h) Company has a good past record of production performance and does 
not appear to be delinquent on any current contract. 

(i) Delivery schedule of about 14 to 15 months is anticipated for proposed 
award. It is contemplated that deliveries under the proposal will commence 
after complete shipment of the company’s present backlog and that man- 
agement plans to accelerate deliveries under a contemplated award. 

(j) Increasing sales volume and earnings from operations, if continued, 
may eventually reflect further overall improvement in company’s financial 
position. 

18. Clearance for financial capability is recommended. 

Inclosures: 1. Contractors letter dated December 20, 1956; 2. Contractor’s 
C. P. A.’s letter dated December 20, 1956; 3. Contractor’s bank letter dated De- 
cember 20, 1956; 4. Contractor’s Delivery Schedules dated December 20, 1956; 
5. Contractor’s Sub. F/S as at October 31, 1956. 


ATTACHMENT A 
Irvine Trust Co., 
New York, December 20, 1956. 
New YorK Arr ProcurEMENT District, U.S. A. F., 
111 East 16th Street, New York, N. Y. 


GENTLEMEN : The Recony Corporation, 150 Nassau Street, New York 38, N. Y., 
indicates that they are being considered for an additional Air Force contract 
and have requested that we write you regarding our experience with their ac- 
count. Recony has been a depositor of this institution since 1953. The account 
has been conducted to our satisfaction at all times and balances during recent 
months have averaged in low six figure proportions. 

In the past we have loaned the company on an unsecured basis up to $200,000 
with satisfactory results. During the past year Recony has borrowed up to 
$350,000 against the assignment of Air Force contracts and presently $190,000 
is outstanding on this basis. The company’s individual statement as of Janu- 
ary 31, 1956, shows a satisfactory condition. with operations on ‘a profitable basis. 
Working capital was in excess of $200,000 and the net worth was approximately 
pep Consolidated figures of August 31, 1955, indicated working capital of 
$450,000. 

While we have not been approached by the company regarding any additional 
borrowings, we would continue to be favorably disposed toward extending 
unsecured accommodation in the neighborhood of $250,000, dependent, of course, 
on any additional financing the company may be receiving at that time, and 
would also consider financing in the overall range of $350,000 to $400,000 upon 
terms consistent with the circumstances at the time of the borrowing. 

On the basis of our past experience, we have found the Recony Corp. to be 
meticulous in the handling of its financial affairs and all transactions have been 
taken care of in a proper manner. We are pleased to recommend them as 
responsible in their business dealings. 

Very truly yours, 


Louts L. SEAMAN, 
Assistant Vice President. 
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ATTACHMENT B 





NCO SprcraLtizp SERVICE—INFORMATION 


Recony Corp., WAD: TP-831-B, manufacturers refrigeration equipment and 
woven labels, 150 Nassau Street, New York 7, N. Y¥., November 1, 1956. 


ADDITIONAL TO MARCH 9, 1956 


Financial (Jan. 31, 1956) 














Cag 2000). tepeesés cncoealiad cit-46) wast biden dh $44, 000 
Wee ee es Sk, SE... .. 2 csincennsimalnpeichno nscelnarabeigsdieiancaiaa ddciaetabia 337, 000 
Merchandise —_.._-__-_-- wise ila ithe tet a a 392, OOO 
Ie UIE eniign cat. nant cerue cocci apc opaneoiagateaeneianeeeieneis iene amnion 1, 073, 000 
eee oe 642, 000 
IIIT <_<... ssssseninnenrosentncah thdiumeangsntivadasaetiaiaaniianseiaieimmnmnaiiimaaaiianan 431, 000 
AE Ee Sear ane POPE Ls a teh ote, oo ea 133, 000 
Nr 584, 000 
Trade.—Good. 
High credit Owing Past due Terms Payments 
SRS 3 Cd bai. ee ace 0 0 n/30 | 30-45 slo 
tT eet Be $3, 600 0 n/30 | ppt 
$2,500 Be eee eee 0 0 14/10/30 | dis 
SR Ea re ee ee ee eee ee 0 0 n/30 | ppt 
BRNO Es Seiki waco cdeeentinnsccasons tll ether ieee 0 0 n/30 | ppt 





Suppliers.—E. I. du Pont de Nemours & Co., Wilmington, Del.; Armco Steel 
Corp., Middletown, Ohio; Aluminum Co. of America, Pittsburgh. 

Analysis.—Operations continue on a successful basis. Net worth shows an 
improvement, but there was a nominal reduction in working capital as earnings 
were largely reinvested in additional fixed assets. 

The January 1956 statement reflects a swollen inventory. Since that time, 
inventories have been reduced. Company continues to utilize substantial un- 
secured bank accommodation. An important portion of the company’s business 
is in connection with Defense contracts. 

Credit suggestion.—Reasonable trade needs. 





ATTACHMENT C 


RicuHarp M. Roseson, 
CERTIFIED PUBLIC ACCOUNTANT, 
New York N. Y., December 20, 1956. 
OFFICERS AND Drrectrors, Recony Corp., 
150 Nassau Street, New York, N.Y. 


GENTLEMEN: In accordance with your request, I have prepared an interim 
report of your financial condition and operations for the 8-month period ended 
September 30, 1956. I submit for your consideration the following exhibits and 
schedules : 

Exhibit A. Statement of Financial Condition, as at September 30, 1956. 
Exhibit B. Statement of Income, Profit and Loss for the 8-Month Period 
Ended September 30, 1956. 

I have checked your internal accounting systems and procedures, and have 
found them consistent with accepted accounting practices. 

I have checked your bank statements, determined the correctness of your 
accounts payable by tracing payments made subsequent to September 20, 1956, 
and have found the balances reflected on your statement to be correct. All 
ascertainable accruals and prepayments have been set up and reflected in the 
operations for this period. 

The balances due from customers represent good and collectible items as re- 
flected on the books. These balances were checked against payments received 
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after September 30, 1956, and found correct. All known bad debts have been 
written off. 

Inventories reflected values shown by the books, and management has ad- 
vised me that they have been valued at lower of cost or market. 

Of the inventory, $994,865.1. had been advanced for progress payments as 
of September 30, 1956. 

The item of investments ($197,700) represents cost of the entire outstanding 
capital stock of two wholly owned subsidiaries as follows: 


Old Dominion Iron & Steel Corp., Richmond, Va__---..------------- $197, 200 
Rhodes Factoring Co., Inc., New York, N. Y¥ 500 


me ee oe a ee eo ee ew 


OCB igor ain gape —a—ieapeee see <gerg ete Seep ame teat asi See ae 197, 700 


Rhodes Factoring Co., Inc., is inactive. Net worth of Old Dominion Iron & 
Steel Corp. was $266,299 as of August 31, 1956, per audit report submitted to me. 

Operations for the period resulted in a net profit of $86,248.34 before provi- 
sions for income taxes. No consideration was given to reserve for Federal and 
State income taxes, as the report,submitted is an interim one. 

In my opinion, subject to the above comments, the attached statements of 
financial condition and income, profit, and loss, fairly represents the condition 
of the Recony Corp., a New York corporation, at September 30, 1956. 

Yours very truly, 
Ricuarp M. Ropeson. 
ATTACHMENT D 


NATHAN CHAITIN, 
CERTIFIED PUBLIC ACCOUNTANT, 
Philadelphia, Pa., November 27, 1956. 
OFFICERS AND DIRECTORS, 
Old Dominion Iron & Steel Corporation, Richmond, Va. 


GENTLEMEN: As per your instructions, I have examined the balance sheet and 
related statements of retained earnings and income of Old Dominion Iron & 
Steel Corp., Richmond, Va., as of August 31, 1956. The examination was made 
in accordance with generally accepted auditing standards, and included such 
tests of the accounting records and such other procedure as was considered 
necessary. 

The value of inventory at August 31, 1956, was computed from an inventory 
taken by the management as of September 30, 1956, and adjusted for purchases, 
sales, and transfers according to the books for the month of September. 

In my opinion the accompanying balance sheet and related statements of 
retained earnings and income, fairly represent the financial position of Old 
Dominion Iron & Steel Corp., at August 31, 1956, in conformity with generally 
accepted accounting principles applied on a basis consistent with that of the 
preceding year. 

Respectfully submitted. 

NATHAN CHAITIN. 
SCOPE OF EXAMINATION 


Cash in the State Planters Bank of Commerce and Trusts was checked against 
monthly statements submitted and further confirmed by direct correspondence 
with your depository and found in agreement. Petty cash was counted. 

Trade accounts receivable represents good and collectible amounts due as of 
August 31, 1956. All outstanding accounts at August 31 were verified by direct 
correspondence with the accounts. Other than minor differences, the accounts 
were found to be correct. All known bad debts have been written off and charged 
to operations for the period. 

Physical inventories were taken and priced by the management as of Septem- 
ber 30, 1956, and corrected to August 31, 1956. The reconciliation to August 31, 
1956, was examined and the flow of costs was traced through the record. It was 
ascertained by test checks, that inventories were priced at the lower of cost or 
market on a basis consistent with that of the preceding year. The president and 
secretary-treasurer have certified to me that the inventories contained no con- 
signed goods which were the property of others, and that none of the goods has 
been pledged or hypothecated. 

Prepaid and accrued expenses were computed or verified by me: © All additions 
to fixed assets were checked against vouchers and found properly recorded. 
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Depreciation in accordance with standard practice has been set up and charged 
to operations for the year. 
Notes payable, State Planters Bank of Commerce and Trusts, represents the 


liability of the company on its own unsecured notes with interest paid to July 1, 
1956, as follows: 








Se eens saianainiasticneesbaen dialivendicdiiamntiapcaaenarenmiaedaade a 
Date issued | Amount Rate Due date Date issued Amount Rate Due date 





Percent Percent 
Sept. 28,1955 | $20,000 44] Demand. || Dec. 13, 1955 10, 000 4%] Demand. 
Oct. 14, 1955 10, 000 4s Do. Dec. 22, 1955 30, 000 4% Do. 
Oct... 27, 1955 15, 000 4% Do. Jan. 10, 1956 20, 000 4% Do. 
Nov. 14, 1955 20, 000 4%} ‘Do. Apr. 18, 1956 15, 000 4% ~—s-:dDo. 
Nov. 30, 1955 10, 000 4%| Do. 








Accrued interest due to August 31, 1956, has been set up and charged to 
operations for the period. 


Balances due trade creditors and other liabilities were not directly confirmed 
by the creditors; but through examination of the invoices and statements and 


by a review of transactions subsequent to the balance sheet date, it was found 
that the balances due, as stated, were correct. 

Dividends payable represents liability of the company for all dividends due 
and payable as of July 31, 1956, on the preferred stock in conformity with the 
terms of this stock as reflected by the minutes of the corporation. 

All Federal income-tax returns have been examined and cleared up to and 
including fiscal year ended August 31, 1955. Provisions for both State and 
Federal income taxes on current earnings have been set up and reflected against 


operations for the year. 

Mr. Courtney. May I see it, please. 

Mr. Fogo. If he wants something in the record, he can’t keep it 
for the witness. What is the reporter going to do without the copy 
that should go in the record ? 

Colonel Treacy. I am sorry, Mr. Di Gangi has another copy. 

Mr. Chairman, before I continue, there are certain things about this 
record which I would like to have corrected because they show the 
Air Force in a light which, in my opinion, isn’t entirely complete. 
And if I would be permitted to do that, I certainly would be very 
appreciative. 

r. Hésert. Well, Colonel, we will allow you at the proper time, 
and not at this time. 

Colonel Treacy. Thank you, sir. 

Mr. Hépnerr. The Air Force will be allowed every opportunity to 
comment on any part or all of the testimony. For expediency sake 
and in order to keep the record straight, we want the direct testimony 
now. But I assure you that the Air Force will have every oppor- 
tunity and will not be shut off. 

Colonel Treacy. Thank you. 

Mr. Courtney. Mr. Chairman, the information which has been 
given to the subcommittee with respect to the inquiry which I am 
about to make was taken by photostatic copy from the files of the 
contracting officer, Mr. Hickey. 

I do not recognize, although I certainly agree that it may be in 
existence, the copy of the request for financial clearance. The issue 
as I would suggest, Mr. Chairman, is what the contracting officer 
had before him when the decision was made with respect to this 
contract. And it is to that that I wanted to direct my attention. 

I have one question. 

Mr. Engstrom, in the financial report 
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Colonel Treacy. May I interrupt for just a moment, Mr. Courtney ? 
Mr, Stevenson has a copy of the wire to which you refer, and if you 
want it—— 

Mr. Courtney. No; I haven’t referred to any wire, Colonel. 

Colonel Treacy. Well, this is the request for the financial survey. 
This is the copy of the wire that the buyer had in his possession, 
indicating a—— 

Mr. Courtney. We know about the wire. If we may have order, 
Mr. Chairman? I have the records before me taken from the Shelby 
Air Force Depot. I would like to ask one question, and the source 
of the information. Mr. Engstrom or Mr. Di Gangi, which of you 
can tell me from what source you obtained the information that the 
assets of the corporation, some nine-hundred-odd-thousand dollars, 
represented progress payments ? 

r. Enestrom. Mr. Courtney, the first thing I should clarify is 
that those are not assets. Those are progress payments. 

Mr. Courtney. Well, I have them listed as assets. You can explain 
them as progress payments if you wish. 

Mr. Enostrom. Yes. 

Mr. Courtney. They were, in fact, progress reports? 

Mr. Enostrom. And indicated so in my report. 

Mr. Courtney. Then will you tell us what the assets of the corpo- 
nent as you forwarded the information to the contracting 
officer ? 

Mr. Enestrom. For the purposes of this report, the current assets 
of the corporation were $1,244,090. 

Mr. Courtney. That is right. Now then who furnished the infor- 
mation? Did either of you gentlemen furnish the information that 


the assets of the corporation were principally made up of progress 
payments ? 


r. Encstrom. No, sir. 

Mr. Courtney. Did you, Mr. Di Gangi? 

Mr. D1 Ganat. No, sir. Mr. Courtney, I believe at this point it 
might be in order to explain briefly, in a few words, perhaps, what 
the facility capability reports program involves at our level. 

Mr. Courtney. I want to ask you—— 

Mr. D1 Ganet. I think there is confusion in that respect. 

Mr. Courtney. All right. I will ask you one question in advance. 
Did you go to the Recony Corp. as the source of your information ? 

Mr. Di Ganar. Mr. Engstrom, as the gentleman that handles the 
oo eay as far as the particular details—— 

Mr. Courtney. What did you do with respect to this report ? 

Mr. Di Ganat. What did I do, or what did he do? 

Mr. Courtney. All right; what did you do? 

Mr. Di Ganat. My bit in this report, was reviewing the facts of 
Mr. Engstrom that were portrayed in his financial report, so we felt 
it was properly weleaiitel to the facility capability reports monitor, 
and facts portrayed therein were well supported. 

Mr. Courtney. I am not asking you for your conclusion. I am 
asking you what youdid. Then you received and evaluated the infor- 
mation supplied by Mr. Engstrom; is that correct ? 

Mr. Dr Ganat. Yes, sir. 


89326—57———29 
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Mr. Courtnry. Now, Mr. Engstrom, where did you get the infor- 
mation which was supplied to the Air Force? 

Mr. Enostrom. You are speaking specifically, Mr. Courtney, of the 
amount involved ? 

Mr. Courtney. Recony. 

Mr. Enestrom. Which specific amount, sir? 

Mr. Courtney. The whole information contained in the financial 
report. 

{r. Enesrrom. The entire information was from a certified public 
accountant’s statement. 

Mr. Courtney. The entire information was from a certified public 
accountant’s statement ? 

Mr. Enastrom. Yes, sir. 

Mr. Courtney. Did you go to the Recony Corp. ? 

Mr. Enasrrom. Yes. I also went to the Recony Corp. to clarify 
certain amounts. 

Mr. Courtney. You went to them for clarification, and not for orig- 
inal information ? 

Mr. Eneosrrom. The original information is contained in the certi- 
fied public accountant’s report. 

Mr. Courtney. Where is the certified public accountant’s report ? 

Mr. Enerrom. It is in our files here. 

Mr. Courtney. And from what source was that derived ? 

Mr. Enestrom. From the books and records of the corporation. 

Mr. Courtney. Then am I to understand that the information which 

ou supplied to the Air Force was derived from a report of Richard 

. Robeson, certified public accountant ? 

Mr. Encstrom. I believe that is correct, sir. 

Mr. Courtney. And whoemployed Mr. Robeson ? 

Mr. Ecsrrom. The contractor. I am speaking specifically of the 
Recony Corp. 

Mr. Courtney. The contractor, the Recony Corp. Did you accept, 
then, as valid, the statement that $994,865.17 represented advance prog- 
ress payments on contracts in work ? 

Mr. Encstrom. I accepted that as the account indicated, sir. 

Mr. Courtney. Then, are we to understand that your evaluation of 
the financial affairs of the Recony Corp. were based on an examination 
of the Robeson report ? 

Mr. Encsrrom. No; it incorporates many other things, sir. 

Mr. Courtney. Now tell us what else. 

Mr. Enastrom. Dun & Bradstreet report indicated that this corpo- 
ration had a AA-~1 rating, which was considered very favorable by the 
rating corporation. They also had a very favorable credit rating with 
the National Credit Office. May I quote a letter from the Irving 
Trust Co.? 

Mr. Courtney. We want to know what you did. 

Mr. Enestrom. Yes. 

Mr. Courtney. The committee wants to know what you did. What 
kind of information did you supply to the Air Force ? 

Mr. Encstrom. I also obtained a letter from the Irving Trust Co. 

Mr. Courtney. Of New York? 

Mr. Enestrom. Of New York City, signed by the vice president of 
the bank. 
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Mr. Courtney. With reference to what? 


Mr. Enestrom. With reference to the financial reputation of the 
corporation and the ability of the corporation to secure additional 
financing. 

Mr. Courtnry. Now, is that the reference then to the bank credit 
which is made in your report ? 

Mr. Encsrrom. Yes, sir; that is the bank. 


— Courtney. And that was supplied to you by the Irving Trust 


Mr. Enestrom. Yes, sir. 


Mr. Courtney. Now then we have three sources of information up to 
now. We have Dun & Bradstreet’s, we have the Robeson, certified 
public accountant’s report, and the irving Trust Co., with reference 
to bank credits. 

Mr. Enestrrom. And the National Credit Office report. 

Mr. Courtney. And the National Credit Office. That is four. 

Mr. Enestrom. There is an additional one, for the subsidiary, Old 
Dominion Iron & Steel Corp., which was also prepared by a certified 
public accountant. It has a direct bearing on the overall financial 
strength of this corporation. 

Mr. Courtney. All right. Now, then, with respect to the Old Do- 


minion company? you have the certified public accountant’s state- 
ment ? 


Mr. Eneastrrom. Yes, sir. 

Mr. Courtney. And what else? 

Mr. Encstrrom. That was all we had at the particular time per- 
taining to this subsidiary. 

Mr. Courtney. I fail to find any reference—and correct me if I am 
wrong—in your reports to the effect that this contract had been sub- 
let or was in fact in work by the Old Dominion company. Can you 
explain that? 

Mr. Encsrrom. That is a matter that relatively refers to produc- 
tion, the actual site of the production items. 

Mr. Courtney. Did you make any reference to it ? 

Mr. Eneasrrom. T make reference to this Old Dominion, sir, as far 
as financial strength only. 


Mr. Courtney. Well, now, let me ask you this, Mr. Engstrom: What 
did you ask of this contractor ? 

Mr. Enastrom. TI reviewed the accounts on the balance sheet to 
indicate several points involved. I would have to refer to. my notes 
to give you specifically what they are. 

Mr. Courrney. I understand. But the question the committee wants 
to know is: Did you go to the contractor himself ? 

Mr. Enastrom. Yes, sir; T did. 

Mr. Courtney. Did you verify all the items or any of the items—— 

Mr. Enestrrom. I verified 

Mr. Courtney. Excuse me. Let me finish the question. Did you 


verify or consult with him with respect to the items that were con- 
tained on the Robeson report? 


Mr. Enasrrom. Yes, sir: I did. : 
Mr. Courtney. And those were verified ? 
Mr. Enestrom. I don’t verify the accounts. 
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jae Courtney. Well, did you consult with anyone with respect to 
them 

Mr. Enestrom. Yes; I did. 

Mr. Courtney. Did you report any differences of opinion that he 
might have had with respect to the items contained on this report? 

Mr. Enestrom. No, sir. 

Mr. Courtney. Now, that is so far as you are concerned, then. 
There are now five sources of information ? 

Mr. Enastrrom. Yes, sir. 

Mr. Courtney. Now that is passed on, then, to Mr. Di Gang? 

Mr. Enastrom. Yes, sir. 

Mr. Courtney. By the way, did you get this information in New 
York or in Richmond ? 

Mr. Enostrom. In New York City, sir. 

o eh Courtney. Are the books of the company kept in New York 
ity 

Mr. Enastrom. Yes, sir; specifically to the Recony Corp. 

Mr. Courtney. Now, Mr. Di Gangi, the information which Mr. 
Engstrom has referred to, came to you; is that right ? 

Mr. D1 Ganat. Yes, sir. 

Mr. Courtney. And did you supply the information which is con- 
tained on page 3 of the record of Facility Advisory Board action? 

Mr. D1 Ganat. No, sir; I did not. 

Mr. Courtney. Did you supply the information which is contained 
in the telegram of December 17? 

Mr. D1 Ganat. No, sir; I did not. 

Mr. Courtney. Or in the telegram of December 27, which I have in 
my hand? 

Mr. D1 Ganat. No, sir. 

Mr. Courtney. What information did you supply to the Depart- 
ment pf Air Force as a result of your evaluation of Mr. Engstrom’s 
inquiry 

r. Dt Ganer. Well, I think, again, Mr. Courntney, that in order to 
a that question fully we should have a picture of how this thing 
ows. 

Now, after Mr. Engstrom makes his report, I view this thing. Our 
report is channeled to a facility capability report monitor at New 
York. He, in turn, is the one who follows it from that point to the 
point where notification is given to the buyer and these other docu- 
ments. The record of the Facilit Advisory Board action, and so on, 
that you referred to are done after the financial work is out of the 
way. 

Mr. Courtney. Well, in simple language I am trying to find out, 
for the information of the subcommittee, how does a buyer get to know 
financial information ? 

Mr. D1 Ganeat. That is what I would like to explain. 

Mr. Courtney. Just a minute—concerning this company or any 
company under inquiry. 

Mr. Dr Ganat. Right. If I may, I would like to explain it, very 
briefly. At New York, as I believe we have in all the district offices, 
we have a facility capability report monitor. 

Mr. Courtney. What is a monitor now? 
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Mr. D1 Ganer. At New York it happens to be Mr. Stevenson, who 
is also present at this hearing. The monitor receives requests for 
facility capability reports. ese requests come from various pro- 
curement activities throughout the country. They are channeled 
through Mr. Stevenson in the form of a TWX Mr. Stevenson takes 
this TWX, transcribes the same information on a request for financial 
clearance, which is a form—AMC Form 340-A. This 340-A is pre- 
pared by Mr. Stevenson. Perhaps he can explain further on that. 

_ Mr. Courrney. Come forward, Mr. Stevenson. Your full name 
1S-—--- 

Mr. Stevenson. David R. Stevenson. 

Mr. Courtney. And are you the man who has been referred to in the 
testimony as Mr. Stevenson ? 

Mr. Stevenson. Yes, sir. When these requests come in from the 
various buying agencies, as Mr. Di Gangi’s agency, we transcribe the 
information by TWX onto a 340-A form, which is a request for facil- 
ity capability. Now, there are four phases—— 

Mr. Courtney. Well, do you do that? 

Mr. Stevenson. Yes. 

Mr. Courrney. And did you do it in this instance? 

Mr. Stevenson. Yes; in every instance. There are four phases. 
One is turned over to production, for the production phase; one is 
turned over to the financial analyst, for the financial phase; one is 
turned over to the quality control, for the quality control phase; and 
one is turned over to the Auditor General. In this specific case it 
wasn’t necessary, because there were no progress payments requested 
or redetermination contract involved. the Auditor General was 
not necessary. 

From that point on, I am responsible for the completeness of each 
phase as to correctness. Then when I get all the p ases together, 1 
review them and then present them before the Facility Advisory 
Board, which consists of 2 member of the Contract Division, a mem- 
ber of the Production Division, and a member of the Quality Control 
Division. 

And from that point on, if the Board concurs in the affirmative on 
all phases, I am permited to send a wire to the buyer relating this 
information. 

Mr. Courtney. Well, then, let me recap: Mr. Engstrom assembled 
the financial data? 

Mr. Srevenson. That is right, sir. 

Mr. Courtney. It was worked over by Mr. Di Gangi; is that cor- 


Mr. Stevenson. That is correct. 

Mr. Dr Ganart. Yes, sir. 

Mr. Courtney. And is one of the four parts—— 

Mr. Stevenson. One of the four phases. 

Mr. Courtney. One of the four phases under consideration. You 
examined Mr. Di Gangi’s enslynis? 

Mr. Stevenson. Right, sir. 

Mr. Courtney. And certified it, then, to the-—— 

Mr. Srevenson. I presented it to the Facility Advisory Board. 
. Mr. Courtney. To the Facility Advisory Board, of whom we 

ave-— 
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Mr. Srevenson. Mr. Fanara of quality control; Mr. Frandsen 
from the Contract Division; and myself, David R, Stevenson. 

Mr. Courtney. And they are the three names and signatures which 
ap a] at the bottom of the form dated December 27, 1956; is that 
rig 

Mr. Stevenson. That is right, sir. 

Mr. Courtney. And that was prepared as you have indicated ? 

Mr. Stevenson. That is right, sir. 

Mr. Courtnry. Now, that, then, is the information which is sub- 
mitted to the buyer? 

Mr. Stevenson. No, sir. 

Mr. Courtney. What is submitted to the buyer? 

Mr. Srevenson. A wire relating this information as, one, this pro- 
duction—you will see from 1—A, to 1-F is production. 

Mr. Courtney. Yes. 

Mr. Stevenson. We answered the wire in this way: One, “Yes,” 
covering production. Two is finance. We answered “Yes,” govern- 
ment finance. Three is business ethics. We answer “Yes” if it is in 
the affirmative. And four is subcontracting. We answer as to the 
amount of subcontracting. Then in this case, five, which covered the 
Auditor-General, was not applicable, and we answered “Not any.” 

Mr. Courtney. Did you furnish any information to this buyer 
with respect to subcontracting? 

F Mr. Srevenson. Only to the extent it was 15 percent subcontrac- 
ing. 

Mr. Courrney. 15 percent of what? 

Mr. Srevenson. Of the entire dollar amount of the contract. 

Mr. Courtney. Of the dollar amount of the contract? 

Mr. Stevenson. That is what it is based on, sir. I understand 
the contract was supposed to be a packaged one, which it wasn’t fully 
determined whether the contractor himself would do it or whether he 
would have it subcontracted by a packaging firm. But we put the 
15 percent in the event the contractor proposed 

Mr. Courtney. You are talking about subcontracting on the con- 
tract which it is proposed to award. I want to know what information 

ou have, if any, in any of the information which you submit to the 
tet about the subcontracting which the contractor has in work at 
the time you propose to let the contract. 

Mr. Stevenson. You mean the work he has in his shop? 

Mr. Courtney. Yes, sir. 

Mr. Srevenson. No. This only pertains to this proposed procure- 
ment. This is not involved in any other contracts—it is covered by 
production, yes, but we say the contractor is capable of performing 
this procurement. 

Mr. Courtney. Have you ever been in this plant? 

Mr. Stevenson. I have not been in this plant. No, sir. 

Mr. Courtney. Now, then, after you get through with all that, 
you make this certification © whoever it is—— 

Mr. Sevenson. The buyer by wire. Stat “one, yes; two, yes; 
three, yes; four, 15 pereanty and five not any,” which is considered 


an affirmative facility capability report. 





Mr. Courtney. Now, does this file which I hold in my hand, case 
No. NYF 4816, dated December 27, 1956, and signed by you—does that 
information ever get through to the buyer? 
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Mr. Stevenson. No, sir, not unless it is specifically requested. I 
may explain it, sir. 

Mr. Courtney. All right. 

Mr. Stevenson. In the case of an affirmative, it does not get into 
the hands of the buyer. In the case of a denial, a full copy of every 
document is forwarded, through the air materiel area the buyer. In 
this case it would be Middletown, air materiel area, which is the next 
highest echelon for us. 

Mr. Courtney. Then are we to understand that all the buyer has 
Pe him is this (exhibiting paper) TWX, which is dated December 
27, 19564 

Mr. Stevenson. That is correct, sir. 

Colonel Treacy. May I interject one point there? 

That is all the information the buyer has in front of him that he 
obtained from you? 

Mr. Srevenson. That is right, sir. 

Colonel Treacy. He may have had other information in regard to 
this contract from other sources. 

Mr. Courtney. We understand that, with respect to that; anyway, 
that is what is furnished him by your office? 

Mr. Stevenson. That is right, sir. 

Mr. Courrnry. Who is the author of this statement, on page 3 of 
the report, to which I have just made reference ? 

H company has a good past record of production performance and does not 
appear to be delinquent on any current contract. 

Will you look at that and tell me? 

Mr. Stevenson. Mr. Engstrom is the man who made the statement. 
And may I go further, sir? The board, at the time of the evaluation, 
called Mr. Engstrom and Mr. Di Gangi in, because it had recognized 
there was a discrepancy in both reports regarding his performance, 
and he was asked why he made the statement. 

Mr. Courtney. Then we will ask Mr. Engstrom—are you the au- 
thor of the statement, “company has a good past record of production 
performance and does not appear to be delinquent on any current 
contract ?” 

Mr. Enestrom. Yes, sir; I did. 

Mr. Courtney. From what source did you get that information? 

Mr. Enostrom. It was a mistaken impression I received from the 
production specialist at the time I wrote my report. 

Mr. Courtney. It was a mistaken impression ? 

Mr. Encstrrom. Yes, sir. 

Mr. Courtney. That you got from whom ? 

Mr. Enestrom. The production specialist. 

Mr. Courtney. Who is he? 

Mr. Enestrom. Mr. Calabres. 

Mr. Courtney. Is Mr. Calabres here? 

j Mr. Encstrom. This matter was not overlooked in any manner or 
orm. 

Mr. Rivers. Mr. Chairman, could I ask Mr. Courtney a question? 
Did you elicit from the witness that he had made a bad report? 

Mr. Hésert. No, he is asking Mr. Courtney. Mr. Courtney is try- 
ing to develop that now. 
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Mr. Courtney. I am trying to develop that now. 

Mr. Rivers. I wanted to be sure I heard him. Did you elicit from 
the witness that he now claimed the report was not accurate ? 

Mr. Courtney. That is what you said, wasn’t it, Mr. Engstrom ? 

Mr. Encsrrom. That is the information I obtained. 

Mr. Courtney. That is the information you obtained ? 

Mr. Encstrom. Yes, sir. 

Mr. Courtney. Now, did you consider at any time that that in- 
formation was not accurate or incorrect ? 

Mr. Enestrom. This inaccuracy was pointed out to me the follow- 
ing day by the review board, the Facility Advisory Review Board 
itself. 


Mr. Courtney. The Facility Evaluating Review Board. 

Mr. Enestrrom, Mr, Stevenson is the chairman of that board. 

Mr. Courtney. That is Mr. Stevenson who is here? 

Mr. Enestrom. Yes, sir. 

Mr. Courtney. Well, what did you do about it ? 

Mr. Enecstrom. I was advised that since this matter pertained 
strictly to production, that a change in my financial report was not 
required and that the production report adequately covered this phase. 

a CourTNEY. And that the production report adequately covered 
it ? 

Mr. Enastrom. Yes, sir, and the production report indicated a 
delinquency. 

Mr. Courtney. And that the production report indicated a delin- 
quency ? 

Mr. Enestrom. Yes, sir. 

Mr. Courtney. At no time had you been in the company’s plant. 
gee know anything about production capabilities? 

Mr. Enestrrom. No, sir, I am not qualified to make comments on 
production. 


ar Courtney. How did it happen, then, that you made this state- 
ment? 

Mr. Enestrom. I wanted to find out how the production and com- 
pay stood as far as the reputation, in that manner. 

r. Courtney. What do you have to say to that, Mr. Di Gangi? 

Mr. Dr Ganat. In line with the procedures employed at New York, 
in each case where we write a financial report of this type we generally 
discuss with the production man the overall picture of the company. 

Now, at this point, as Mr. Engstrom has conceded, he did discuss 
with the production man this case, and he got the impression that 
things were as he pointed out there in good condition, that there were 
no delinquencies. But this matter was later straightened out by the 
Facility Advisory Board. 

Mr. ocmenns. Now, after you got the matter straightened out, the 
Facility Advisory Board had reviewed statement H, what was done 
about it to correct the records of the Air Force and to inform the 
contracting officer ¢ 

Mr. Srevenson. Sir, when the Facility Advisory Board brought 
this to the attention of Mr. Engstrom, they pointed out that on con- 
tract 5860-—— 

Mr. Courtney. What is that? 

Mr. Stevenson. Air Force contract 5860. 
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Mr. Courtney. Is that the one they pro to let? 

Mr. Stevenson. This is the contract which was delinquent and so 
reported in the production report. The extent of the delinquency was 
told to Mr. Engstrom, that the contractor had been only 10 units be- 
hind. He was supposed to have delivered 494 up to this point and had 
delivered 484, on that the contractor was not delinquent in his other 
contracts and he was generally satisfied. This 10 units behind wasn’t 
considered a very bad delinquency. ; 

Mr. Courtney. That was the information you had? 

Mr. Stevenson. Which we gave to Mr. Engstrom. We said, “We 
don’t think it is important enough or significant enough for you to 
change your report.’ 

Mr. Courtney. So, anyway, after December 27, with that informa- 
tion, you sent the TWX—— 

Mr, Srevenson. It was all taken into consideration ; yes, sir. 

Mr. Courrney. Is this the way you handle all these cases, Mr. 
Stevenson ? 

Mr. Stevenson. Yes, sir. 

Mr. Courtney. That is your answer, too, Mr. Engstrom? 

Mr. Enostrom. Yes, sir. 

Mr. Courtney. And how about you, Mr. Di Gangi? 

Mr. Di Ganet. Well, the procedures are normally employed as 
stated, yes, sir. 

Mr. Courtney. What would happen if you had incorrectly reported 
the financial condition of this company? What opportunity would a 
contractor have of making a correction ¢ 

Mr. Stevenson. Sir, if they had reported an incorrect financial 
report and it was recognized by the Board, the Board has the authority 
to override and make it a production denial. 

Mr. Courtney. What I want to know is, what opportunity is there 
for correction of any of the records on the part of the contractor? 
You have told us where you went, but you haven’t told us what oppor- 
tunity the contractor would have to explain his financial records as 
reported. 

Mr. Srevenson. I don’t think I was asked that question. 

Mr. Courtney. Well, I will ask it to you now. 

Mr. Stevenson. What opportunity would the contractor have to 
correct his financial records ¢ 

Mr. Courtney. Yes, sir. 

Mr. Stevenson. I think Mr. Engstrom would be able to answer that. 

Mr. Courrney. What about that, Mr. Engstrom ? 

Mr. Enastrom. Sir, at this particular time he would not have this 
report available to him, but at any point that he would wish to raise 
a question he could consult me personally and I would explain our 
differences. 

Mr. Courtney. Well, the only way, then—if I understand it cor- 
rectly, a contractor would have of knowing whether his financial 
report was acceptable or not would be when it was turned down, isn’t 
that correct? 

Mr. Stevenson. No, sir. 

Mr. Enestrom. No, sir. 

Mr. Dr Ganat. No, sir. 
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Mr. Stevenson. We never give any information to the contractor as 
to the result. of our findings. He is told to contact the buyer at a 
later date and it will be explained to him whether he has been awarded 
the contract or denied. We personally in New York APD do not give 
any information to any contractor as to the results of our findings in 
any phase. 

Mr. Courrney. So then if I understand it correctly now, the only 
opportunity a contractor would have would be to learn from the 
buyer in Shelby whether or not you had correctly evaluated his finan- 
cial position ? 

Mr. Stevenson. That is right, sir. 

Mr. Kvuun. Mr. Engstrom, what information did you have on the 
MA-4 and the MA-7 subcontracts this contractor had with Recony 
at the time that you 

Mr. Enestrom. That, sir, is a production matter and I wouldn’t be 
directly concerned with that. 

Mr. Kunn. You didn’t have any information on that? 

Mr. Enestrom. No, sir. 

Mr. Kunn. What information did you have on the A3A submission 
of first articles, under that contract? 

Mr. Enestrom. That is a production matter, sir. 

Mr. Kunn. You didn’t have any on that, either? 

Mr. Hévert. Let’s get the production men. 

Colonel Treacy. Mr. Chairman, may we make one correction here? 

Mr. Héserr. Yes, sir. 

Colonel Treacy. Mr. Di Gangi would like to make this correction 
to Mr. Stevenson’s testimony. It is true that a monitor of the Facility 
Advisory Board does not discuss these matters with the contractor, but 
Mr. Di Gangi would like to say something in regard to discussion of 
the financial report with the contractor. 

Mr. Dr Ganat. Right. In the course of the evaluation of the con- 
tractor’s representation, if there are any questionable items at all that 
have been set forth, we will contact the contractor and attempt to 
clarify these questionable items. 

The contractor is not in the dark. I mean, if any item appears on 
the profit sheet or profit-and-loss statement or any other financial 
information, we do attempt to discuss that and we do clear it up. 

Mr. Courtney. But you didn’t do so in this instance? 

Mr. Dr Ganet. In this instance Mr. Engstrom went to the contrac- 
tor’s headquarters, as he pointed out before. He did not find anything 
that required clarification with the contractor. We were satisfied that 
the financial data was proper. 

The only thing we did reflect, which is in your report, was this 
readjustment or reclassification of this progress payment feature, 
which I believe we will come to. 

Mr. Courtney. Specifically, then, Mr. Engstrom, did you ever dis- 
cuss the feature of this financial report which had to do with progress 
payments, the nine-hundred-odd thousand dollars reported as progress 
payments? 

Mr. Enasrrom. Yes, sir. I indicated there was an account on the 
balance sheet. May I refer to the balance sheet ? 

Mr. Courtney. Yes, sir. 

Mr. Enasrrom. May I have the balance sheet? 

Mr. Dr Ganat. Yes. 
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Mr. Enastrom. Specifically, on the 30th of September 1956 balance 
sheet of Recony.Corp., and individual statement, there anyeere an 
account indicated of deferred credit to income, of $994,856.17. 

Mr. Courtney. Yes. Now, what opportunity did the contractor 
have to discuss that item with you, or anyone, if you know? 

Mr. Enestrom. I would say no opportunity, sir. 

Mr. Courtney. Did you ask at any time what source of those 
progress payments were, whether they were in Government prime con- 
tracts or from subcontracts ? 

Mr. Enstrom. No; that didn’t enter into the picture, sir. 

Mr. Courtney. In other words, you accepted that item without fur- 
ther discussion and reported it to the Air Force; is that correct? 

Mr. Encstrom. No. This account was verified as being deferred 
credit to income by the certified public accountant. ; 

Mr. Courtney. But did you give the contractor any opportunity of 
discussing that item with him? 

Mr. Enesrrom. No, sir. 

Mr. Courtney. And you asked no questions about it beyond that? 

Mr. Enestrom. Yes; we did. Upon consulting our records we 
found out that specifically this amount referred to a subcontract and 
prime contracts with the Air Force. 

Mr. Courtney. It referred to subcontracts ? 

Mr. Enestrom. Yes. One subcontract. 

Mr. Courtney. And prime contracts ? 

Mr. Enasrrom. Yes, sir. 

Mr. Courtney. Did you learn how much of the item of $900,000 was 
a progress payment on the subcontract ? 

{r. Enastrom. Mr. Di Gangi has some information concerning that. 
Mr. Courtney. What do you have to say about that, Mr. Di Gangi? 
Mr. Dr Ganat. Well, if I may ask a question before answering that 

one. This matter of discussing progress payments with the contrac- 
tor: Just what is it that seems to a troubling the committee? I don’t 
think it is pertinent. 

Mr. Courtney. Don’t worry about what is troubling the committee. 
All we want to know is what happened. 

Mr. D1 Ganat. Allright. There was nothing erroneous or anything 
questionable—— 

Mr. Courtney. I am not suggesting there was anything erroneous 
about it, Mr. Di Gangi. We want to know what you did, not anything 
less and not anything more. What opportunity did you give this 
contractor to make an explanation of the item of $995,000? 

Mr. Di Gana. We didn’t feel any explanation was required, sir. 

Mr. Courtney. All right, the answer, then, is you did not give him 
any information. 

{r. Dt Ganat. No, sir. 

Mr. Courtney. Now, what did you know about the source of 
the $995,000 2 

Mr. Di Gana. Well, again, if an item of that nature—— 

Mr. Courtney. What did you know about the source of the $995,- 
000 on the statement which you have presented here ? 

Mr. Dr Gana. Nothing except that it was presented on a balance 
sheet which was certified to by an independent public accountant. 
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Mr. Courtney. You didn’t inquire whether or not it originated 
from the Government prime contracts or from subcontracts, did you? 

Mr. D1 Gana. Sir, I have a schedule—— 

Mr. Courtney. Answer the question. 

Mr. Hésert. Answer the question, please. 

Mr. Courtney. Did you or didn’t you? 

Mr. D1 Ganat. I have that information ; yes, sir. 

Mr. Courtney. When did you get the information ? 

ae Dr Gane. Subsequent to the time that this report was sub- 
mitted. 

Mr. Courtney. When did you get the information ? 

Mr. D1 Gano. I have recently developed it. 

Mr. Courtney. Since this hearing has commenced ? 

Mr. D1 Ganat. Yes, sir. 

Mr. Rivers. May I inquire, Mr. Chairman, one thing? 

Mr. D1 Ganat. Yes, sir. 

Mr. Rivers. After the money was paid? 

Mr. Di Ganat. Well, again—yes, sir, the money had been paid. 

Mr. Rivers. In other words, after the horse has been gone, they 
locked the stable ? 

Mr. Hésertr. No, after the committee started the hearings they 
began looking for it. 

{r. Dt Ganeat. I still don’t get the implication—— 

Mr. Hésert. That is our business. 

Mr, Di Ganat. Yes, sir. 

Mr. Hévert. We are the ones who determine what we are looking 
for. We only want you to answer questions, that is all. All right, 
Mr. Courtney. 

Mr. Kunn. Since you have developed that information, Mr. Di 
Gangi, would you give us the breakdown on subcontracts and prime 
contracts ? 

Mr. Dr Ganer. I have a breakdown here. On Air Force contract 
33602-5860, at September 30, the amount of the unliquidated prog- 
ress payments was $732,997.47. That is the only prime contract on 
which any progress payments existed. 

The balance of the amount reflected on the statement was attribut- 
able to the subcontracts. I have a figure of $239,573.44. 

Mr. Kuun. That is as of what date? 

Mr. Dr Ganat. That is at September 30, going back to the balance 
sheet date that we had before us. Now, the grand total of those 2 
items is $972,570.91. Now, that is not the exact amount reflected 
in the balance sheet, but the difference was only $22,000, which frankly 
we didn’t consider warranted further explanation. 

Mr. Courtney. Well, you had nothing under consideration except 
the committee inquiry at the time you made that analysis, did you, 
Mr. Di Gangi? 

Mr. D1 Ganart. No, sir; I did not. 

Mr. Hésert. Let’s have the production people. 

Mr. Bates. Mr. Chairman. 

Mr. Hézert. You want to ask a question ? 

Mr. Bates. I would like to have a copy of the balance sheet. 

Are you through with the balance sheet? 

Mr. Taare. Yes, sir. 
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Mr. Héperr. You want to add something? . 

Mr. Di Gana. Yes, sir, I would like to say that on this contract 
5860, which reflected progress payments of $732,997.74, at September 
30, at the time that we. prepared our FCR, that figure had been 
brought down to $651,531.26, and as at March 29, which was the day 
after the hearing, that figure was down to $108,122.50. 

These figures were obtained from our finance officer at the New York 
Air Procurement District. I tried to get the current picture as of 
today. 

Tn fact, I am told that this $108,000 on March 29 will be further 
reduced by virtue of additional invoices that the contractor has pre- 
sented, against which further liquidation will be taken. So this 
amount may be down now to 50,000 or possibly wiped out. 

Mr. Courtney. I have only one further question. 

Did this nine-hundred-odd-thousand dollars originate by reason of 
the 75-percent advance payment or progress payment provision ? 

Mr. D1 Ganat. Yes, sir. . 

Mr. Courtney. And again I repeat: did the contractor at any time 
that you know of, in all the reports you have given to this committee 
this morning, know any of the figures which have been submitted here 
or were submitted to the buyer? 

Mr. D1 Ganet. All he knew was that there was $994,000 of progress 
payments outstanding and due the Government at September 30. 

Mr. Courtney. Mr. Chairman, that is all so far as these witnesses 
are concerned, 

Colonel Treacy. May I make one point ? 

Mr. Héserr. Let me make this statement: I understand to capsule 
this, these progress payments were being paid on contracts which 
were in fact delinquent, were they not? 

Mr. D1 Ganat. As far as the delinquency status, sir, I don’t know. 
That is a production feature. 

Mr, Hésert. You don’t know ? 

Mr. Dr Ganat. No, sir. 

Mr. Hézerr. Mr. Courtney, you will develop that, whether this 
money was paid on delinquent contracts—if it was paid, I don’t know. 

Mr. Courtney. I have no further questions. 

Mr. Héserr. No, I am asking you the question. That will be devel- 
oped as I understand it? 

Mr. Courtney. That is right. 

Mr. Héserr. Now, the last question in connection with that. The 
contracting officer or the buyer at Shelby, in Ohio—all that he had 
before him, or all that he ever does have before him im connection 
with the consummation of a contract as related to the financial status 
of a contractor, is a mere piece of paper with a “no” or a “yes” on it 
as to his financial stability, is that correct ? 

Mr. Di Ganat. I do not know if that is all he has. That is all that 
comes out of the New York office through the FCR program. 

Mr. Héserr. On whom other than the financial analyst does a 


buyer have to depend for financial information on a prospective 
contract ¢ 


Mr. Dr Ganat. 1 don’t know, sir. 
Mr. Héserr. You don’t know ? 
Mr. Dr Ganet. No, sir. 
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Mr. Hésert. Do you know, Colonel? ‘You all have a lot of rules 
and regulations and procurement policies and all. What does that 
policy say the buyer has in front of him? 

Colonel Treacy. It doesn’t say, I don’t think, that he has anybody 
else available to him to analyze the data. 

Mr. Hésert. That is correct. Then, it is proper to assume that the 
only information the contracting officer or buyer has is this one cryptic 
communication which says “Yes” or “No” concerning the financial 
stability of a prospective contractor ? 

Colonel Treacy. Let me distinguish there, sir. If the facility cap- 
ability report is affirmative, the answer is “Yes.” If the facility 
capability report is negative, the answer is “No,” and the buyer has in 
front of him all of the details in regard to the reasons why it is 
negative. 

And it is not all the information that is available to the buyer. It 
is al] the information that is available to the buyer from this source. 

Mr. Hésert. Well, is there any other source? We are trying to ask 
simple questions and having the roughest time trying to get simple 
answers. All that we want to know is: A man sits down to contract 
for the Government and he depends on these multitudinous regula- 
tions, which you are supposed to funnel into one hole to guide him. 
Now, he is dependent upon a financial statement of that company. 

Colonel Treacy. Yes, sir. 

Mr. Hénert. Where does that financial statement come from? 

Colonel Treacy. It comes through this advisory board. 

Mr. Hépert. And the only contact he has with this advisory board 
is a telegram or a teletype which says “Yes” or “No,” isn’t that correct? 

Colonel Treacy. That is correct. 

Mr. Hésert. That is what I have been trying to find out. So all 
the buyer has in front of him is a piece of paper. He really doesn’t 
know. 

Colonel Treacy. I am trying to say, sir, that if the answer is “No,” 
he has additional information. 

Mr. Héserr. All right. If the answer is “No,” he has additional 
information. But in this case when the answer is “Yes,” he has no 
additional information, and as a matter of fact this information was 
faulty and misleading. 

Colonel Treacy. From this source, sir. He may have other infor- 
mation from the fact that he has had prior dealings with this company. 

Mr. Hépert. Oh, of course, from another source he may have a lot 
of information. He may read Julius Caesar or something like that. 
We know that. I am talking about the facts in the case and the 
logical conclusion. 

Colonel Treacy. I think the facts in this case, Mr. Hébert, are 
that he did have other information from prior dealings with this 
contractor. 

Mr. Hésert. I don’t recall exactly what he did or didn’t, but I am 
still returning to the original question and that is, the only informa- 
tion that he has comes from this office. Now, he can have other 
information. 

Colonel Treacy. Yes, sir. 

Mr. Héserr. Of course, he can pick it up on the street. over. a cup 
of coffee or anything. We know that. 
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Now, tell me how long was devoted to this particular contract in 
the office of the—the financial office? 

Colonel Treacy. In accordance with the policy that is set down 
in the Air Force procurement instructions, part 52, I believe it is, 
they have 5 days in which to develop this information. 

Mr. Hésertr. Now, I again ask the question: In connection with 
this contract, how much time was devoted to this? Never mind 
ee those regulations and bylaws and rules and all that sort of 
thing. 

Colonel Treacy. I think we have a better witness here than myself 
to answer that, who has the personal knowledge. 

Mr. Hésert. How long did you devote to it ? 

Mr. Srevenson. The financial people spent 9 days on this report. 
It was given to them on the ith of December and we got it ack 
on the 26th of December. 

Mr. Hésert. And how much time did you spend on it? 

Mr. Stevenson. We spent—the Facility Advisory Board spen 
about an hour reviewing the phases of it. 

Mr. Hésert. About an hour reviewing it and O. King it. Now, 
what other time was spent on it? 

Mr. Stevenson. On the financial part ? 

Mr. Hésert. Yes. 

Mr. Stevenson. That was all, sir. 

Mr. Hésert. That was all. 

Mr. Courtney. You had actually four holidays in that interval, 
didn’t you? 

Mr. Srevenson. This was after the holidays. 

Mr. Courtney. From the 17th of December to the 26th of Decem- 
ber. So you don’t want to make your financial people delinquent, 
do you? 

Mr. Srevenson. We still count them delinquent, sir, even though 
there are holidays there. We are obligated to get is back in 5 days. 

Mr. Héserr. Mr. Hess? 

Mr. Hess. No questions. 

Mr. Hésert. Mr. Brooks? 

Mr. Brooxs. No questions. 

Mr. Hésert. Mr. Bates? 

Mr. Bates. No questions. 

Mr. Hésert. Mr. Miller? 

Mr. Mixxer. No questions. 

Mr. Hésert. All right, Mr. Courtney, have the production people? 

Mr. Courtney. Next are the production—or the facility people. 
Mr. Calabres and—what is the other man’s name? 

Colonel Treacy. Mr. Jerome Calabres and Mr. Robert T. Fink. 

May I explain, Mr. Chairman, that Mr. Calabres is the production 
man from the air procurement district in New York and Mr. Fink isa 
production specialist operating under the jurisdiction of the Atlanta 
air procurement district and working out of the Falls Church air pro- 
duction office. 

Now, I would like to explain why we have people from New York 
analyzing one portion of the report and people from Virginia working 
on:the other portion. That is because when the buyer sends a request 
for a facility capability report he sends it to the monitor of the Ad- 
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visory Board in the air procurement district in which the main office 
of the contractor is located, in this case New York City. 

But the plant in this case is in another geographical area. So rather 
than send the people from New York to another geographical area, 
the production people and the quality-control people from the air 
procurement district in which the work is going to be actually com- 
pleted are sent out of the nearest office, saving the taxpayers some 
money. 

My Peis I appreciate that, I mean saving the taxpayers’ money. 

Colonel Treacy. Yes, sir. 

[ Laughter. ] 

Mr. Héserr. All right, Mr. Courtney. 

Mr. Courtney. Mr. Calabres. Did you make the report which is 
filed here as a facility capability—I suppose report. 

Mr. Cauasres. Facility capability. 

Mr. Courtney. Survey check sheet, which has the serial number of 
MANY 56-12-65? 

Mr. Carasres. No, I did not make the report as it is submitted there. 

Mr. Courtnry. Did you examine the facilities and the work in 
ron at the Recony plant? 

r. CALABRES. No, sir. 

Mr. Courtney. Did you, Mr. Fink? 

Mr. Frnx. I did. 

Mr. Courtney. What did you do with respect to this report which 
was made to the buyer ? 

Mr. Catasres. When this report came in, it was channeled into the 
facility monitor. The facility monitor in conjunction with this opera- 
tion calls in all pertinent people involved. 

Mr. Courtney. Who are pertinent people? 

Mr. Caxasres. Well, it would be, we will say, financial analysts. 
When he questions them on their report, and production—if I am 
involved I would be questioned on that particular portion of the report. 

Mr. Courtney. One question. Did you know anything about the 
subcontracts in work in this plant ? 

Mr. Carasres. I have no detailed knowledge of the subcontracting. 

Mr. Courtney. Did you at any time know of the subcontracts? 

Mr. Carasres. I knew there was a subcontract, but as far as know]l- 


ifr. Co 
Mr. Courtney. Did you know their scope ? 

Mr. Carapres. No, sir. 

Mr. Courtney. Did you know their state of performance? 

Mr. Caasres. No, sir. 

Mr. Courtney. Would it be important to you in determining 
whether or not there were production capabilities available, whether 
or not the subcontracts were occupying the attention of the prime con- 
tractor ? 

Mr, Cauasres. No, sir. 

Mr. Courrney. That would not influence your decision ? 

Mr. Caxapres. If it was brought to my attention at the time—let’s 
put it this way. 

Mr. Courrney. Put it any way you want. We just want to know 
what you do. 

Mr. Cauasres. Well, I passed on those portions of the report for 
which I had direct cognizance. 


= ee 
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Mr. Courtney. What do you have responsibility for ? 

Mr. Caxasres. Well, I have the overall responsibility on the pri- 
mary force contracts. 

r. Courtney. So you don’t—— 

Colonel Treacy. May I—— 

Mr. Courtney. Just a minute, now, Colonel. You don’t have any- 
thing to do with subcontracts; is that correct ? 

Mr. Catasres. That is right, sir. 

Mr. Courtney. You don’t concern yourself with the contractor’s 
subcontracts even if they are for military work ? 

Mr. Catasres On 

Mr. Courtney. Do you or don’t you, yes or no? 

Mr. Carapres. At the time of a facility capabality report, all factors 
are taken into consideration, sir. 

Mr. Courtney. But you knew nothing about the subcontracting 
work in—with this company, did you? 

Mr. Hésert. May I interrupt there, Mr. Courtney ? 

Mr. Courtney. Yes, sir. 

Mr. Héserr. I understood the witness to say, prior to your ques- 
tioning, that he had not considered this other subcontract or other con- 
tracts in this facility—had not considered them at all. Is that correct? 

Mr, Catapres. I would not consider it. 

Mr. Héserr, That you had not considered the other existing con- 
tracts in this facility 

Mr. Caxasres. This information is not available. I would like to 
point out to the chairman—— 

Mr. Héserr. Wait a minute. 

Mr. Catapres, Yes. 

Mr. Hésert. You are going to get along better—it is difficult enough 
to get the facts without the coverup which is being attempted. So if 
you will just answer the questions of Mr. Courtney and myself, It 
wouldn’t be necessary for the members of the committee to interrupt, 
also. 

Now, I understood you to say that you had not considered the other 
existing contract at this facility. 

Mr. CatAsres. I had no knowledge of them, no detailed knowledge 
of those contracts. 

Mr. Héserr. All right, then, you had no detailed knowledge of those 
contracts. Therefore, you did not consider them. 

Mr. Carasres. That is right. 

Mr. Hésert. Now, why didn’t you answer that in the beginning? 

Now, then, Mr. Courtney ask oo would it have made any differ- 
ence to you in your conclusions. Now, what was your reply to that, if 
you had known of these other contracts? 

Mr. Catasres. They would be considered and evaluated. 

Mr. Hésert. Then, they would be considered. Then, you said that 
all factors. were considered. 

Mr. Catasres. That is right, sir. 

Mr. Hésert. Now, we go back again to the beginning. Wouldn't 
the existence of another contract be a factor in the determination of 
the capability of the facility to perform? 

Mr. Carapres. Yes, sir. 

Mr. Hésert. Then, you did not consider all factors? 
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Mr. Caxasres. In that particular—— 

Mr. Héserr. Wait a minute. Then you did not consider all factors? 

Mr. Caxasres. I said I did not have the information. 

Mr. Hézert. Why didn’t you have the information? 

Mr. Caxasres. Because the party who performed that particular 
portion of the survey was at Atlanta and I was in New York, 

Mr. Héserr. Now, who performed that particular part of the 
survey ? 

Mr. Catasres. That particular part of the survey was performed in 
Atlanta, on the spot. No, I mean at Bell Island, Richmond, out of 
the Atlanta office. 

Mr. Hésert. Who did it? 

Colonel Treacy. May I interrupt, Mr. Chairman? Mr. Fink did it. 

Mr. Hésert. Oh, Mr. Fink did it. 

Colonel Treacy. May I say this? This man is not used to coming 
into a body so distinguished as this, and he is nervous. Now, may 
I make one—— 

Mr. Hésert. He is making me nervous, too. 

Colonel Treacy. I had the same question that you had, Mr. Hébert. 
I want to explain to the committee that the information that Mr. 
Calabres considered was all of the information that was submitted by 
Mr. Fink. And if Mr. Fink left out any of the information that this 
committee considers important, this gentleman did not consider it. 

Mr. Hésert. All right, Colonel. Thank you. 

Colonel ‘Treacy. But there was one other point I wanted to make, 
sir. 

Mr. Héserr. Thank you for clearing it up there. 

In other words, he did not have this in front of him to consider. It 
was not in his province to make the inquiry of whether they existed 
or not. He is dependent entirely upon Mr. Fink or the individual 
inspector of the moment. 

Colonel Treacy. Yes, sir. 

Mr. Héeerr. That is all we wanted to know. If you had told us 
that, we would be happy. 

Colonel Treacy. Now, may I make one other point? I think his 
remarks were directed, sir, to the subcontracts that Recony had with 
Convair. I believe he did have knowledge of the other contracts that 
the Air Force had with Recony. Is this true? 

Mr. Caxasres. That is right, sir. 

Mr, Héserr. All right. 

Mr. Hess. All right, but he did not have knowledge of the subcon- 
tracts that Recony had with some other firm? 

Colonel Treacy. No, it was not reported to him. 

Please, for the record’s sake, Mr. Hébert, we are not endeavoring 
to cover up anything. 

We have the complete and full story and I think, if you will allow 
me, I am willing and able to present the picture in a light that will be 
impartial and I think the committee will agree with me. 

Mr. Hésert. Well, Colonel, I might say if it is going to be impar- 
tial, it won’t be very good for the Air Force, because you should pro- 
tect-the Air Force. 

You are doing a good job now. 

Colonel Treacy. I respectfully disagree, Mr. Hébert. 
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Mr. Hésert. Now, Mr. Courtney? 

Mr. Courtney. Now, then, let me understand your function in this 
operation, Mr. Calabres. 

You are the man, then, the official who evaluated Mr. Fink’s report, 
and reported your conclusions or reported the conclusions to Mr. 
Stevenson’s board ? 

Mr. Stevenson. May I say something, sir? 

Mr. Courtney. Yes, or no—— 

Mr. Stevenson. Just to clear up the procedure. 

Mr. Courtney. Wait a minute. 

Are you the man who reported then to the Board on what you found 
in the reports you received ? 

Mr. Catasres. The policy-——— 

Mr. Courtney. Well, yes or no? 

Mr. Catapres. Yes, sir; but it is a little involved in the procedures. 

Mr. Courtney. Well, is the information that is contained on this 
report which I hold in my hand, with which undoubtedly you must be 
familiar by now, the report which bears the symbol I have just given— 
is that report based upon information which you supplied ? 

You know what I am talking about. 

Mr. Carapres. That is the report of Mr. Fink, sir. 

Mr. Courtney. That is the report of Mr. Fink. 

Mr. Cauapres. Yes, sir; that is right. 

Mr. Courtney. This was before you, then ? 

Mr. Catasres. That is right. sir. 

Mr. Courtney. All right. Now, let’s get over to Mr. Fink. Now, 
Mr. Fink, tell us what you did in order to report on the facility ca- 
pability of this firm. Tell us what you did in order to ascertain the 
capability of this firm to perform the work which was prospectively to 
be let to them. 

Mr. Finx. Well, in anticipation of that question, I prepared a sum- 
mary, step by step of the things that were done. If I may read this? 

Mr. Courtney. Yes. 

Mr. Fink. Upon receipt of a request for a facility capability report 
on December 20, 1956, I reviewed the information supplied to deter- 
mine as to what items were to be procured and delivery requirements. 

I then checked all available records on active and completed con- 
tracts which had been awarded to the bidder to determine the balance 
of work to be performed, and also the contractor’s past performance 
on both active and completed contracts, also to determine if the con- 
tractor had previously produced like or similar items. 

The records were also checked for any indication of past delinquen- 
cies and reasons therefor. After these checks were completed the 
bidder: was contacted and an appointment made to visit the bidder’s 
facility for the purpose of surveying the facility and reviewing the 
contractor’s copy of the request for proposal and the contractor’s 
proposal. At the time the appointment was made the contractor was 
informed as to what information should be made available at the 
time of the survey. 


PHYSICAL VISIT 


Upon arrival at the bidder’s plant in Richmond, Va., on the morning 
of December 21, 1956, T requested of the contractor that he supply Mr. 
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Paradis, who is the Air Force quality-control representative, and my- 
self with all the pertinent data as requested on the previous day and 
allow the 2 of us to use one of his private offices for approximately 2 
hours for the purpose of reviewing the proposal and planning schedule. 

This was necessary in order that Mr. Paradis and myself be familiar 
with the requirements of the request for proposal as compared with 
the bidder’s technical proposal, also to ascertain the type and extent 
of work the bidder would be required to perform, the amount to be sub- 
contracted, and the components to be purchased. 

Upon our discussion with the bidder it was determined that the bid- 
der. would accomplish the engineering, sheet-metal fabrication, as- 
sembly, and testing. 

A check was made of his facilities to determine the adequacy of the 
equipment listed as an attachment to the facility capability report. 

Also, adequacy of space for manufacturing, assembly, and storage 
necessary to perform on the procurement, plus the current backlog of 
uncompleted orders. 

The engineering and production capability was determined by 
review of the contractor’s engineering and management personnel 
background listed in the attachment to the facility capability report. 

Also, evidenced by his performance in the past on similar units 
manufactured on Air Force contracts. It was also determined that 
the undelivered backlog of work would phase out as follows: 


Contract: 83(002)-G800...... .. ~Scctsidaistcedieee been eselibince February 1957. 
CE Pe Tt ti ciineinntennemney tapi aban oigaiined: March 1957. 
I CINE SI cs orevce-asnsennacientegiptyicnmemasiggpinetihaepiapnscagapaaniotn: September 1957. 


Allowing him enough lead time and open capacity to perform on 
this procurement, as the first production units were not required for 
approximately 13 months after date of award. 


AVAILABLE MATERIALS 


There were no delays anticipated for the components required, such 
as those listed in paragraph 42 of the facility capability report as 
evidence was produced that these items had been obtained and used 
on present active contracts with longest lead time item not exceeding 
6 months from time of order. Also, the bidder produced evidence 
that he had contacted the a. lead time item suppliers to assure de- 
livery within the time required. 


MANPOWER 


Bidder, at time of survey, had approximately 100 production em- 
ployees consisting of trade mechanics, such as welders, painters, 
sheet metal workers, and mechanical assemblers employed on air 
conditioning contracts. 

As it was determined that the bidder’s backlog would be depleted 
by September 1957, and his proposal delivery requirements would not 
begin before February 1958, no additional manpower would be 
required. 

DELIVERY 


Based on the adequacy of the bidder’s facility production and engi- 
neering capability, availability of materials, and manpower, it deter- 
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mined that the delivery schedule could be met as required. There- 
fore, an affirmative answer was given to the production phase of the 


‘survey. 

The fact that I, as a production specialist, had visited the bidder’s 
plant on many occasions, in performance of production and facility 
capability surveys, I was very familiar with the contractor’s facilities 
and abilities. 

Mr. Courtney. Now, Mr. Fink, I am going to ask you to tell us what 
your employment has been, what your personal background is. You 
are an employee of the Air Force? 

Mr. Fink. Yes, sir. 

Mr. Courtney. What grade and how long have you been in the 
employ of the Air Force? 

Mr. Finx. I am a production specialist, GS-10. 

Mr. Courtney. And how long have you been with the Air Force? 

Mr. Finx. I have been with the Air Force this time approximately 
2 years. 

I had a break in service of approximately 214 years. 

Mr. Héserr. What is the alae of aG 10% 

Mr. Finx. That ranges, I believe, from—— 

Mr. Hésert. What is your salary, then? 

Mr. Frnx. It is a little less than $6,000 per year. 

Mr. Courtney. What has been your employment other than as a 
production specialist ? 

Mr. Fink. Sir, I have my credentials or background here. 

I start out with my education. I was educated at the Temple Hill 
High School, in Castlewood, Va. 

I was employed by the Air Force at Wright Patterson Air Force 
Base, approximately 8 years, as a supervisor of aircraft assembly and 
aircraft maintenance. 

As an Air Force representative on the B-36 program I was re- 
sponsible for the final acceptance of the B-36 in behalf of the Air 
Force, for approximately 2 years. : 

At McDonnell Aircraft Corp., St. Louis, Mo., 1 year as a coordi- 
nator and liaison representative between McDonnell and their major 
subcontractors. 

One and a half years as a supervisor of aircraft assembly and opera- 
tional checkout at Lockheed Aircraft Corp. 

Two years as a production specialist and responsible for facility 
capability surveys and monitor of Air Force contracts from a pro- 
duction standpoint. 

Mr. Courtney. Now, are you the author of the statement which 
appears under item 31: 

Contract 33(602)-5860 has been delinquent for several months. This delin- 
quency has been the result of poor planning on the part of the contractor. How- 
ever, the contractor has made some improvement in his management and plan- 
ning in the past 60 days, and also improvements in production. 

Mr. Fink. Yes, sir. 

Mr. Courtney. That was your conclusion? 

Mr. Fins. That is correct. 

Mr. Courtney. Did you at any time report upon the state of the 
subcontracts in work at this plant? 

Mr. Fixx. No, I did not—only in the backlog, dollar volume. 








480 STUDY OF ARMED SERVICES PROCUREMENT ACT 


Mr. Courtney. Only in the backlog? Dollar volume? . 

Mr. Frys. Dollar volume, which you will find in paragraph 27. 

Mr. Courtney. So that the only information you supplied, then, 
is what is contained in here as to the dollar volume of work still to 
be done? 

Mr. Fink. Yes, sir. 

Mr. Courtney. Did you inquire anything about the performance 
of the Convair contract at all? 

Mr. Fink. Yes, sir, I did. 

Mr. Courtney. Well, what did you find out? 

Mr. Fryx. I have known of these Convair purchase orders right 
from the beginning. I did not have all the details. However, in my 
discussion with the Air Force representative at Recony Plant, in 
Richmond, and with the contractor, I received the information that 
they were having some difficulty determining just what Recony should 
produce in the way of specification. 

In other words, the Convair Aircraft Corp. had not supplied Recony 
with any definite specification for the end item. Also, they had made 
many, many changes after the contractor had gotten into production. 

Mr. Courtney. Now, when did you get that information in point 
of time, so we may understand it? 

Mr. Finx. I got that information on several occasions. I visited 
the contractor’s plant on an average of once a month. 

Mr. Courtney. But on December 24, 1956, when you made this 
report, or about that time, you knew the state of performance and all 
matters related to the subcontract as you have just given the sub- 
committee the information. 

Mr. Frnx. I did not have all the details. 

Mr. Courtney. At least, you had what you have explained to the 
committee this morning. 

Mr. Fink. Yes, sir, that is correct. 

Mr. Courtney. Now, are you, then, the author of this statement 
under item 24? 

“Richmond, Va., is located in a balanced labor zone.” 

Mr. Frnx. Yes, sir. 

Mr. Courtney. What co you mean by a balanced labor zone? 

What does that mean +» you and what would it mean to us as we 
examined it? 

Mr. Frnx. The Government prepares a labor statement, as to areas 
all over the United States, and some areas will be considered as un- 
balanced or critical, and in this information, Richmond, Va., was 
listed as a balanced labor zone. 

Mr. Foco. What does that mean? What does “balanced” mean 
to you? 

Mr. Frvx. “Balanced” means there is no critical unemployment 
situation. 

Mr. Foco. In any category of labor ? 

Mr. Frnx. That is my understanding; yes. 

Mr. Courtney. Let me ask this further question. How long since 
you have determined—how long is it since you made a determination 
of the Department of labor determination of labor shortages or sup- 

ly? 

Mr. Finx. Approximately 6 months. 
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Mr. Courtney. Well, I don’t want to embarrass you, but do you 
know the Department of Labor hasn’t used that category since. 1953, 
the balanced labor zone ? 

Mr. Fins. No; I didn’t. Evidently, the records in the office were 
incorrect if that is so. . 

Mr. Courrney. Then you depended upon Air Force records; is 
that right ? 

Mr. Frnx. That is right ; yes, sir. 

Mr. Courtney. And that is the source of the information which 
you have put in the report; is that right—Air Force Department 
records ? 

You didn’t go to the Labor Department, did you ? 

Mr. Fink. No, sir. 

Mr. Courtney. To find out what category this Richmond area was 
placed insofar as labor supply and demand ? 

Mr. Finx. No; 1 did not. 

Mr. Courtney. You depended upon Air Force records. 

Mr. Fring. Air Force records. 

Mr. Gavin. What is the date of that report, Mr. Courtney ? 

Mr. Courtney. This is 1956. 

Mr. Gavin. And the reports of the Labor Department became obso- 
lete when ? 

Mr. Courtney. 1953. 

Mr. Kuun. I think the record should be also clear on the present 
status of the labor situation in Richmond. We checked with the 
Department of Labor, and they are now in group B, that is in Janu- 
ary and also in November of 1956. The job opportunities there are 
greater or slightly in excess of the job seekers. 

That is, there is a slight labor shortage in Richmond. 

Mr. Gavin. Mr. Chairman. The name of the Air Force representa- 
tive whom you conferred with at Recony plant—who was he? 


Mr. Finx. That is Mr. Paradis, who is the Air Force quality control 
representative. 


r. Gavin. Is he here now? 

Colonel Treacy. Yes, sir. 

Mr. Mirirr. Mr. Chairman, I just want to get straight on this 
labor reporting on these areas. They report about every 3 months. 

Mr. Kunn. They compile their records every 2 months, and their 
report is supposed to cover a 4-month period into the future. 

Mr. Miter. There is one just came out 2 days ago. I don’t think 
there were any—there were only two “A” areas throughout the coun- 
try, and substantially the rest of the industrial country was in that 
“BB” area that you talked about. 

Mr. Brooxs. Mr. Chairman, I would like to ask a question, Mr. 
Chairman 

Mr. Héserr. All right, Mr. Brooks. 

Mr. Brooxs. Of this witness, Mr. Fink. Now, assuming—you used 
the term “balanced area,” which is what you said you used. Would 
you think that that term means an area where there is an employment 
shortage ? 

Mr. Finx. No. 

Mr. Brooks. So that was wrong, then, clearly, in your use of the 
term, and in your idea of the use of it. 
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Mr. Frnx. I don’t quite follow you. 

Mr. Brooxs. Well, you used the term “balanced zone.” 

Mr. Fink. Balanced. 

Mr. Brooxs. Now, if the records which the Labor Department puts 
out shows there was a slight employment deficiency or a labor shortage 
in that area, then the term would not be correct in your interpreta- 
tion of it? 

Mr. Fixx. That is right. 

Mr. Brooks. All right. 

Mr. Frnx. If there is a shortage. 

Mr. Mitrer. Will the gentleman yield? 

Isn’t that the area, “B” area, that the Labor Department terms as 
a balanced area? 

Mr. Brooks. No. What I am asking—— 

Mr. Muuer. In their terminology. 

Mr. Brooks. If his understanding of the use of the term “balanced” 
meant an area in which there was a shortage of labor—and his reply 
was “No.” 

Mr. Miter. I wasn’t worrying about him. I was worrying about 
what the Labor Department—the Labor Department has terminolo- 
gies for these areas, and as I remember it a “B” area was a balanced 
labor area. I may be wrong. But I loo‘: at it every 3 months and I 
thought that was one of the terms they used. That is where I thought 
he got them. 

Wasn’t that where you got it? 

Mr. Courrney. Mr. ink, if I understood you correctly, your 
answer to me and for the subcommittee was that the use of the term 
“balanced labor zone” and your answer to question 26 under “Man- 
power unit, estimate of availability,” correct? The information 
which you gave in answer to 26 came from Air Force records. You 
did not go to the Department of Labor, did you? 

Mr. Fink. I did not go tothe Department of Labor. 

I might say this. We have in our Atlanta office a manpower repre- 
sentative who has in his possession the information—and I suppose the 
information that you are talking about—and he is the one that sup- 
plies me with this information. I did not physically turn through 
the paper, myself. 

r. Courtney. All right. So then you got the answer to question 
26 on this form with respect to balanced labor zone from within the 
Air Force as far as you are concerned ? 

Mr. Frnx. As far as I am concerned. 

Mr. Courtney. That is all we want to know. I think that is all 
with this witness, Mr. Chairman. 

Mr. Hésert. Any questions, Mr. Hess? 

Mr. Hess. Yes, I would like to ask a few questions, Mr. Fink. 

Mr. Frnx. Yes, sir. 

Mr. Hess. How many men did you find were employed on the manu- 
facture of air-conditioning units? 

Mr. Finx. Approximately 100. 

Mr. Hess. Approximately 100. 

Mr. Fink. Yes, sir. It varied from time to time, but at this time, 
it was approximately 100. 
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Mr. Hess. If I would tell you that the Recony people said they had 
77 men employed working on air conditioners, would you say that was 
correct ¢ 

Mr. Kuun. Mr. Hess, I think there is a time difference there. 

Mr. Fink. On assembly, I would say that would be about correct. 

Mr. Kuuwn. This is in December, and ours is in March. 

Mr. Hess. And what was the size of the plant in square feet that 
was used for the manufacture of air conditioners? 

Mr. Fins. There were two buildings, sir. There was approxi- 
mately 45,000 square feet. 

Mr. Hess. 45,000. 

Mr. Finx. Well, this includes the storage also. 

Mr. Hess. That includes storage. How much space for oe. 

Mr. Frnx. I believe I have that. Approximately 20,000 square feet 
of storage, yes, sir. 

Mr. Hess. So that would leave about 28,000 feet, something like 
that, for the manufacture. 

Mr. Fink. Yes, sir. 

Mr. Hess. Do you happen to know how many man-hours there are 
in the construction of an A-3 air conditioner? 

Mr. Finx. An A-3? I do not have the figures here, no, sir. 

Mr. Hess. Do you know how many there are in a K-78? 

Mr. Fink. No, sir; I do not have the figures. 

Mr. Hess. Or in an MA-7? 

Mr. Fink. No, sir. 

Mr. Hess. You didn’t take that into consideration, the actual time 
of the construction of the amount of business that they had on hand 
at the time you made your survey? 

Mr. Finx. As far as hours go, I did not. I do know that the con- 
tractor was producing the A-3 air conditioner at the rate of approxi- 
mately 5 units per day. 

Mr. Hess. The MA-7 is the one that they had the subcontract from 
Convair on; is that correct ? 

Mr. Fink. Yes, sir. 

Mr. Hess. Did you know at that time that every unit that was 
delivered to Convair had been rejected by Convair? 

Mr. Fink. I did not. 

Mr. Hess. You didn’t go into that. You didn’t inquire into that. 

Mr. Finx. I am not sure, sir; but I don’t believe they were at that 
time. This was back at the 21st of December. 

Mr. Hess. The contract was in default at that time. 

Mr. Frvx. Not in default, no, sir. He may have been delinquent, 
yes. 

Mr. Hess. Well, delinquent, then. Do you know whether or not 
that contract is about to be terminated, cancelled? 

Mr. Finx. I have heard in the last few days, sir, that the contract 
has been suspended. 

Mr. Hess. I think that is all. 

Hr. Héserr. Mr. Brooks. 

Mr. Brooks. No questions, 

Mr. Héserr. Mr. Gavin. 

Mr. Gavin. To avoid being repetitious—we have listened to Mr. 
Fink’s presentation here as to his reports. Is Mr.-Fink going to be 
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given an opportunity to hear the reports that your inspectors pre- 
sented to us, and how they are in default on all of their contracts? 

Mr. Hess. It is in the record. 

Mr. Gavin. And opinions on the plant, so that he knows what we 
have in the way of a report. 

Colonel Treacy. May I answer that, Mr. Gavin? 

Mr. Hésert. All right. 

Colonel Treacy. Mr. Fink was present during the presentation 
made by Mr. Tyler, and Mr. Kuhn. He heard what they said. 

Mr. Héserr. Now—I think, Mr. Gavin, your point is well taken 
there. I ask Mr. Kuhn to put that chart on the board, and let’s try 
to see where we are in conflict. 

I would ask you, Mr. Kuhn, in response to Mr. Gavin’s inquiry to 
take each contract, by a simple enumeration, and tell exactly what 
the status was when Mr. Fink was there. 

Mr. Kuun. The A-8 contract, Mr. Chairman—and this is from 
information supplied by the Air Force which was read into the record: 
delinquent from July 1956 through January 1957, due to turnover 
of personnel, time required to train new personnel, and slow receipt 
of vendor items. 

Mr. Héserr. All right. Now, that is contract A, we will call that. 
They had four contracts, as I understand it 

Mr. Hess. Three. 

Mr. Heserr. Three contracts—there were three plus the Convair. 

Mr. Kuun. That is correct. 

Mr. Héserr. All right. That is contract A, which was in default 
when these gentlemen were there? 

Mr. Kuun. That is the information. 

Mr. Héserr. All right, contract B. 

Mr. Kuun. B was not in default—that is, for the K-78 trailer. It 
was not in default at that time. It was in default when we were at 
the plant. There were 98 units required to be delivered in a 200-day 
period. This is the 200-day period [indicating] from approximately 
October to March. None had been delivered as of the date of the 
facilities capability report, when Mr. Fink was there, and they were 
in default—not default. They were delinquent when we were there. 

Mr. Héserr. But they were not delinquent when he was there? 

Mr. Kuun. That is correct. 

Mr. Hésert. All right. Now C contract. 

Mr. Kuun. Well, we will take the primes. The C—they were de- 
linquent—and this, again, is from the Air Force report—1 month 
delinquent in submission of test reports due to photographic difficul- 
ties affecting the production and identification markings. ‘Two months 
delinquent in submission of first articles due to contractor’s delay in 
performing tests and final inspection. 

Mr. Hésert. On December 21, when Mr. Fink was there, what was 
the status of that contract ? 

Mr. Kuun. They were delinquent in submission of first article 
testing. 

Mr. Hésertr. Never mind what they were delinquent in; were they 
delinquent ¢ 

Mr. Kuun. They were delinquent. 
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Mr. Heéperr. They were delinquent on the 21st. Now, the Convair, 
which is the subcontract 

Mr. Kuun. That is correct. 

Mr. Hésert. On December 21 ,what was the status on that? 

Mr. Kuun. They were delinquent in the submission—— 

Mr. Hésert. They were delinquent. That is all I want to know. 
Now, out of four contracts, three were delinquent at that time? 

Mr. Kuun. That is correct. And no production on the third, and 
it was a 200-day production period ending March 8. 

Mr. Hézert. Now, Mr. Fink did you consider that a good capability 
report, with four contracts and three delinquent ? 

Mr. Finx. I think you will find some deficiencies here in this chart, 
sir. 

Mr. Hésert. Point them out. 

Mr. Finx. I will start—— 

Colonel Treacy. Pardon me, Mr. Hébert. May I point this out? 

Mr. Hépvert. No, Colonel. You are just getting your information 
from somebody else. I want the man who made those conclusions to 
point them out. We want direct information. 

Colonel Treacy. These men are right here, sir. 

Mr. Hésert. That is why I want them to talk for themselves. 

Colonel Treacy. Well, I think I have this very clearly outlined 
and I would like the committee to get it from the Air Force point of 
view, because—— 

Mr. Hézert. No, sir. 

(Further chorus of “No.”) 

Mr. Hess. We don’t want the Air Force talking for somebody else. 
We have had too much of that stuff. 

Mr. Hésert. I want the witness to testify and the man who was 
there. 

Mr. Hess. You put words in their mouth. Every time we get a 
witness here we have some officer here putting words in his mouth to 
make their own case. We have had enough of them. 

Colonel Treacy. Mr. Hess, in order to be fair 

Mr. Hess. We want to be fair. 

Colonel Treacy. These men are not trained to be professional wit- 
nesses. And I went over this very carefully with them, and if I 
say something contrary to the fact, I am sure they will interrupt. 

Mr. Hésert. No, sir. 

Colonel Treacy. Mr. Hébert, will you bear me some indulgence 
here to just say something ¢ 

Mr. Hésert. Why, certainly. 

Colonel Treacy. Will I be given the opportunity to present our 
point of view? Because over and above what has been presented in 
regard to these contracts, there are many inaccuracies in this record, 
and I would like to get the record straight. 

Mr. Hésert. The Air Force will have every opportunity, Colonel. 

Colonel Treacy. Yes, sir. 

Mr. Héserr. As I told you at the beginning, to make any comment 
on the inaccuracies of any statement made in this record. 

However, in fairness to you, we are not. prepared to listen to a lot 
of particular pppoe of explanations and loose words that mean 
absolutely nothing, sound pretty, but get no effect. 
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Colonel Treacy. Pardon me, Mr. Hébert, but I was prepared not 
to give any loose language here. I wanted to give the facts as they 
really are, without any embellishment whatsoever. 

And I think the committee will agree, if they give me the the oppor- 
tunity to speak, that what I can do here is show this in a very impar- 
tial light, mistakes and all. 

Mr. Héserr. All right, Colonel, you will have that opportunity. 
But now we want to hear from the man responsible himself. 

An example of what I am trying to point up is this: The statement 
of Mr. Fink himself, which was a very fine statement that he read out, 
was purely an objective statement. Now, we are getting down to, 
and breaking it down to find out exactly what he did find out. 

He alone can tell us because he is the man that went there. I asked 
him the question about delinquent contracts, He said they had some 
deficiencies in a report. I am giving him the opportunity to show 
us the deficiencies. 

Colonel Treacy. And, Mr. Hébert, if I were in your position I 
would insist on the same thing. 

Mr. Hésert. I am doing it. I am giving him every opportunity. 

All right, Mr. Fink. 

Mr. Fink. I will start at the bottom, if I may, on contract 7459. 
This contract shows on the chart as being delinquent prior to December 
21. That is incorrect. The contractor was supposed to deliver in 
accordance with the contract the two first articles plus the test data 
on the same day. 

Mr. Hésert. Now, I am trying to pin it down. Mr. Kuhn, what is 
your information based on? ‘The gentleman says it is incorrect. 

What is your basis for saying it is correct ? 

Mr. Kuun. The date of the survey is December 24, 1956, Mr. Chair- 
man. The date of approval of first article on this was August 24, 1956. 
The 120 days from then would be—according to their statement— 
December 21, 1956. So if he were in the plant on the 24th of December, 
it is 3 days’ delinquent at that point. 

Colonel Treacy. But may 1 say he was not in the plant on the 24th. 
He was in the plant on the 2ist. The date of the report is—it is 
dated the 24th, but he was actually there on the 21st. 

Mr. Courtney. Colonel, I think you misapprehended the answer to 
the question. The answer that Mr. Kuhn made—— 

Colonel Treacy. I am sorry, sir. 

Mr. Courtney (continuing). Was on the 21st day of December. 

Colonel Treacy. I am sorry. 

Bey Courtney. The date on which Mr. Fink says he was in the 
plant. 

Mr. Kuun. The article was due in Wilkins. It was in the plant 
there. He assumed, according to this statement, I presume, that it 
would be shipped that day, and if it was shipped that day, it would 
still be the shipping time from Richmond to Vayten, in which it was 
delinquent. But it wasn’t shipped that day. It was shipped on the 
15th of February. 

Mr. Hésert. Two months later, 

Mr. Courtney. Now, take the next. 

Mr. Gavin. What do you have to say to that, Colonel ? 

Mr. Héserr. Mr. Fink has something to say. 
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Colonel Treacy. I would like Mr. Fink to answer that. 

Mr. Gavin. I know, but he interjected. ; 

Colonel Treacy. Well, should I answer Mr. Gavin? 

Mr. Hésert. No; I want Mr. Fink. 

Mr. Brooks. Let’s get Mr. Fink’s answer. ; 

Mr. Hénert. I want to get Mr. Fink’s answer. Now, Mr. Fink, 

those are the facts. What have you to say about that? They are de- 
linquent, from that statement. 

Mr. Fink. The contractor—I believe you stated that the letter was 

dated on the 17th, the letter of approval ; is that correct ? 

Mr. Kunn. The approval of frst article in this case, is that what 

you are talking about ; 

Mr. Finx. No, the approval of the design drawings. February 17, 

1956. 

Mr. Hénert. All right, Mr. Fink, let me ask this question while 
ou are looking that up. Now, we are agreed that delivery should 
ave been on the 2ist of December. Are we agreed that delivery 

should have been on the 21st to Shelby ? 

Mr. Fink. The delivery should have been made on the 21st; that 

is correct. 

Mr. Hésert. We agreed that it was actually made on February 15? 
Mr. Fink. Yes, sir. 

Mr. Hésert. Then it was delinquent? 

Mr. Fink. Not on December 21; no, sir. 

Mr. Hess. It hadn't left the plant, had it? 

Mr. Héserr. It hadn’t left the plant. I asked, were we in agreement 

that it was to be delivered to Shelby on December 21? 

Mr. Fink. Yes, sir, it was. 

Mr. Héserr. You were in the plant on December 21 and the product 

was there in the plant. It couldn’t have been at Shelby if it was there? 

Mr. Fink. It was there ready to be shipped and we do not con- 

sider the date of delivery as the date reaching Shelby. We consider 
the date that the item is shipped from the contractor’s plant. 

Mr. Hézert. Was it packaged and standing there ready to be on 

the car to be delivered? Did you see it? 

Mr. Finx. It was standing there, but it had not been packaged. 

_— were cleaning the units up. 
r. Hésert. How long would it take to clean it up and put the 
package on it and make it ready for shipment ? 

Mr. Frinx. It should not require more than a day or two. 

Mr. Héserr. A day or two. Then it still would have been delin- 

quent. I am taking your own estimate of it. 

Mr. Finn. It would, but—— 

Mr. Hézert. It would still be in that plant on the 23d. And it 

should have been shipped on the 21st? 

Mr. Frnx. Yes, sir. 

Mr. Hésert. And actually it wasn’t shipped until February 15? 

Mr. Frnx. That is correct. 

Mr. Hésert. Now, what other deficiency do you claim? 

Mr. Frnx. On contract 4092—— 

Mr. Hésert. That is the only deficiency on that contract? 

Mr. Courtney. That is on the A3A, No. 7459, as it appears on the 

board—that is the only criticism you have to make? 
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Mr. Fink. Yes. 

Mr. Heérert. Of that one? 

Mr. Frnx. That is correct. 

Mr. Hébert. What other criticism do you have? 

Mr. Finx. On contract. 4092—these red hatches here, I assume that 
means delinquent or anticipated delinquent. 

Mr. Kuun. No. That indicates the period during which produc- 
tion is to take place under the terms of the contract. They don’t 
have any requirement for delivering any of those articles until 200 
days after the approval of first article. 

Mr. Fryx. That is correct. 

Mr. Kunn. And that takes it up to March 8. 

Mr. Fryx. That is correct. 

Mr. Courtney. Had there been any units shipped at the time you 
were there ? 

Mr. Hérerr. That is it. We are not interested after you were 
there. 

Mr. Fixx. There had been one unit shipped. 

Mr. Kuuwn. That is the first article. 

Mr. Frnx. Which is the first article; that is correct. 

Mr. Kuun. That is the one they have to test ? 

Mr. Fin. That is correct. 

Mr. Kunn. You couldn’t get first article approval without ship- 
ping that? 

Mr. Frxx. That is correct. 

Mr. Kunn. All right. 

Mr. Courtney. Now let’s take the MA7, No. 23903. 

Mr. Frnx. I see no deficiencies on the chart on the subcontract. 

Mr. Courrnry. You saw the deficiency on the subcontract ? 

Mr. Fryx. Oh, yes. 

Mr. Courtney. All right. Anything wrong with that contract? 

Mr. Fryx. On the 5860—— 

Mr. Courrney, Just a minute. Anything wrong with that chart on 
the MA7, that you saw ? 

Mr. Finx. No, sir; I don’t believe so. 

Mr. Courtney. That is a correct report; isn’t it, as you would see it 
with your own naked eye? All right, go on with No. 5860, 

Mr. Frvx. 5860. The contract was delinquent up to March 20, 1957. 

Mr. Courtney. You were reporting on December 21, 1956 ? 

Mr. Fink. Yes, sir. 

Mr. Courrney. What was the state of it then ? 

Mr. Fink. It was delinquent by 10 units. 

Mr. Courtney. You are right. That chart is correct. 

Mr. Kun. You reported that? 

Mr. Frvx. That is correct. 

Mr. Courrney. Nothing wrong with that chart, then, is there, on 
delinquency ? 

Mr. Frnx. If the line indicates the 24th of December 

Mr. Courtney. 21st. of December? 

Mr. Fink. 21st——- 





Mr. H&serr. So there is nothing wrong with the chart. 
Mr. Courtney. That is what you saw or could have seen. 
Mr. Tyrer. It was the 27th of December. 
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Mr. Kuun. We have to take our dates from the information you 
supplied us, Mr. Chairman. The one date of the report is December 24, 
and the other date of the report is December 27. So that line, that blue 
line, is the 27th of December. 

Mr. Hésert. Well, in the ultimate, it was only shipped on February 
15, anyway. 

Mr. Kuun. That is correct. 

Mr. Heénerr. I was trying to give Mr. Fink the opportunitiy of ex- 
plaining what he thought were deficiencies. Now, I make no comment 
except the record speaks for itself, exactly what they are. You had 
further questions, Mr. Gavin. I interrupted you. 

Mr. Gavin. On which contract were they shipping 5 a day? 

Mr. Kuun. That is the A3, the top one, Mr. Gavin. 

Mr. Gavin. Will you listen, Colonel? 

Colonel Treacy. Yes, sir. 

Mr. Gavin. I asked the witness what contract they were shipping 5 
a day on, and how many days did they ship 5 particular air condi- 
tioners. You make it ool as though they were in mass production and 
moving out 5aday. How many days did they send ont 5 a day? 

Mr. Frvx. I can give you that information, I believe. In Novem- 
ber they produced 115 units, the month of November. I do not have 
it by day. Correction, please, sir. There is 118: In October they pro- 
duced 131 units. Their schedule called for 100. They were con- 
tinuously catching up on their backlog. In September they delivered 
106. In August, 89. In July,40. And 3 in June. 

Mr. Kunn. When did they begin production on this contract 5860, 
Mr. Fink? 

Mr. Frnx. You don’t mean delivery, now? You mean when did they 
actually 

Mr. Kunn. No. The terms of the contract called to start produc- 
tion within a certain number of days after final approval of first 
article. When did they start production ? 

Mr. Fink. I can’t give you the exact date that they started produc- 
tion. I can give you the date they started deliveries. 

Colonel Treacy. Do you have the information ? 

Mr. Cararres. Yes. 

Colonel Treacy. Mr. Calabres has the information in regard to the 
approximate date on which they started production. 

Mr. Carasres. All right. The contractor had a production release 
approved the 23d of April 1956 on this contract. And on this, he 
was supposed to deliver, start delivery within 60 days after receipt 
of approval, of written approval of Phase 3. I use that—I will say 
written approval of first articles. 

Colonel Treacy, And when did you start deliveries; do you know ? 

Mr. Kunn. I want to know when he started production. 

Mr. Carapres, I would say that before the contractor could start 
production, it first within the intervening period would start release 
of engineering data, engineering releases, which would be approxi- 
mately 2 weeks, and release of his orders for raw materials, which he 
already would have basic data on way in advance, so they could release 
them promptly. 

Material receipt on many of the items could come in within approxi- 
mately 30 days. The first unit—to get 3 units in June, the first unit 
had to be laid down by the third week in April. In fact 
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Mr. Kuun. That is the date of his production release? 

Mr. Carasres. Well, this is all—I don’t have an exact date of produc- 
tion release. What we have here—when we get an idea that the con- 
tractor is going through the processes—and some of these processes 
overlap one another. He may have material in the shop at the par- 
ticular moment in order to go into fabrication almost immediately. 

Mr. Héserr. All right. Now, Mr. Fink, I just want to ask you one 

uestion. In view of the fact that 3 of the 4 contracts were delinquent, 
o you consider that your recommendation that this firm had a capa- 
bility of production was correct and accurate ? 

Mr. Frnx. I do. 

Mr. Héserr. In view of that? 

Mr. Frnx. Yes, sir. 

Mr. Héperr. I can only shake my head, that is all. I wouldn’t 
want you to be examining places for me and tell me they are capable. 

Mr. Brooxs. Mr. Chairman, may I ask a question ? 

Mr. Hé&verr. Mr. Brooks. 

Mr. Brooks. I want to ask you this, Mr. Fink. You saw this ma- 
chine ready to move in the plant? 

Mr. Fink. Yes, sir. 

Mr. Brooxs. And you estimated, to crate it and finish cleaning it 
uP would take 1 or 2 days? It wasn’t delivered until February. 

ny was the delay in delivery until February ? 

Mr. Fink. It was my understanding that the president of the com- 
pany wanted to make a thorough check of the units before they went 
out and he, at the time they were ready for delivery, was away on 
vacation. 

Mr. Brooks. So they held them up until he came back from his 
vacation; he was gone until February ? 

Mr. Finx. That is my understanding. 

Mr. Hézerr. Very efficient operation. 

Mr. Brooxs. He had a long, long vacation, I might mention. 

Colonel Treacy. I think, in all fairness to the contractor, this man’s 
evidence here is hearsay, and I think the contractor ought to speak 
to that one. 

Mr. Hézerr. The contractor will speak on it. 

Mr. Brooks. He will be glad to speak to it. 

Mr. Hésert.I don’t know whether he will be glad, Mr. Brooks, but 
he will speak to it. 

Mr. Gavtn. I would like to ask a question. How many times were 
you in this plant down there at Richmond? 

Mr. Frnx. I have been in the plant 15 to 18 times. 

Mr. Gavin. Well, do you think, with only 38,000 square feet of floor 
space and 4 contracts in default, that it was good judgment to recom- 
ment a fifth contract when you know they were overloaded and 
crowded, at least from the report that went back here, that you were 
submitting a facility capability report, and you knew the conditions? 
You know there were three contracts that were delinquent and a 
fourth one was coming up. Do you think that your judgment was 
sound in recommending that this contract be awarded to these people, 
knowing conditions as you do now? You know they only had 38,000 
square feet of floor space. You know they were delinquent and you 
know they were crowded. Here they were coming up on a big order. 
Do you think your report, as you submitted it to us, was a good one? 
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Mr. Frvx. I do. 


Mr. Hésert. Now, Colonel, before—I want to give you every op- 
portunity. You have a prepared statement. 
Colonel Treacy. Yes, sir. 


Mr. Hésert, Which answers all—it puts forth the facts in the case 
as related to the Air Force? 


Colonel Treacy. Yes, sir. 


Mr. Hénerr. I will allow you at this time to put that into the record. 
Colonel Treacy. Thank you, sir. 


Mr. Hésert. I mean I want to be sure that your case gets in there. 
That is your statement. 


Colonel Treacy. Yes, sir. 
(The statement is as follows :) 


Arr Force CONTRACTS WITH REcONY CorP., New York, N. Y. 


Reference is made to page 1258 of the stenographic transcript of the hearings 
before this committee on March 28, 1957, line 2, wherein it is stated that “the 
facilities capability report as made by the Air Force and furnished to the buyer 
and contracting officer, at least in this specific instance, delinquent, had omis- 
sions of important information and had incorrect information on important 
items.’ 

The inconsistency stems from a difference between paragraph 17 (h), page 3, 
of the financial report, dated December 20, 1956, and item 31 of the production 
report, dated December 21, 1956. The letter states that AF contract No. 33 
(602)-5860 is delinquent and the former states that “the company does not 
appear to be delinquent on any current contract.” 

Item (h), paragraph 17 of the financial report of December 26, 1956, may be 
construed as a mistaken impression obtained by the financial analyst (Mr. 
Engstron) as a result of verbal discussion with the cognizant production 
specialist (Mr. Calabres) at New York Air Procurement District. However, 
this matter was not overlooked. The facility advisory board, in its review of 
both the production and financial reports, recognized the inconsistent delinquency 
comments; orally advised the financial analyst of such inconsistencies, but did 
not consider the financial viewpoint relative to the delinquency status of the 
contractor of significant importance to warrant a change in the financial report; 
especially, since the delinquency was deemed to be properly portrayed in the 
production report. 

This matter can be referred to the production specialists and the facilities 
capability report monitor (Mr. D. Stevenson who also acted as the chairman of 
the facility advisory board on the subject facilities capability report) also 
present at this hearing, for further amplification, if required. 

The “omissions” refered to above, in regard to delinquency, will be taken up 
subsequently. 

Reference is made to page 1231 of the stenographic transcript of the hearings 
before this committee on March 28, 1957, line 21, where Congressman Hardy 
asked that all of the reasons, in regard to financial matters, be submitted for the 
record. This was not done. In view of the fact that a very meticulous analysis 
of the finances of this company was conducted, and in view of the further fact 
that on pages 1258 and 1259 of the record, only two paragraphs of the financial 
report were introduced, I should like to submit for the record the complete 
financial clearance report (Air Materiel Command Form No. 340) dated Decem- 
ber 26, 1956. 

On page 1258 of the transcript of March 28, 1957, the reference to “E” as being 
quoted from the facility advisory board action, dated December 27, 1956, is not 
accurate. The cited quotation should be referred to as note (a) as appearing 
on reverse side of page 1 of financial report, dated December 26, 1956. It should 
be noted that several errors appear in the transcript quotation, which tend to 
distort the meaning, as follows: 

Page 1258, last line as stated in transcript, “this account” should be “the 
account.” 

Page 1259, line 7, as stated in transcript, “analysis” should be “analyst.” 

Page 1259, line 7, as stated in transcript, “effect” should be “offset.” 

89326—57——31 
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Page 1259, line 8, as stated in transcript, “in fact’ should be “in effect.” 

Page 1259, line 10, as stated in transcript, “no reference to end of quote” 
should be “quote should end after amount of $1,244,090.” 

The significance of this aforementioned quotation is not understood. 

For the record, note (a) of the financial report of December 26, 1956, was 
made by the financial analyst (Mr. Engstrom) to call attention to the existence 
of unliquidated progress payments and to effect the most conservative valuation 
of inventory by reduction thereof to the extent of the progress payment liability 
of the contractor to be recouped by the Government. 

It should be noted that of the $994,865.17 progress payment liability indicated 
in contractor’s balance sheet as of September 30, 1956, 73.68 percent of $32,997.47 
was applicable to contract No. AF 33(602)-—5860. (This is the contract that is 
listed first on the chart which was used by the staff witness on March 28, 1957.) 
Contractor’s progress payment liability on this contract, at pertinent dates, was 
reflected in the records of the finance officer, New York Air Procurement Dis- 
trict, as set forth below: 


Unliquidated 


| 
| 
} ments 


Date progress pay- | Remarks 
Sept. 30, 1956 . | $732, 997.47 | Latest statement date available at 
| | time of processing subject facility 
| capability report. 
Dec. 26, 1956 | 651, 531.26 | Date of financial report re subject, 
facility capability report. 
Mar. 29, 1957_- aoe ‘ | 108, 122. 50 | Current date. 


i ! 


The finance officer at New York Air Procurement District office has also ad- 
vised that additional sizable invoices are presently in the hands of his personnel 
for processing of further progress-payment liquidations against the contract 
involved. 

Based on the above, it is evidence that by virtue of shipments and billings made 
by the contractor, considerable and practically full liquidation of progress pay- 
ments has been recently effected on contract No. AF 33 (602)-—5860. 

The Recony Corp. has an excellent credit rating of AA-1 from Dun & Brad- 
street. The Recony Corp. also enjoys an excellent reputation with the Irving 
Trust Co. of New York. 

Mr, Wallace Engstrom, the gentleman who made the financial analysis, as 
well as Mr. Peter Di Gangi, the gentleman who reviewed the financial report, 
are present to answer any questions that may arise in regard to financial matters. 

I would like to refer to the graphic presentation used by the staff witness in 
support of the testimony beginning on page 1234 of the stenographic transcript 
of hearings before this committee on March 28, 1957. Reference is made to con- 
tract No. AF 33 (602)-—5860 for 787, A-3, units. The contract is shown therein 
as being delinquent, but it does not show the extent of the delinquency at the 
time the facilities capability survey was made of December 21, 1956. At that 
time, the contractor Was supposed to have delivered 494 units, and he had deliv- 
ered 484 units. In other words, he was behind 10 units. Also at that point in 
time his rate of production was increasing. In fact the graphic presentation 
made showed a delinquency through April 1957 when actually all of the 787 
units have been delivered as of March 20, 1957. 

Reference is now made to contract No. AF 30 (635)—4072 for 97 each K-78 
units. On page 1234 of the transcript of the record before this committee held on 
March 28, 1957, the witness stated, “There is no key to this. But the red indi- 
‘ates delinquency. The green indicates on schedule. The white and hatched 
indicates neither delinquency nor on schedule.” 

I respectfully submit that the contractor was not off schedule on this contract 
until March 8, 1957. The first article was submitted on April 20, 1956, 10 days 
before schedule. The first article was approved on the 20th of August 1946. 
Within 200 days of that date the contract should have been completed, that is, 
on March 8, 1957. Therefore, the contractor was on schedule up to that date. 
The chart should, therefore, be corrected to reflect this fact. 

I should also like to point out that at the time of the facilities capability sur- 
vey on December 21, 1956, there was no anticipated delinquency by the produc- 
tion specialist who made the survey. There was, however, information in the 
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hands of the buyer and Mr. Jerome Calabres, production specialist of the New 
York Air Procurement District, which indicated that there might be some delay 
in furnishing the extension cord that goes with the unit. 

At the time the facility advisory board met in the New York Air Procurement 
District office on December 27, 1956, Mr. Calabres did not judge that the difficul- 
ties about the extension cord would interfere with production, for it is separate 
and apart from the unit. He did not, therefore, bring this fact to the attention 
of the facility advisory board. 

Therefore, there were two omissions from the facilities capability report 
which the facility advisory board did not consider but which, in the opinion of 
those qualified to judge, were not material. 

The contracts shown on the chart were, in the judgment of the production 
specialist on December 21, 1956, scheduled to be completed by June 1957. 

It was also determined that contract No. AF 33(602)-5860 would be com- 
pleted, as it was completed on March 20, 1957, and the personnel released to 
work on the new contract which is less than half as large as contract AF 33(602)-— 
5860 and the production requirement of which is less than half. The production 
specialist, therefore, determined on December 21, 1956, that the facilities and 
personnel would be adequate and available to complete the requirements for 
which the contractor was being surveyed. 

Reference is made to contract AF 33(602)-—7459, for 350 units of type A-3—A, 
air conditioner. The chart indicates that the facilities capability report was 
dated December 27, 1956. This refers to the date on which the facility advisory 
board signed off on all aspects of the report. The actual date on which the 
facilities survey was made, for production purposes, was December 21, 1956. On 
that date Mr. Robert Fink knew that the first article was ready for shipment. 

According to the terms of the contract the first article was to be shipped 120 
days after approval of the mockup. The contractor received notice of this 
approval on August 24, 1956. Therefore, the first article was to be shipped on 
December 21, 1956, the day of the production portion of the survey. Mr. Fink, 
the production specialist, performed the production phase of the survey, consid- 
ered that since it was ready for shipment there was no delinquency and that’s the 
way he reported it. 

When this report reached the facilities capability report monitor in the New 
York Air Procurement District, the evidence to him indicated that Air Force 
contract No. 33(602)-—7459 was on schedule. 

However, the first article was actually shipped on February 15, 1957. There- 
fore, there actually developed a delinquency—which was corrected on February 
15, 1957. The chart should be changed to indicate that the contractor is not 
now delinquent since he has 60 days from receipt of approval of the first article 
to start delivery and complete the contract within 180 days. 

Mr. Fink felt that the delinquency was such as would not interfere with 
production on the contract which was under consideration and so should not be 
reported. Mr. Fink is available for questioning in regard to this matter. 

Reference is made to the third bar on the graphic representation. This ac- 
tually depicts two fixed price contracts between Convair and Recony, Inc. The 
production specialist, who made-the facilities capability survey on December 21, 
1956, knew that there were difficulties between these two contracting parties. 
The units being manufactured, both the MA-4 and the MA-7, the former being 
replaced by the MA~7, are of different complexity than the MA-3 being procured 
under request for proposal No. 33-602-56-3114. The MA-7, a more complex unit 
than the MA-3 produces both cooled and heated air. 

There were from 25 to 30 persons working on these units in a separate section 
of the plant and regardless of the outcome of the dispute between the 2 con- 
tractors the matter would not affect the production on the contract for which 
the survey was initiated. 

It is the position of the Air Force that in contracting with a prime we are 
also contracting for management. In a dispute between a prime and a sub- 
contractor the Air Force maintains a neutral position especially where there 
are arguments of substance on both sides. 

On this ground the Air Force deems it appropriate to allow this matter to be 
settled between the two contractors. However, this matter was considered by 
the production specialist who made the facilities capability survey on Decem- 
ber 21, 1956, and he judged that there would be no impact on the production 
which would be generated by the new contract. In view of this he did not men- 
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tion it in his report, and it was not considered by the Facility Advisory Board. 
This was an omission, but not a material omission. 

While on the subject of the dispute between the prime and the subcontractor, 
I should like to clarify the testimony that was given by the committee staff 
witness on pages 1250 and 1251. It was a partial quote from a letter signed by 
Mr. Hickey, the contracting officer, and sent to Recony, Inc. The conclusion could 
be drawn that it was the Air Force that “cited the specific item as an example of 
very poor quality control.” In order to clarify that point I should like to intro- 
duce a copy of the entire letter as received by Headquarters, USAF. 

It should be noted that the Air Force made no statement concerning “very 
poor quality control” in that letter which was dated March 31, 1956. These 
difficulties between the two contractors, while admittedly omitted from the 
capability survey of December 21, 1956, on the grounds of not having any impact, 
were known to the buyer at least as early as March 31, 1956. 

Reference is made to page 1252 of the transcript of the hearings before this 
committee held on March 28, 1957. The point being made was that since the 
contract between Convair and Recony was delinquent (which was not reported 
in the facilities capability report) “obviously, the space or manpower, the 
engineering and technical personnel and administrative personnel to perform 
necessary functions on items which are delinquent can’t be released for other 
work.” 

Then, one paragraph was quoted out of context from the travel report by 
Captain Carver of Wright Air Development Center, dated July 8, 1956. The 
paragraph quoted was an additional observation made during a visit, the pur- 
pose of which was clearly stated. The report consists of 15 paragraphs which, 
without specifically saying so, shows the type of contractor Recony really is. I 
should like that report to speak for itself and ask that this copy, which I have 
obtained, be submitted for the record. 

In addition, I spoke with Captain Carver on March 29, 1957, and he informed 
me that he first visited the Recony, plant sometime in the fall of 1955; that he 
has been there on about 16 or 17 occasions in the interim period; and that, 
quality-control-wise, Recony has continually improved. 

Paragraph 10 of the above cited report again points up the fact that the diffi- 
culties on the subcontract between Convair and Recony were well known by 
responsible parties in the Air Force. If there were any doubts that the diffi- 
culties being encountered would have had the effect of seriously interfering with 
the production of the present contract, the award would not have been made. 

Certainly the omission of reference to these subcontracts was of no material 
significance. 

I now refer to page 1238 of the stenographic transcript of the record of hear- 
ings before this committee held on March 28, 1957, and the “buyer’s summary” 
which is a part of the record. In the first paragraph of that document it was 
stated that: “The first article unit was shipped April 21, 1956, to the Proving 
Ground, Aberdeen, Md., and reshipped to this base approximately 10 days later. 
When the unit arrived on this base, it became lost and it took the concerted 
efforts of the undersigned and Captain Hughes, transportation officer, to locate 
the trailer upon which the first article was mounted. After considerable delay, 
it was located and sent to RADC testing laboratory.” 

I talked to Mr. A. J. Walker about this situation. He had personally followed 
the location of this trailer. He knew where it was or should be most of the 
time. When its arrival at Rome was not brought to his attention at a time when 
it should have arrived, he instituted an immediate search. He learned that on 
April 24 and 25, 1956, Aberdeen ran and completed the road test of the K-78 
trailer. 

The shipping instructions contained on a Government bill of lading and/or 
other appropriate documents were faulty. For this reason, when the K-78 
trailer was received by the Central Receiving Agency at Griffiss Air Force Base, 
Rome, N. Y., the receivers, without adequate notice contained on the shipping 
document, had no knowledge that the K-78 was other than a standard K-78. 

In other words, not being forewarned that this particular K-78 contained a 
first article air-conditioning unit manufactured by Recony requiring first article 
test in the Rome Air Development Center Laboratory, the K-78 was handled 
as an incoming routine shipment of a K-78 and was placed in the K-78 supply 
storage area. 

As is remembered, it was located on or about May 18, 1956, and immediately 
entered the Rome Air Development Center Laboratory to commence first article 
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testing. First article testing was completed by the Air Force on July 10, 1956. 
It was approved. : 

However, with the approval there were certain engineering changes required 
in order to enhance the end utility of the air conditioner. As examples of these 
ehanges: (1) The first article was mounted so that a portion of the unit was 
both internal and external to the K-78. It was determined that we could not 
afford to lose any of the vital space limitations of the K-78 and that complete 
external mounting of the air-conditioning unit would be essential; (2) com- 
pressor design changes; (3) types of time-delay relays; (4) question of whether 
the side and front enclosing panels should be solid or divided; (5) determination 
of the best direction of refrigerant coil bends; (6) whether the heating element 
should be enclosed ceramic or open wire type; (7) design and fabrication of 
removable rather than stationary condenser coils; and (8) others not specifically 
mentioned. 

We are of the opinion that the term “considerable delay” should be considered 
a relative term. Actually this first article was being followed very carefully. 
We are also of the opinion that Rome Air Development Center testing of the 
first article was completed in less than the normal or average length of time 
required for first article testing of like or similar items and cannot, therefore, 
agree with the conclusion set forth in the record on page 1241 as follows: 

“Mr. Courtney. That is the reason the contractor couldn’t get approval of 
his product? 

“Mr. Kuun. That is correct.” 

While the contract specialist, Mr. Walker, uses the term “due to inordinate 
delays on the part of the Government,” our engineers do not share this view. 
They are of the opinion that all contractual matters were resolved with as little 
delay as possible, which delay, if any, was consistent with and proportionate 
to the complexity of the engineering problems to be resolved. 

Reference is made to page 1242 of the transcript of the hearings before this 
committee held on March 28, 1956, where it was stated that “the need for this 
air conditioner developed in April 1952.” The question is then raised as to how 
this can be a critical requirement and an emergency procurement at the time 
of placing the contract for the K-78 in April 1955 and continue in a critical 
and emergency status until the present day. The answer is that in 1952 when 
this radar van was placed in the field it was used, and is used, in places where 
the temperatures rise to over 100 degrees in early March. The excessive heat 
causes the transformers to break, leak compounds, and cause instability of 
electronic components and circuits. The users said, “We must have an air condi- 
tioner.” This is when the requirement was born. Then began the research and 
development and in 1955 we had enough data to go out and purchase under a 
performance specification. What we wanted was an end product that would 
not be obsolete when we got it into our inventory but capable of being used with 
the new equipment that was being developed in the interim. 

Such actions necessitated changes in specifications which in turn increase the 
cost of the product in many and varied ways. But the item we get in the end 
accomplishes the function that the performance specification calls for, it is not 
a different item. The Air Force is, therefore, forced to disagree with the con- 
clusions of Mr. Kuhn, stated on page 1258 of the record, to the effect that be- 
tween the execution of the contract and the delivery of the article “the item has 
changed so completely that at the outset all bidders were not bidding on the 
same item.” 

In explanation, I should like to reemphasize the fact that at the outset all 
contractors were on an equal basis in that they were bidding, not upon a spe- 
cifically predesigned item but an item embodying certain performance char- 
acteristics. All the contractors knew that, under circumstances similar to the 
ones in this case, there would be engineering changes during the life of the con- 
tract in order to assure that the item, when it was produced, would perform 
the function for which it was being procured. Remembering, that while it is 
being built, the electronic equipment that it is intended to cool or heat is be- 
coming more extensive and more complicated. As this state of the art advances 
the air conditioner becomes more marginal. As it is being built it must keep 
pace with the other programs, otherwise we would buy an item which, when 
completed, would have already outlived its usefulness. The fact that this is so 
is one of the reasons why we negotiated these particular contracts rather than 
advertised. 
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I have with me the personnel the committee requested. Some are from the 
New York Air Procurement District and some are from the Atlanta Air Pro- 
curement District. This is because the buyer sends his request for a facility 
capability report to the air procurement district in which the main office of the 
contractor is located. This office acts as monitor. If the plant is located in 
another area, the production specialist and the quality-control personnel from 
that air procurement district accomplish their tasks at the plant and forward 
their portion of the facility capability report to the monitor. 

The monitor and the financial analyst are from the New York Air Procure- 
ment District while the production specialist and the quality-control personnel 
are from the Atlanta Air Procurement District. 

Mr. Héperr. Any additional statement you can make? 

Colonel Treacy. Would the chairman grant me 5 minutes to justify 
the remark that I made about this particular chart 4 

Mr. Hess. Yes. 

Colonel Treacy. Five minutes. 

Mr. Hess. Go ahead. 

Colonel Treacy. May I? This is the way it looks to us. 

Mr. Courtney. Now, Colonel, tell us the sources of your informa- 
tion. 

Colonel Treacy. The sources of my information are only—in re- 
gard to contract No. 5860, which has been referred to here as con- 
tract A, the sources of my information are from the witnesses that 
you have heard here. 

Mr. Courtney. Are you going to evaluate this for the subcommit- 
tee or are you going to present some original testimony ? 

Colonel Treacy. No, sir; I am going to present what I think would 
be a more favorable picture for the Air Force here. { Laughter. | 

Mr. Héserr. Wait a minute. We want facts, Colonel. 

Colonel Treacy. This is a fact. 

Mr. Héperr. No. 

Mr. Hess. Colonel 

Colonel Treacy. Please give me the opportunity to speak. 

Mr. Hézert. Now, wait a minute. 

Mr. Hess. All of this data was given to us by the Air Force. 

Colonel Treacy. The data was given, but it wasn’t fully given, is 
my position. 

Mr. Héserr. That is the Air Force’s fault, if it wasn’t fully given. 

Colonel Treacy. Well, may I have the opportunity now, because—— 

Mr. Héserr. Why did the Air Force give it in the first place ¢ 

Colonel Treacy. The questions that were asked were: “Is this con- 
tract delinquent?” and we answered honestly, “Yes, it is delinquent.” 

But the question was never asked: “How much was it delinquent?” 
And the point is that when our facility capability individual went 
down to the plant, he found that this delinquency here [indicating] 
was a matter of 10 units. 

This man had produced, out of 787 units on this particular contract, 
484 as of the date of the capability survey. 

And he was only behind 10. 

And his production was increasing. And he had every reason to 
believe that this contract would be completed on the 20th of March, 
as it was completed on the 20th of March. 

Mr. Kunyn. He didn’t report that. He reported that it would be 
completed in February. Colonel. Since you are talking for Mr. Fink, 
let’s get the facts straight. 
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Colonel Treacy. All right. 

Mr. Kuun. Is that correct? 

Colonel Treacy. That is correct. 

Mr. Kunn. He reported that it would be completed in February. 

Colonel Treacy. That is correct. 

Mr. Kunn. So 1 month later, it was completed. 

Colonel Treacy. That is right. 

Mr. Courtney. Mr. Chairman 

Colonel Treacy. In all fairness—— 

Mr. Courtney. Colonel, if you may permit me to interrupt just 
once, 

Colonel Treacy. All right, Mr. Courtney. 

Mr. Courtney. I think, Mr. Chairman, if I may suggest, the con- 
tractor is here and has been here for several days. Certainly, the in- 
formation he has would be of importance to the committee, rather than 
an evaluation of what the colonel thinks the committee ought to know. 

Mr. Hézert. I promised the colonel 5 minutes before the jury, and 
I want to give him his 5 minutes. 

Mr. Courtney. All right. 

Colonel Treacy. Excluding the interruptions. 

Mr. Kuun. Eliminating mistakes, 

Colonel Treacy. If I make a mistake, Mr. Kuhn, just stop me. 

Mr. Kuun. I just did. . 

Colonel Treacy. And thank you for it. 

Mr. Hi&serr. All right, Colonel. Go ahead. 

Colonel Treacy. Now, the point is he wasn’t very much delinquent, 


and that his capability to produce was increasing. 


And at the time that the staff members were in the plant of the 
contractor, it was, I refresh the recollection of the committee, the 18th 
and 19th of March, and the next day the last item was shipped. 

And this has a bearing on the progress payments. Because the 
progress payments were being liquidated. They went down from 
seven hundred-and-some-odd thousand, subject to corrections, to now 
about $100,000, and in the hands of the finance officer, there are other 
vouchers that reduce it to about $50,000. : 

So I submit, respectfully, Mr. Chairman, that this [indicating 
chart isn’t a true picture. 

Now, in regard to the K-78, the 4092 contract 

Mr. Courrney. Wait a minute, Colonel, you say it wasn’t a true 
picture on March 17 and 18th; is that right? 

Colonel Treacy. This chart was drawn subsequent to March 18. 

Mr. Covurrney. Just answer the question. 

Colonel Treacy. This man knew [indicating Mr. Fink] when the 
contract was practically completed. 

Mr. Courrnry. What about the picture as it shows on December 21, 
1956? 

Colonel Treacy. If I may say so, sir, I don’t think that this chart 
depicts the date of the facility survey—it looks to me as though it is 
the 27th and actually this should be the 21st. 

Mr. Courrney. You wouldn’t worry about Christmas and the Sun- 
day and Saturday previous and Christmas Eve, which is a Government 
holiday. 

Colonel Treacy. I won’t quibble with you about that, Mr. Courtney. 
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Mr. Héserr. All right, continue. 

Mr. Courtney. So 27th and the 21st of December wouldn’t make a 
great deal of difference. 

Colonel Treacy. It would make a difference to this man’s point of 
view when he was there on the 21st. 

Mr. Héserr. All right. Let the man speak for himself. 

Colonel Treacy. All right. K-78, contract No. 4092, which was 
referred to in this record, as contract B—this is a mistake. This is 
4072. They have 92 here. Will you grant me that, Mr. Kuhn? 

Mr. Heéserr. All right, let’s go. 

Colonel Treacy. Now, this is submitted in red, and I respectfully 
submit that either a contract is on schedule or it is not on schedule. 
It is not—either on or off. It has to be one or the other. My picture 
would show this was in green up to the 8th of March, when it became 
delinquent. 

But the question was never asked why was it delinquent. Was it a 
production difficulty ? 

Mr. Courtnrey. Why the question—— 

Colonel Treacy. The answer is “No”—— 

Mr. Courtney. Excuse me. The question—now, I will submit to a 
lot of stuff here, but if you heard Mr. Kuhn’s testimony, if you were 
listening to it 

Colonel Treacy. Idid. I was. 

Mr. Courtney. You would find that he didn’t claim the contract 
was delinquent. ‘There is no assertion 

Colonel Treacy. But the implication is in the record that it was 
anticipated to be delinquent. 

Mr. Courtney. Never mind the implication. 

Colonel Treacy. They had no grounds on which to believe it was 
going to be delinquent on the 21st of December. I may submit that 
the reason 

Mr. Courtney. Wait a minute, Colonel. 

Colonel Treacy. That the reason this contract was delinquent was 
for an extension cord, which has nothing to do with the contract at all. 

Mr. Kuuwy. Is it the contractor’s responsibility that that cable be 
included ? 

Colonel Treacy. It is. 

Mr. Kuun. All right. 

Colonel Treacy. This unit can be shipped without the cable, how- 
ever, and this is under the consideration 

Mr. Hészert. Without the cable, it is not a complete unit ? 

Colonel Treacy. Yes, it is. 

Mr. Hésert. What do they want the cable for? 

Colonel Treacy. The cable is an extension cord to plug the unit in. 

Mr. Héserr. Why order the cable if they don’t need it ? 

Colonel Treacy. Please let me say one more thing. What I am 
saying is—you said, Mr. Hébert, that we were endeavoring to cover 
up. Weare not endeavoring to cover up. 

Mr. Héserr. You are trying to explain away. I will soften the 
word “cover up” to say “explain away.” 

Colonel Treacy. No, sir. I was only trying to show what was iu 
this man’s mind at the time he made this survey. 

Mr. Hess, You are a mindreader. 
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Colonel Treacy. No, sir. Please, Mr. Hébert. 

Mr. Héserr, You said you were reading the man’s mind. 

Colonel Treacy. No, sir. 

Mr. Héserr. All right, go ahead. 

Colonel Treacy. I am sorry, you are right. 

Mr. Hésert. All right, Colonel. 

Colonel Treacy. Now, in regard to this subcontract between Recony 
and Convair, I think it very inappropriate to put this particular 
one on this chart because there has been much discussion in regard to 
this contract which I understand is some sort of a development con- 
tract, and this is a very difficult unit to produce, and as far back as 
April of 1956 the Recony Corporation bal Convair have been arguing 
abou this thing. Now 

Mr. Courrney. Don’t worry about that, Colonel. 

Colonel Treacy. No. 

Mr. Courrney. Wait just a minute, please. Let me give you some 
information, that may be of value to you. The contractor is here and 
the Convair people are here and we are going to understand fully 
what the situation is about that subcontract. So if you will just be 
at ease until you get the full facts, maybe we can pass on to something 
else. 

Colonel Treacy. All right. 

Mr. Hess. You are talking about the MA7 now, Colonel? 

Colonel Treacy. Yes, sir, I am. 

Mr. Hess. And you said it was a very difficult one to produce? 

Colonel Treacy. Yes, I believe, sir. 

Mr. Hess. Did you know other companies had produced it ? 

Colonel Treacy. Yes, sir, I do. 

Mr. Hess. All right. 

Colonel Treacy. And in this particular instance we have not taken 
the responsibility and we have not been asked to take the responsi- 
bility or to intervene in any way on this fixed price contract between 
Recony and Convair. 

Mr. Héserr. No. 

Colonel Treacy. This is an inspection of acceptance at the Convair 
plant, as I understand it. 

Mr. Kuun. Should you report that on your facilities capability 
report as affecting future production ? 

Colonel Treacy. I said I wouldn’t quibble. Now in hindsight— 
it is certainly better than foresight, and maybe some other people who 
were down there who said “Well, this has no impact on the production 
of this proposed contract,” maybe they would have reported it and 
said so. But this man felt, and he told me this, and stop me if you 
say I am wrong—he said 

Mr. Courrney. What man felt? 

Colonel Treacy. Mr. Fink felt. 

Mr. Courtney. All right. 

Colonel Treacy. That this had absolutely no impact on the con- 
tractor’s capability to produce under the proposed contract, and he 
considered it so insignificant that he did not report it. And he did 
not report this even though he anticipated that it would be—and when 
I say this, I am referring to Contract No. 7459. He felt that this 
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correction would have been made almost immediately and would not 
have any impact. 

Now, some other people may have reported it. But these—we 
admit that these things were not semaine But we state that they 
were not material deficiencies, and that had they been known, the 
decision would not have been any different. 

And I thank you, Mr. Hébert, for giving me this opportunity. 

Mr. Héserr. Thank you, Colonel. 

Now the committee will stand in recess until tomorrow morning, at 
10 o’clock. 

(Whereupon, at 11:55 a. m., Monday, April 1, 1957, the hearing 
adjourned to Tuesday, April 2, 1957, at 10 a. m.) 


STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


TUESDAY, APRIL 2, 1957 


House or REepreseNTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FoR SpectaL INVESTIGATIONS, 
Washington, D.C. 

The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the subcommittee) presiding, with the following members 
present: Mr. Hess, Mr. Gavin, Mr. Cunningham, Mr. a Mr. 
Hardy, and Mr. Miller. 

Mr. Héperr. The committee will come to order. 

Mr. Asch, 

Mr. Courrney. Mr. Andrew J. Asch is president of Recony Corp. 
He has been here present, and is accompanied by his counsel, Mr. 
Alec W. Parker, of the Richmond bar. Mr. Asch has a prepared 
statement, Mr. Chairman. 

Mr. Héserr. This statement is the statement of which you, have 
handed us copies, Mr. Asch ? 

Mr. Ascu. Yes, sir. 

Mr. Héserr. Will you read your statement without interruption ? 

Mr. Ascu. Thank you. 

Mr. Chairman, and gentlemen, I would like to express thanks to 
the committee for granting a recess in these hearings from last. Thurs- 
day to Monday. As we advised Mr. Courtney, we felt strongly that 
statements made during this hearing tend to reflect adversely on the 
qualifications and copahilition of our company and we, therefore, felt 
it highly advisable to marshal full facts and imformation which 
would present the position of our company, and its facilities and 
capabilities. 

We have obviously had limited time to do this and we have been 
handicapped somewhat by the fact that our chairman, Mr. Gold- 
smith, who has participated in the work to which we will refer, suf- 
fered a heart attack on March 19, and is presently confined to a 
hospital. 

First, I would like to deal with our facilities and capabilities. - The 
data I am about to give you has been made from information which 
is now and has been in the possession of Air Force from time to time. 


GENERAL 


We are classified as small business and we have grown and pros- 
pered since the business was established upon my release from the 
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Army Engineers where I last served in rank of lieutenant colonel as 
Engineer supply officer for the China-Burma-Indian theater. I am 
president of the company and have for 20 years been in the refrigera- 
tion business. 

Our sales and administrative headquarters are in New York City 
and our manufacturing operations are conducted at the plant of our 
wholly owned subsidiary, Old Dominion Iron & Steel Corp., Belle 
Isle, Richmond, Va. 

I am sorry, gentlemen, these charts are a little small. I will try 
me acquaint you with their contents as best I can, if you can’t see 
them. 

Gentlemen, here is an aerial view of our plant in Richmond, which 
occupies a 13-acre tract equipped with private rail siding connecting 
with the Southern Railroad, and comprises a group of buildings hav- 
ing a total manufacturing space of approximately 92,000 square feet 
(not including office space). 

There is, in addition, considerable yard space under cranes and 
open and shed storage space. 

Here is a map showing the layout of our manufacturing facilities. 
You, Mr. Chairman, have seen a similar layout and I have colored 
one up which I think is accurate. 

The portions shaded in red comprise approximately 51,500 square 
feet. These are devoted to the activities of the refrigeration division. 
The areas shaded in purple, comprising 10,450 square feet, are joint- 
use facilities, that is, they serve both our tank division and our re- 
frigeration division. The portion shaded green is used by our tank 
division and comprises 31,500 square feet. 

Our refrigeration division manufactures for the most part, highly 
specialized air-conditioning units designed for military use. 

Our tank division manufactures pressure vessels, tanks, exchange 
——- and so forth. 

The plant is well equipped with machinery for both sheet-metal 
and plate fabrication and for mechanical assembly operations. It 
also contains a complete American Society of Mechanical Engineers 
code testing chamber for making capacity measurements on air-condi- 
tioning om refrigeration equipment, and a chamber for conductin 
environmental tests such as low temperature, high temperature, salt 
spray, fungus resistance, rain, sand, and dust tests. 

Weare, to our knowledge, the only firm specializing in manufacture 
of equipment of this type which has virtually completely integrated 
capacity and environmental testing facilities. 

e have furnished the Air Force on several occasions plant lay- 
outs as well as detailed lists of our equipment, copies of our catalogs, 
photographs of the equipment we have manufactured, lists of ke 

ersonnel, and lists of contracts which we have successfully com leted 

e have given your counsel a portion of this same data including 
photographs of our plant. =: 

We are proud of our plant in Richmond. It is the oldest con- 
tinuous manufacturing operation in Virginia and has played an im- 
portant part for over 100 years in supplying both the Government and 
civilian trade with quality equipment. We intend that it shall con- 
tinue to do so. 

Now, about our space again, I believe that the space devoted by us 
to air-conditioning manufacture is comparable and may well exceed 
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space devoted to similar activities by the other bidders. I think it 
is important for you to know that utilization of this space over the past 
6 months has generated billings for the refrigeration division alone 
of over $2,500,000. It should be evident to you, as it apparently was to 
the Air Force, that this space is more than adequate for use in connec- 
tion with the MA-3 contract. 


MA-3 SCHEDULE 


I think it is also important for the committee to know (as the Air 
Force knew at the time it made the facility survey) that the scheduled 
work for the MA-3 contract will come after our other military work 
has been completed as we are presently scheduled to phase out our 

rime military contracts on or about the middle of July. And I have 
aid in the three prime contracts here, showing a phase-out, of which I 
will speak a little later, in July. 

I have shown the Convair order on which production was stopped. 
And I have laid in as best possible because it is hard to anticipate time 
for approval of various phases, the MA-3 air-conditioner contract on a 
re tight basis to show that there would be no impact over existing 
work. 

On the subject of manpower, I do not think—excuse me, Mr. Chair- 
man—I just want to explain that I am interpolating a little bit in this 
statement and I want to call it to your attention. 

Mr. Hésert. That is all right. 

Mr. Ascu. I do not think you will consider this a real problem. 
The Richmond area is not a surplus labor market, neither is it a tight 
labor market, and we have enjoyed a fairly well balanced manpower 
situation. 

I direct your attention to a record of enployment at Richmond for 
the months of July 1956 through January 1957. That is the next 
chart, I believe. We have listed separately the employees direct] 
engaged in refrigeration work, the employees engaged directly in ta 
division work, and the employees who serve both the refrigeration 
and tank division such as production control, warehousing, mainte- 
nance, traffic, shipping, and receiving personnel. 

We have not included stenographic, accounting, sales, New York 
personnel, or officers. 

(The full table is as follows:) 


Manpower at Richmond plant 











! 
| Refrigeration Tank | Serving 
division, division, | from both 
Month direct and direct and | tank and Total 
(1956-1957) irect ind refrigeration number 
supervision | supervision | divisions! 
ber number | number 
PEE niintdiensas~sonennahenntiotas napioethnie 93 89 60 242 
BANGER 5 sjupa a dace sb cindy ~ Heddsy 45 be tgieba dab 96 91 60 247 
September.....--..--...---- i ahvipuiiaiaininaa mare 110 81 60 251 
December. Eada mee tacabeon teak teak eae 94 86 60 240 
i i 








1 Engineering, production control, inspection, warehousing, maintenance, traffic, shipping and receiv- 
ing, ete. 


Norte.—Does not include stenographic, accounting, sales or officers, approximately 23 (average). 
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Mr. Ascu. The peak production rate called for under the MA-3 
contract is 50 per month and direct labor involved per unit is approxi- 
mately 300 man-hours, which gives a total requirement for direct labor 
15,000 man-hours per month, or 87 men on direct labor, that is. 

Now, of course, there would be required other than direct labor and 
ommaning that supervision, indirect labor, and so forth, would be on 

6-for-1 basis, which is certainly a most conservative approach, a 
total of 22,500 man-hours per month would be required, and this 
reduced to men by using 173 hours per man per month would mean 
an average employment “of 130 men. Actually, in practice, we hope 
the figure will likely be nearer 120 men. 

You will observe that we have been employing more than this amount 
of manpower. In this connection at the time of our facility survey 
we reviewed with Air Force our manpower commitments versus our 
manpower requirements, which were broken down by Department and 
by month. This same study reflected the manpower required for our 
other operations. This manpower survey clearly showed there was 
no manpower problem, in our opinion. 


PAST PERFORMANCES 


With respect to our past performance, we furnished the Air Force 
with a list of the prime Government contracts which we had completed. 
For your information, during the past approximately 5 years our 
company has successfully completed as of this date deliveries under 
22 governmental prime contracts’ having a value of approximately 
$53), million: These contracts have been with the Army, Corps of 
Engineers, Ordnance Department, Quartermaster Corps, Navy, and 
with the Air Force. 

It is interesting to note that as of December 21, 1956, when the 
facility survey was made, we had manufactured 1,402 air-c onditioning 
units for the military. As of March 31, 1957, we had manufactured 
1,643 such units and upon completion of our present contracts other 
than MA-3, we will have manufactured 2,063 military air-condition- 
ing units. 

Although I cannot statethig with certainty, it is our opinion that 
we have manufactured more military air-conditioning units than any 
other bidder on the MA-—3 proposal and very likely more military 
air-conditioning units than all of the bidders who were considered 
in the MA-3 negotiations. 


HYPOTHETICAL QUESTION 


In the hearings of Wednesday and Thursday last week the com- 
mittee chairman asked a hypothetical question of several of the bidders, 
as follows: I think this is reasonably accurate, Mr. Chairman. You 
have asked it several times in about the same form. I quote: 


In any contract, not this particular contract, but in any contract where it 
developed that the contracting officer was in possession of the full knowledge of 
the capabilities of the competing contractors and he let a contract to one which 
was not capable of production, would you then consider that the contractor 
which you represent had been treated fairly ? 


Our company feels that this question tended to create an unfair im- 
pression that our company was not qualified to do the work on the 
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MA-3 contract, and I recognize that such may not have been the 
intention. 

Further, we have been disturbed in. reading the transcript of the 
hearings by several references to delinquencies on the part of. our 
company in performing its contracts with Air Force and we were 
quite disturbed by Mr. Kuhn when he gave testimony which tended 
to reflect very adversely on our company. We believe that the figures 
of production given above tend to negate these statements, and in- 
ferences. 

In addition, I direct your attention to a chart which shows our com- 
pany’s billings for the period August 1956 through January 1957. 
This will be hard for you gentlemen to see, I am sorry. ‘the red 
diagonal portion shows shipments of military air conditioners. 

The cross-hatched red portion immediately above it shows other 
shipments. 

The green area shows shipments of tank, exchangers, and pressure 
vessels. 

You can see, gentlemen, that there were substantial shipments. In 
August, total shipments were $465,000, of which military air condi- 
tioners account for $325,250. In September, total shipments were 
$531,000, of which military air conditioners account for $408,100, In 
October, total shipments were $628,000, of which military air condi- 
tioners accounted for $494,000. In November, total shipments were 
$671,000, of which military air conditioners accounted for $515,000, 

In December, total shipments were $654,000, of which military air 
conditioners accounted for $495,000. In January, total shipments were 
$603,000, of which military air conditioners accounted for $469,000. 

These figures do not, in our opinion, reflect maximum capabilities 
of our plant in so far as present menpawet or present space is cen- 
cerned. Our billings compare favorably with the monthly réquire- 
ment of $612,000 required under the MA-3 contract. 

I will treat, later on in this statement, with the four specific con- 
tracts cited by Mr. Kuhn. 


TECHNICAL PERSONNEL 


As to our key technical personnel, the staff supervision of our engi- 
neering and design and development programs and projects is con- 
ducted by Mr. B. J. Goldsmith, a Ghohuitent engineer, with over 35 
years of experience. 

Mr. Goldsmith has developed a number of basic patents and is an 
individual recognized in our field as possessing a high degree of 
mechanical engineering ability. 

Direct responsibility for supervision of engineering activities rests 
with Mr. Donald D. Stover, graduate mechanical engineer, who at- 
tended the University of Iowa and Stevens Institute of Technology. 
Mr. Stover was for several years associated with the Worthington 
Corp. in a responsible engineering capacity and prior to that with 
Lennox Furnace. Mr. Stover is assisted by Mr. Edward Haryitt who 
is his counterpart at our plant. Mr. Harvitt is a graduate mech» nical 
engineer—I hope you will forgive me for not reading the school. 

It is a German name, that is about 4 yards long, but it is in Munich, 
Germany. He was formerly with the Kramer-Trenton Co. who manu- 
facture heat transfer equipment. 
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At Old Dominion Iron & Steel Corp., the president is Mr. George E. 
Hoppe, Jr., a graduate of Virginia Polytechnic Institute, and a cer- 
tifi rofessional engineer. Our manufacturing vice president, Mr. 
O. B. Crouch, is a graduate industrial engineer of Virginia Polytechnic 
Institute and was formerly in charge of production of a group of de- 
partments at Yale & Towne, of Salem, Va. 

Our refrigeration division manager is Mr. Edward Grass, who is 
a graduate engineer of Rensselaer Polytechnic Institute. 

Also, at Richmond, we have an engineering group consisting of Mr. 
Hans Paikert, a graduate mechanical engineer who has for 30 years 
specialized in design work in the metalworking and machine fields. We 

so have a group of 4 industrial engineers, 1 stationed in New York 
and 3 atthe plant. We have a test engineer who is not an engimeering 
graduate, and this man has worked for our company over the past 
5 years. 

"He is thoroughly experienced in conducting tests on our prototypes. 
Our quality control group consists of a chief who, prior to joining us 
about 3 years ago, had spent 8 years with the Tyler Refrigeration Co., 
one of the larger manufacturers of refrigeration equipment. He is 
assisted by 2 inspectors, 1 of whom has been with Old Dominion almost 
11 years. 

his is just a thumbnail sketch, gentlemen, of our key personnel and 
we submit that it will compare very favorably with personnel of com- 
parable companies, and of the bidders involved in the MA-3 negotia- 
tion. From this we believe that you will see that our organization is 
staffed with highly competent personnel. 


FINANCIAL CONDITION 


Now, as to our financial setup, I would like to read excerpts from 
a letter dated December 20, 1956, from our bank, Irving Trust Co., 
New York, to the New York Air Procurement District. 


In the past we have loaned the company, on an unsecured basis, up to $200,000 
with satisfactory results. (For your information this refers to loans made 
several years ago when our net worth was consideralby lower than at present.) 
During the past year Recony has borrowed up to $350,000 against the assignment 
of Air Force contracts, and presently $190,000 is outstanding on this basis. The 
company’s individual statement as of January 31, 1956, shows a satisfactory con- 
dition with operations on a profitable basis. Working capital was in excess of 
$200,000, and net worth approximately $550,000. Consolidated figures of August 
31, 1955, indicated working capital of $450,000. 

While we have not been approached by the company regarding any additional 
borrowings, we would continue to be favorably disposed toward extending unse- 
cured accommodation in the neighborhood of $250,000 dependent, of course, on 
any additional financing the company may be receiving at that time, and would 
also consider financing in the overall range of $350,000 to $400,000, upon terms 
consistent with the circumstances at time of the borrowing. 

On the basis of our past experience, we have found the Recony Corp. to be 
meticulous in the handlings of its financial affairs, and all transactions have been 
taken care of in a proper manner. We are pleased to recommend them as re- 
sponsible in their business dealings. 


Our net worth plus bank credit as of September 30, 1956, totaled 
almost $1 million. On a consolidated basis, our net worth and bank 
credit totaled approximately $1,200,000. Our working capital and 
bank credit on an individual basis was $700,000 and on a consolidated 
basis was over $1 million. By way of explanation, on an individual 
basis would be Recony itself. 
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On a consolidated, combined with Old Dominion. This informa- 
tion was in the hands of Air Force and probably caused them to have 
a favorable opinion of our financial position. While we do not know 
it for a fact, we feel also that commercial credit information on our 
company was in possession of Air Force. 

But = now know that from testimony yesterday, actually. I in- 
vite your attention to this chart showing the credit ratings of the 
various bidders in the MA-3 procurement. I have divided the chart 
into two halves—those bidders who are classified as “big business” 
and those as “small business.” 

I read to you. 


Big business 


Air Temp, Chrysler Corp. Capital rating, Aa, over $1 million; credit rating, 
A-1, which is high. 

American Electronics, Aa, over $1 million; credit rating, 1, good. 

Acme Precision Products, Inc., Dayton, Ohio, Aa; over $1 million; A-—1, high. 
Small business 

Recony Corp., capital rating A, $500,000 to $750,000; A-1 high. 

Keco Industries, Inc., Cincinnati, Ohio, C plus, $125,000 to $200,000; 2, fair. 

And our subsidiary, Old Dominion, B, $200,000 to $300,000, 144, good. 


(The full table is as follows:) 
Dun & Bradstreet rating, January 1957 








Capital rating Credit rating 
Big business: 
Airtemp Construction Division (Chrysler Corp.) | Aa (over $1 million)...........- A-1 (high). 
Dayton, Ohio. 
American Electronics, Inc., Los Angeles, Calif....|_...- ak tennis pdiakiatel 1 (good), 
Acme Precision Products, Inc., Dayton, Ohio- - ..|.....do.....-......--.-.._......] A-1 (high). 
Small business: 
meray Gor. New York, N. Y., and Rich- | A ($500,000 to $750,000)_......._| Do. 
mond, Va. 
Keco Industries, Inc., Cincinnati, Ohio_........_. C plus ($125,000 to $200,000) ....| 2 (fair). 
Old Dominion fron & Steel Co .» Richmond, | B ($200,000 to $300,000) -.______. 144 (good). 


Va., wholly owned subsidiary of Recony Corp. 





Mr. Ascn. In the past few weeks, we understand that the Keco Co. 
has been rerated to B-2 from their former C-plus-2 rating, and we 
felt it fair that that should be mentioned. 

There has been reference in the testimony before you to the ratio 
of Recony indebtedness to net work. In this connection, there are 
two important points to be considered : 

(a) Available bank credit which may for such evaluation be con- 
sidered as part of equity capital in the operations of short-term 
transactions, and in this connection we understand it has been so 
construed in the past by the Government during the war years for 
excess-profit-tax purposes. 

(5) ‘The fact that a progress payment should not be considered 
as an indebtedness from the viewpoint of inhibiting or reducing 
working capital. In this connection as you are well aware it is the 
announced policy of the Government that no small business be denied 
a contract by reason of need for progress payments or advance 
pa ments, and that the need for advance or progress payments by a 

idder is not to be treated as a handicap in awarding a contract. In 
stating this I recognize that there is need for prudent business judg- 
ment by the Government, and that it is necessary that the Government 
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satisfy themselves that a contractor is competent and capable of satis- 
factor y performance. 

These points have undoubtedly been taken into account by the 
Air Force. 

In connection with progress payments we want you to know that 
we receive only 75 percent of our costs, and that the Government 
recoups at 75 percent of selling price so that in effect we have use of 
about 67 percent of total costs curred in connection with a given 
contract and, from a practical viewpoint because of reasons which are 
too lengthy to tax you with, one normally has use of about 55 percent 
of total cost. Title to inventory on which progress payments are 
sranted is vested in the Government and, since the inventory repre- 
sents work completed or parts purchased for a specific contract, it is, 
in any event, reimbursable to the contractor in full should there 
be a termination, and by that I mean a termination for convenience. 

We have retired our progress payments in an orderly fashion, and 
in this connection I ask you to look at the chart now on the board. 
This shows progress p: Lyments made under the A-3 contract. These 
progress payments started in Febru: uy 1956, when in a conference 
with Air Force it was decided because of the delays under this con- 
tract we should, in order to accelerate production and avoid resched- 
uling of shipments from our vendors—the vendors had already been 
rescheduled three times—bring in inventories in advance of produc- 
tion. This meant that in July of 1956 we had inventories on which 
the Government had advanced $687,000, and in which Recony also 
had an investment of more than $200,000. Actually we could have 
elected not to have done this and have thus avoided tying up our 
funds but we felt that in the interest of accelerating work it would 
be wise to bring in the inventory rather than jeopardize deliveries 
by rese -heduling. 

Please note the orderly retirement of these progress payments by 
recoupment so that by the beginning of March only $68,000 remained 
against an unliquidated or unshipped portion of the contract. 

Kach month I show in the green hatch bars the unliquidated por- 
tion of the contract, unshipped portion of the contract, and I show 
the status of the progress payments which you will observe have been 
diminishing regularly and are. now down to relatively small pro- 
portions. 

I would like to say one more thing on the subject of financial 
strength.. Small business has in my estimation done a fine job of 
utilizing their capital and capacities. .As an example of this I note 
from information from commercial credit sources that Keco Indus- 
tries has a tangible net worth of $224,000 and a working capital of 
$165,000 with current liabilities of $650,000 and a backlog indicated to 
be $3,200,000 as of February 15, 1957. These same commercial sources 
also indicate that in March of 1954 when Keco was awarded an Air 
Force contract for approximately $1 million they showed in the com- 
mercial report a net worth of $115,000 and a working capital of 
$47,000. 

Apparently, with this financial structure Keco has, insofar as we 
know, at least handled their business affairs satisfactorily and there 
is no reason therefore to believe that our company with a greater net 
worth and working capital should not be able to do likewise. 
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Finally, for this part of my statement I want to acquaint 
what we have done on other Air Force equipment we have 
and what we propose to do on the new MA-3. i 

Here we have made a very brief compilation of the specification 
requirements on the prime contracts on which we are working and 
referred to them as tests of actual capacity either witnessed or con- 
ducted by the Government. On the MA-3 there was a requirement for 
4 tons of refrigeration. On tests witnessed by the Government we 
gave 4.8 to 5 tons, and this fact was covered in a letter in which the 
test. data was furnished to Mr. Hickey as early as November 1, 1955, 
and we think it is quite creditable. . 

On the A-3a there was comparable performance. 

On the Rome job the specifications require 4.1 tons. We gave 4.16 
to 4.66, according to tests conducted by Rome. We got somewhat 
better results in our tests because, we feel, of more accurate measure- 
ments of airflows, but we felt we should accede to the Government- 
conducted tests. 

On heating, the specification called for 60,000 B. t. u.’s per hour. 
The tests conducted by the Government indicated the machine gave 
67,200. And on ventilating, there was a comparable better perform- 
ance than specification requirements. 

This is not a good example of good draftsmanship, gentlemen. — It 
was done on Saturday night, and our draftsman apparently feels that 
the air-conditioning unit is very much more important than the air- 
craft, and has given it quite a prominent position, 

On the MA-3 contract our Sean drawings as submitted to WA DC 
show a weight of almost 2,000 pounds below weight limit shown in the 
specifications and a 9-percent reduction in cube from specification 
limits. This is, we believe, a considerable reduction in weight and 
size from units previously produced. Weight and cubic displacement 
savings are important in this type of equipment which must frequently 
be airborne as you gentlemen are doubtless aware. A saving in weight 
load of 2,000 pounds is equivalent to additional gas carrying capabili- 
ties for the plane of approximately 250 gallons. 

This we feel certainly confirms our engineering design ability and 
the performance of our equipment. 

Now we come to a discussion of the various matters introduced by 
‘Mr. Kuhn in connection with his. discussion of delinquencies: wider 
three prime contracts which we have with Air Force. 

Mr. Kuhn first made reference to delinquencies under contract AF 
33 (602)5860 for 787 A-3 air conditioners. Technically, this may be 
true, but the facts will indicate that we are not completely in fault. 
The background and files on engineering changes and delays on this 
contract are too voluminous to detail, although we have a chronology 
of these and can furnish you with such information as you may re- 
quire. However, Mr. Kuhn has apparently admitted this—admitted 
the changes, sir. I didn’t mean to imply that Mr. Kuhn had admitted 
that we were not completely at fault. 

Suffice it to say that the engineering changes variously considered 
and granted were so numerous—and complex, incidentally—that they 
were accumulated and finally embodied in one modification No. 5 
to the contract received by us on February 23, 1956, approximately 
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16 months after award. These changes resulted in an increase in cost 
of about $600 per unit, or a total of approximately $485,000. 

Now, when Mr. Kuhn related this, I felt that you gentlemen found 
this somewhat startling and I believe therefore that you should be 
given further information. Contract AF 33(602)—5860 for A-3 air 
conditioners was to the best of our knowledge the first volume procure- 
ment under a military specification of ground support air-conditioning 
equipment (other than the procurement of MA-1 units made from 
Keco in March of 1954). It was also, to the best of our knowledge, the 
first time an A-3 unit was ever nee 

The specifications were published early in 1953 and presumably 
were based on application knowledge then available. parently, 
subsequent information and experience caused revisions of these speci- 
fications under date of March 16, 1955. This is quite understandable. 
We are not defending the Air Force, but since we are cognizant of 
some of their problems of changing requirements and know that these 
aircraft applications represent a very young state of the art, we are 
inclined te be sympathetic, particularly as we have lived through the 

roblem. We rather imagine that Keco had somewhat similar prob- 
ems on the MA-1 although we have no direct knowledge of this, since 
we have heard that their contract, which was awarded in March 1954, 
for 179 MA-1 air conditioners was not completed until mid-1956. 

The price increase of $600 per unit over this extended period was, in 
our estimation, a bargain when one considers that the changes brought 
the A-3 unit substantially up to later specifications. 

A procurement was effected for 350 A-3a units 16 months later. 
This later procurement called for use of more expensive all-copper coils 
plus a few features not incorporated by the changes in the earlier A-3, 
which was worth several hundred dollars. This new procurement 
involving half the quantity with more expensive features made about 
a year and a half later was placed at approximately $4,100 a unit— 
with us, incidentally—compared with a cost of approximately $3,800 
per unit for the earlier A-3. 

Sorry to be so lengthy, gentlemen. I will try to move on. 

Mr. Héserr. That is all right. 

Mr. Ascu. We have never been reimbursed for loss of overhead 
absorption during the year 1955 when we sat with this contract and 
during that year had our poorest volume in 4 years. 

This transaction was certainly not financially attractive, and now it 
appears it may adversely affect our reputation. 

As I have told you, change order No. 5 to this contract which con- 
tained the accumulated engineering changes also established a new 
ane schedule but it could not and did not anticipate subsequent 

elays. 
_ I will not tax you with details of these delays other than to say that 
in our opinion the contract should have been modified to give us 
further time and also to tell you that in June and July we had vendor 
difficulties known to Air Force in connection with the compressor and 
engine, which could not have been foreseen and on which we have 
documentation. 

These caused us to operate our assembly line on a reduced scale and 
thus stretch out mobilization time and training time of personnel. As 
a result our inspector reported us delinquent from July 1956 through 
January 1957. 
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In spite of our delays, we showed a rapid and remarkable recovery 
on deliveries. I have here a chart showing our recovery which was 
recognized by Air Force as evidenced by remarks in several production 
reports which you apparently did not see. 

eferring to the chart, you will see that, by the end of July 1956, 
45 units were completed or shipped and in August we shipped 87 
units; in September we shipped 106 units; and, in October, 130 units. 
In November and December, which had holidays and were short 
months because of holidays, we shipped 116 and 101 units, oe 
and in January we shipped 109 units. At this point we were slightly 
ahead of schodnla, and I show the shortfall on the contract by months 
on the end column. 

Thus, by the third month of production we had accelerated produc- 
tion beyond the rate called for in the contract. Now, gentlemen, 
admittedly, viewed in light of the contract delivery, we were delin- 
quent; but we feel that the circumstances were such they were excus- 
able and the accelerated production we achieved was such that the 
shortfall on a contract of this magnitude was negligible. 

The facts were that, first, we were essentially entitled to a greater 
time factor; second, that vendor difficulties caused initial deceleration, 
and this meant a longer training period and a longer period of mobi- 
lization. 

There was comment on poor planning on this contract. I can onl 
say I defy anyone to plan properly under the circumstances aerial 
If anyone suffered here, I beliote it was Recony, not the Government. 

We are guilty of poor planning at one ce of this contract, and 
that is at the tail end when 35 units were held awaiting duct couplings 
which had been sent back to the vendor because our inspection had 
found them not up to standard and because we were awaiting controls 
from Ranco, Inc., who was on strike. We should have anticipated by 
clearing these matters well in advance of completion time, but t submit, 
gentlemen, that I am sure that similar occurrence will be found in 
almost any plant, as we are all, in essence, always subject to the human 
element in our operations. 

Next, I would like to treat with Mr. Kuhn’s reference to contract 
AF 33 ( 602)-7459 for 350 A~3—they are really contractually referred 
to as A-3, and we have called them in our company A-3a air condi- 
tioners—in which he mentions a Se in submission of the first 
article from December 15, 1956, to February 15, 1957. 

Actually, the first articles were contractually due on December 22— 
I believe the date of December 21 has been mentioned, and it is not 
significant—1956. However, the fact remains that we were late in 
submitting the test reports and first articles. We do not believe the 
delay is significant or that it will have any impact on scheduled 
deliveries. 

The test reports were shipped about a month late and the first 
articles were shipped about 6 weeks late. 

Test reports are voluminous and would, in any event, have to .be 
read and digested prior to receipt of the first articles, so actually the 
submission of the test report is really the delaying factor. 

The first articles were held at our plant at my specific instructions, 
first, because I wished to inspect them personally, and, secondly, be- 
cause we felt that the first articles should be held as a reference stand- 
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ard while we were setting up for production. Our contract does not 
provide for this, although more recent contracts of this type do so 
provide. 

We advised Wright Air Development Center, as well as New York 
Air Procurement District, that the two articles were being held. I did 
that in telephone conversations, sir. There may be letters, I have not 
had a chance to check the file. 

I think the important point here is that deliveries under the con- 
tract will be as per schedule, and I have had a chart constructed to 
demonstrate this. 

We shipped the 2 first articles on February 15, 1957, and we received 
first article approval on March 21, 1957. Thus, there was a period of 
34 days between shipment of first articles and approval. Assuming we 
had shipped the first articles on December 22, as required by the con- 
tract, we will assume we would have received the same approval 34 
days thereafter, or on January 25, and therefore would have had an 
obligation to start the contract on March 25, 1957, and to complete 
shipments on July 23, 1957. 

The assembly line for this contract was set up on line in early stages 
March 25, and there were 6 units on the assembly line on March 29, and 
25 chassis are complete. 

We expect to ship or complete 10 units during the week of May 13, 
and by the third week to be up to 25 units a week, or at a rate of 100 
per month. This is, we feel, a conservative rate, in view of the fact 
that we have shipped as many as 130 of these units a month in the past. 
Assuming our ability to maintain this schedule, we should complete 
the contract about 10 days in advance of contract requirements. 

Now, I would like to deal with Air Force contract AF 30 (634) 4072 
for 98 air-conditioners for a K-78 trailer awarded by Rome Air Force 
Depot. I believe this contract was reported as anticipated being de- 
linquent in March, in a February 1957 inspector’s' report. The reason 
given was difficulty with a vendor item. 

The contract provides for delivery of 98 units within 200 days of 
receipt of approval of first article. First article approval was received 
August 21, 1956, and thus, according to the contract, 98 units were due 
on March 10, 1957. There is no delinquency on this contract, as we are 
entitled to a contract modification extending the delivery date for two 
reasons: 

(a) Specifications on the power cable for this contract—and this is 
150-foot cable, with 2-pile connectors on the end of it, 3-conductor 
cable about an inch thick, used to connect the generator power source 
to the unit. Specifications on the power cable for this contract were 
changed from those originally called for. We had no knowledge that 
the new specifications contained requirements which could not be met 
by cable manufacturers. 

(6) On March 7, 1957, we learned of a change desired by Rome, 
which change has been confirmed by letter of March 20 forwarding 
drawings showing the revisions required. 

In connection with the cable, we received the following letter from 
the vendor, Hazard wire division of the Okonite Corp., and we dis- 
covered this in November when the deliveries on the cable were due, 
and we heard from Hazard in early December in writing, and again 
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in mid-December, and this information was forwarded to the con- 
tracting officer : 


The subject order is, of course, 1 of approximately 10 orders now in our 
mill for manufacture to Spec. RADC 2442. Also, as explained in our conver- 
sation, this specification contains various physical test requirements which have 
never yet been met by any manufacturer. We believe these requirements to be 
impossible to meet, have brought this to the attention of Mr. W. W. Coble, con- 
tracting officer at Rome Air Development Center, and are now awaiting relief 
from his office. So far, the expected relief has not been forthcoming. We do 
have a letter in our files, dated November 16, 1956, signed by W. W. Coble, 
which initiates that we may expect help from his office in the near future. In 
this letter it was suggested that we proceed with manufacture only on a 2,400- 
foot length of cable being run on a prime contract received from Rome. Upon 
completion of this cable, we are to conduct the various physical tests (the cold- 
bend tests seem to be the most troublesome). We are then to rerun these tests 
in accordance with Spec. MIL—C-—12064a. Upon completion of the tests to the 
MIL specifications, we are to prepare certified test reports showing the results 
obtained. At this point, we have no assurance that, even if we meet the re- 
quirements of the MIL specifications, we will be authorized to make shipment 
of any cable. Evidently Mr. Coble plans to discuss these test reports with the 
engineering department before committing himself on this point, and we just 
have to wait and see what happens. 


In a telephone conversation on March 21 with Mr. Walker of Rome, 
we learned that the Okonite test reports had been delivered to the 
Newark Air Force office on the 20th, who were going to forward them 
to Rome. We were also advised that Rome had an order with Hazard 
wire division of Okonite for 6,400 feet of this cable, to which they 
must give priority, and that Okonite estimated that this 6,400 feet of 
cable could be produced in about 2 weeks after receipt of approval of 
test reports. Okonite was instructed to proceed with caniietane of 
cable for the Recony contract after the 6,400 feet of cable for Rome, 
and it was estimated that our cable would not be available until late 
April 1947. 

With regard to relief, Mr. Walker advised that he was working on 
the matter of getting Gadsden Air Force Depot permission to ship the 
units to them less the cable. 

The above are the only reasons that this contract has been delayed, 
and we have requested a time extension which we understand will 
be granted. We also want you to know that, in view of the fact that 
all inventory was available to start the job on schedule, we decided 
to proceed with the work in the hope that we would be successful 
in getting permission to ship without cable, with cable to follow. 

Our pilot run of five units was inspected by RADC on February 
19, I think that. is, and we received approval of the pilot run on March 
7, 1957. 

As of this date, 30 of these units are completely assembled and we 
are assembling at the rate of 10 per week. fos a photograph here 
showing these units stored on our floor. [Exhibits and fiir] 

We cannot accelerate the assembly rate until we know what can 
be done about shipping the units, as our investment in fabricated units 
plus our storage problem is becoming more acute daily. 

As to the Ee increase on this contract, it included a complete 
redesign resulting in a 1-piece unit which could be attached to the 
nose of the trailer instead of 2 separate components originally speci- 
fied, which would have had to be piped and wired by the Air Force 
at time of installation and also would have occupied valuable interior 
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space in the van. It also included a change to provide a complete 
mounting platform plus material necessary to alter the van to receive 
the air-conditioning unit, a duct to distribute air to the interior of the 
van, and many other changes too numerous to recount at this time. 

There was reference in Mr. Kuhn’s statement to a trip report writ- 
ten, I believe, by Captain Carver, of WADC, in which he speaks of 
meeting Mr. Pearson, of Convair, while at our plant in Richmond, 
Va. Mr. Pearson expressed concern to Captain Carver, as 1 remember 
the statement, that Recony had not set up an assembly line for their 
work. I should like to give you the background on this, because it in 
part substantiates why quality control deficiencies were encountered. 

In January of 1956 we were starting a crash program to make eight 
MA-4 air conditioners for Convair. I might add that we had started 
on procurement of components about that date. It was abvious that 
these eight units would have to be made on a 1-by-1 or prototype basis 
without use of tools, dies, jigs, and fixtures because of the small 
quantity and urgency of requirements. 

On this basis it was impractical, in fact in our opinion dangerous, 
to do other than use a skilled crew accustomed to, so to speak, hand- 
made units and not set the project up on an assembly line basis which 
presupposes the use of production run piece parts, assembly jigs, and 
so forth, which require very much less skill of assembly. An assembly 
line was set up, however, as Convair felt it would expedite completion. 

T think you will see now gentlemen that it is quite clear why an 
assembly line was not set up until Convair insisted on its use as a 
method of expediting completion of the MA-4 units. 

Mr. Kuhn read last Thursday an excerpt from a letter to our com- 
pany from Mr. Hickey, of Sheiby Air Force Depot, dated March 31, 
1956, and stated we believe that it formed a basis for knowledge of 
doubtful quality control. 

The letter referred to WADC remarks, as we remember it, on quality 
control deficiencies on the second of the A-3 first articles, and to 
quality difficulties on a subcontract with an airframe manufacturer. 
Mr. Kuhn either did not have or was not aware of the fact that there 
was a conference and subsequent correspondence on this subject. I 
refer to a letter from Mr. Hickey dated April 17, 1956, in which a 
final statement appears: 

This letter shall supersede Shelby Air Force letter dated March 31, 1956, per- 
taining to production release of type A-3 air conditioner. 

The background briefly is that upon receipt of the March 31, 1956, 
letter we wired Shelby rejecting the qualified production release and 
requested a conference at Shelby and WADC to present facts. A 
conference was held at Shelby on April 12, 1956, and at WADC on 
April 13, 1956, in which Mr. Hickey participated. 

At these conferences it was clearly shown that deficiencies on the 
second first article referred to in the March 31 letter was minor and 
actually were stated to be minor in an earlier letter approving the 
second first article. Also, we made known the reasons for quality dif- 
ficulties on the MA-4 Convair units and expressed our great disap- 
pointment that WADC should relate Convair experience to the A-3 
cofitract. We felt that without full facts it would be seen that WDAC 


had gained an erroneous impression. At the conference we were ad- 
vised that the March 31 letter should not have been construed as any 
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personal reflection but rather as a precaution as to quality control. 
This was followed by the April 17, 1956, letter which granted approval 
of the first articles and superseded the March 31 letter. 

In the statements that I have heard while present at these hearings 
it has been suggested that Convair has canceled or is about to cancel 
their contract with us. I would like to correct that from knowledge 
pace, in our possession by stating that we are still in a con- 

erence stage and that on March 1 we received a letter from Convair in 
which the stop order placed on January 7 was removed. However, 
there are very definite problems to be resolved between our companies 
which have been embodied in several letters to Convair and we are 
SrreTla a conference between our two companies as soon as we can 
possibly meet in the hope that our differences and difficulties can be 
properly resolved. 

Mr. Kuhn also read to you gentlemen certain delivery dates taken 
from orders placed with us by Convair for 8 MA-4 and 65 MA-7 air 
conditioners and indicated that we were delinquent on the Convair 
contracts. Such is not the case. Actually, Mr. Kuhn had obtained 
delivery dates directly from the face of the Convair orders, and I be- 
lieve [ read them off to him as a matter of fact, and apparently was 
not aware that these delivery dates were not accepted and later altered. 
I think this was my fault, gentlemen. Toward the end of my con- 
ference we were progressing under a little pressure, and I read a group 
of oe to Mr. Kuhn, and I don’t think I got my point across too 
well, 

The order for eight MA-~ units was received by us in early August 
1955, and thereafter we received several requests for modifications 
such as request for change in the air conditioners to include a heater 
and then later a change of the unit to type MA-4—that is MA~7, the 
MA-4 there is a typographical error—and then subsequently a deci- 
sion to change the units to a MA~7 (modified), i. e., less heater; all 
of such changes obviously being considered necessary by Convair. 

On August 29 we received a telegram stating: 

Please use this wire as your authority to proceed with 8 MA-4 units and 65 
MA-7 units purchase order will be forwarded within a few days. 

Subsequently there were two engineering conferences in September 
and November, and in the meanwhile we were proceeding to line up 
our major components. Meanwhile we had received no confirming 
orders and on December 12, 1955, we received a visit from a group of 
Convair personnel who discussed urgent requirements for the air- 
conditioning units. 

When they learned that we had not received confirming orders indi- 
cating the desired delivery schedule they phoned San Diego and we 
discussed for the first time specific urgent dates beginning with a 
requirement in February of 1956—our meeting was in mber 
1955—and as a result orders were received by us December 16, 1955. 
At the December 12, 1955, conference drastic and unusual steps were 
agreed upon to attempt to achieve early deliveries and we confirmed 
the agreements by letter of December 27, 1955, and also acknowledged 
receipt of the orders subject to the agreements reached at the meeting. 
In our letter of December 27 we stated as follows: 


In the normal processing of our orders for special equipment we do not release 
eomponents for production until complete and successful tests of a first article. 
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The reason is obviously that faulty components, arrangement of design, may 
come to light, and changes may therefore become necessary. 

Because of the tight delivery schedule submitted at the conference, it was 
obvious to all of us that the risks of releasing components would have to be 
taken to meet desired delivery and the following arrangements were made. 

Thereafter an outline of our arrangement was cited. In the con- 
clusion of our letter we made it clear that the dates were targets only, 
and as we have previously stated this letter acknowledged the order for 
the MA-7’s and supplement No. 1 changing the specifications on the 
MA-+4. 

There was a followup letter written by us on January 31, 1956, in 
which our arrangements were again reconfirmed to Convair. Even- 
tually, approximately 6 months later, the orders were modified to con- 
firm our arrangements. Meanwhile, based on our verbal agreement 
we proceeded to bring in inventory and to fabricate parts. Produc- 
tion was authorized in advance of any first article. Source inspection 
was not provided for many months in spite of our repeated requests 
for same. All qualification tests were waived, and Convair agreed 
to assume the cost of retrofit as a result of these waivers. It was nec- 
essary to rework many previously produced parts by reason of changes 
and because production was released prior to first article. 

We proceeded with the MA-4 units on a crash program, building 
these on prototype rather than production basis to meet urgent re- 
quirements. First MA-4 unit was available on either the 1st or 2d 
day of February 1956, and two additional units were shipped that 
month, to the best of my recollection. These were damaged in transit 
to California, and after their arrival changes were agreed upon to the 
balance of the eight units, which were all delivered by April. These 
units were rushed out of our plant without opportunity for test on a 
crash program simply to furnish cold air, and just before the first 
unit was ready we again outlined the hazards im a letter to Convair. 

On the MA-~7, first article inspection took place July 31, 1956, and 
after a number of changes, including deletion of two test prototypes 
from the contract, first article approval was received November 9, 
1956. Shipments began in early Detsmiber of 1956. 

The above are simply highlights of the Convair transaction. I have 
reluctantly referred to them as a partial explanation of some state- 
ments which have been made by persons not connected with either 
Convair or our company. 

I had indicated to Mr. Kuhn in my conversations with him at Rich- 
mond that we very much wanted to avoid discussion of the Convair 
matter. We feel that the Convair matter, which is presently in dispute 
and in conference stage, will soon be satisfactorily received and should 
not be discussed in a public hearing. This is not a Government con- 
tract, and we do not feel that it should be connected with the MA-3 
award. We feel strongly that we are entitled to privacy in the matter 
and that to publicly discuss it might be prejudicial in arriving at an 
amicable settlement. I therefore ask your indulgence in permitting 
me to refrain from further discussion of the matter. Counsel for our 
company is present should you wish to consult with him. 

This, gentlemen, ends my statement to you of Recony’s position. 
Needless to say, it has been prepared under considerable pressure and 
with too little time. I am afraid that I have not answered all of the 
questions that you may have in your mind, but IT have:tried to cover 
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those that I considered to be important. I wish to thank you very 
much for your attention, and I hope that I have helped to clarify this 
entire situation. Of course, I will be glad to answer, as best I can, 
any additional questions and to furnish any additional information 
that may be desired. 

Mr. Harpy (presiding). Thank you, Mr. Asch. Now, Mr. Court- 
ney, you had some questions? 

r. Courrney. I had about 3 or 4 questions, Mr. Asch. To get 
back to the subject of the eee you, I think, were one of the repre- 
sentatives of your company at Shelby Air Force Base when the nego- 
tiations, whatever they may have been, occurred which ultimately led 
to the letting of the contract to your company ? 

Mr. Ascu. Yes, sir; I was. 

Mr. Courtney. I will ask you whether or not at the time of those 
negotiations in November, I believe it was 1956, some date in Novem- 
ber 

Mr. Ascu. November 15, Mr. Courtney. 

Mr. Courtney. November 15, precisely? Did you know or have 
any knowledge as to what the position of your company was on the 
ids that had been submitted, whether you were high or low ? 

Mr. Ascu. It was indicated that we were not low. 

Mr. Courtney. It was indicated to you that you were not low? 

Mr. Ascu. Yes, sir. 

Mr. Courrney. Did you specifically ask the question, or do you 
recall ? 

Mr. Ascn. Mr. Kuhn asked me this, and I cannot recollect. There 
was a portion of the time when my attention was with Mr. Evans. 
Maybe Mr. Goldsmith asked the question. But, suffice it to say, it 
was indicated, in my opinion, that we were—— 

Mr. Courtney. But out of the conference, in whatever form, you 
came away with the knowledge that your company was not the low 
bidder? At that time? 

Mr. Ascn. Yes, sir. 

Mr. Courtney. Now, were any discussions had with you to suggest 
where or how your prices might be altered or changed if you elected 
to do so? 

Mr. Ascu. Well, of course, there was the technical discussion, which 
was really between Mr. Clark and Mr, Goldsmith. 

Mr. Courtney. Passing that. 

Mr. Ascu. Then we all participated. 

Mr. Courtney. Just stick to the question of pricing. 

Mr. Ascu. Well, first, in accordance with the invitation require- 
ments, we had bid on the units completely export packed. There were 
only 2 units that were going—there were 2 first articles, as I remem- 
ber it, which were to go to Wright Air Development Center, which 
could be commercially packed. We were told that they wanted a 
separate price for units packed for immediate use, I believe the termi- 
nology is, versus units packed for export. 

Mr. Courtney. Well, now, that had to do with packaging. Did 
any discussions occur with respect to any item in your cost breakdown ? 

r. Asc. Yes. First, we came to an item that wasn’t particularly 
indicated in the cost breakdown, and that was a discussion between 
Mr. Clark and Mr. Goldsmith regarding overspecification on our part. 
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Mr. Courtney. That is, in your technical proposal ? 

Mr, Ascu. In our technical proposal. 

Mr. Courtney. All right. 

Mr. Ascu. And Goldsmith argued very heavily that the particular 
mechanism which was the principal item of discussion was a mecha- 
nism that the Government should have on the machine because it was 
a way of controlling the machine so that it could run reduced speeds 
when reduced capacities were required. There was much discussion 
about that. As a result of the discussion, I believe it was suggested 
that if we wanted to persist in keeping this particular item in that 
was not called for by the specifications that we might well consider 
revising our bid on a dual basis with or without, I suppose the idea 
being that they would have possibly technical discussions as to its 
merits which the contracting officer, I suppose, was not in a position 
to treat. 

Mr. Courtney. Were there any other discussions with respect to 
your cost breakdown which led you to take any action on the part of 
your company with respect to the price which was pending? 

Mr. Ascu. Yes, sir. 

Mr. Courtney. What was that? 

Mr. Ascu. There was a review with Mr. Evans of our cost break- 
down, and Mr. Evans reviewed the various elements of overhead 
burden. He objected rather strenuously to our general and admin- 
istrative burden. I believe he also mentioned our engineering burden 
as well. He compared them with burdens we had submitted in con- 
nection with cost breakdowns on earlier contracts, and our burdens 
were very much higher than those earlier burdens, 

Mr. Courtney. Than those in the earlier contracts? 

Mr. Ason. Yes, sir. 

Mr. Courtney. Now, were any other items in your cost breakdown 
discussed ? 

Mr. Ascu. Well, I can’t—they don’t pinpoint themselves to my 
mind, Mr. Courtney, because—— 

Mr. Courtney. For example, was the subject of your direct labor 
discussed ¢ 

Mr. Ascu. I think it was generally discussed. I think every item 
on the cost breakdown was in general discussed. But the items of 
objection, which were the ones that particularly stick in my mind, 
anyway, was particularly the G. and A. 

Mr. Courtney. The G. and A.? 

Mr. Ascn. Yes, sir. 

Mr. Courtney. Well, now, as a result of those discussions you sub- 
mitted another proposal ? 

Mr. Ascu. Yes, sir. 

Mr. Courtney. Price proposal ? 

Mr. Ascu. Yes, sir. 

Mr. Courtney. Did you alter in your price revision the items that 
hed been discussed in this conference ? 

Mr. Ascu. I think that I can explain to you, sir, exactly what was 
done, if I may. Substantially we made—well, how shall I express 
this? We made no reduction in our bid, per se. The first big reduc- 
tion—of course, essentially it resolved itself around taking the pack- 
ing out of the unit. Then there was a very small reduction. We 
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spent several weeks combing our vendors, seeing whether we could 
do any better on vendor prices. There was a very small reduction of 
about $150 on purchase parts and direct material. 

Mr. Courtney. Well, I was trying to get down to the question of 
what happened as a result of the negotiation discussions. 

Mr. Ascu. We submitted a revised bid, sir. I am sorry I didn’t 
make that point. 

Mr. Courtney. Did you make changes because of suggestions or 
inferences you drew from this conference as to whether you were high 
or low as the case may be? 

Mr. Ascu. Only in two respects, and that is the governor which 
was finally extracted from the price. 

Mr. Courtney. And, of course, that was an automatic reduction? 

Mr. Ascx. Yes, that was an automatic reduction, And we reduced 
the G. and A. 11% percent, from 20 percent to 1814 percent. 

Mr. Courtney. Now, was it suggested to you at any time as to what 
would or would not put you in the range of low bidders? 

Mr. Ascu. No, sir. 

Mr. Courtney. Did you have any knowledge at any time or come 
away with any specific figure that you would have to arrive at in order 
to qualify for this bid? 

r. Ascu. No, sir; we did not. 

Mr. Courtney. Now, I am making the assumption here—Mr. 
Hickey has been here, as you know. And all the rest of them. Your 
op were with Mr. Hickey, Schneiderman, Evans, and who 

se : 

Mr. Ascu. I think Mr. Moore was present as well, Mr. Hickey, 
Lieutenant Schneiderman, Mr. Goldsmith, and myself, and Mr. Evans 
on part of the discussion. 

Mr. Courtney. Mr. Clark and others? 

Mr. Ascu. Mr. Clark. Mr. Clark was present, I think, during the 
entire session. 

Mr. Courtney. Now, how long did these discussions range in point 
of time, with respect to price, now ? 

Mr. Ascu. It is hard for me to say, sir. I think we assembled 
around 9 o’clock and I do remember that we were running into the 
luncheon hour when we finished, and we were told that unless we could 
ments they would have to defer until the next morning as they had 
another engagement in the afternoon. 

We did complete, though, about the middle of the luncheon hour; 
I would say 31% hours. : 

Mr. Courtney. When after that in point of time, approximately, if 
you don’t have the exact date, did you submit your revised price 
proposal ? 

Mr. Ascu. December 7, and finally telegraphically on December 10. 

Mr. Courtney. On December 10? 

Mr. Ascu. Right. 
wo! Courtney. The telegraphic advice was an alteration of some 

ind. 

Mr. Ascu. All it did was take out the governor, sir. 

Mr. Courtney. It took out the governor? 

Mr. Ascu. It took out the governor, May I explain further? 

Mr. Courtney. Yes. 
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Mr. Ascu. It took out the overpacking on the immediate use. We 
were advised that we could comply with American Association of Rail- 
road requirements without overpacking. We normally on immediate- 
tise put a wood’shroud over the unit. and do some overpacking on it. 

Mr. Courtney. Now, how about the item of freight? Did you in- 
clude any item for freight in your unit price aaa 

Mr. Ascu. No, sir. 

Mr. Courtney. Or in the proposal at all ? 

Mr. Ascu. No, sir. 

Mr. Courtney. This was all f. 0. b. your plant? 

Mr. Ascu. Yes, sir. 

Mr. Courtney. You received the telegram of December 4 which 
has been spoken of here? 

Mr. Ascu. This is the one setting up a date. 

Mr. Courtney. Setting up the date of December 10? 

Mr. Ascu. Yes; we did. 

Mr. Courtney. What interpretation did you place upon the words 
“unsolicited bids” as they appeared in the telegram? What did it 
mean to you? 

Mr. Ascu, A good question. Well, it meant to me essentially that 
we had been given an opportunity to revise our bid and I guess by 
December 10 we better well revise it or thereafter any revision would 
be unsolicited. 

Mr. Courtney. Well, I was trying to get specifically what would 
be in your mind as a prospective bidder as to what—after your ex- 
periences in the course of these negotiations—was meant by the word 
“unsolicited.” 

Mr. Ascu (reading) : 

If you want to revise your bid get it in by December 10. 


Mr. Courtney. You interpreted it to mean “Submit a revised bid on 
or before December 10”; is that right? 

Mr. Ascu. Not necessarily submit one, but “If you want to submit 
one you better have.” 

Mr. Courtney. If you want to? 

Mr. Ascu. I would say that would be my interpretation, sir. 

Mr. Courtney. Are you satisfied from what you experienced here— 
of course you are the successful bidder. The question is almost 
obvious. As to whether you were fairly dealt with in these nego- 
tiations ? 

Mr. Ascu. I am satisfied. 

Mr. Courtney. Do you think they were conducted in the best inter- 
ests of the Government in obtaining a low bid from a responsible 
bidder ¢ 

Mr. Ascu. Yes, sir; I do. 

Mr. Courtney. You have had previous experience with these nego- 
tiators at Shelby Air Force Base? 

Mr. Ascn. Yes, sir. 

Mr. Courtney. On the A-3? 

Mr. Ascu. Yes, sir. 

Mr. Courtney. And the other three contracts—— 

Mr. Ascu. No, one contract I think is at Rome, sir. 

Mr. Courtney. One contract at Rome? 

Mr. Ascu. Yes. 
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Mr. CourtngEy. Two at Shelby? 

Mr. Ascu. Yes, sir. 

Mr. Courtney. Now, I will ask you this with respect to the sub- 
contract of Convair: Did you discuss with the people at Shelby or 
anywhere else the state, the existence of, or the state of relations 
between Convair and yourself in the performance of that contract? 

Mr. Ascu. We had at this meeting that I referred to in my minutes. 

Mr. Courtney. Yes. 

Mr. Ascn. There was quite a discussion on this subject. When 
we got Mr. Hickey’s March 31 letter we requested an interview with 
Shelby and at Wright air development center. 

Mr. Courtney. That was earlier in 1956? 

Mr. Ascu. Yes, that is right. 

Mr. Courtney. That was in March. I am getting down to the 
time, now, when you were negotiating in November, or in the period 
prior to the award of this contract which we are speaking about now. 

Mr. Ascu. I can’t recall whether I had discussions with Mr. Hickey. 
I am rather inclined to think that I probably did not, but I am not 
sure, sir. I am sure Captain Carver was aware of it, of WADC, 
because he would be coming down to our plant on inspection. 

Mr. Covurrney. Did you affirmatively volunteer any information 
with respect to it to Mr. Hickey? Or Lieutenant Schneiderman? 
Or anyone? 

Mr. Ascn. I can’t recall, sir. 

Mr. Courtney. The state of the performance of that contract. would 
have something to do with the use of the capacity and capabilities of 
your organization, would it not? 

Mr. Ascu. I should like to know what you mean by state of per- 
formance, sir. 

Mr. Courtney. Well, as to whether or not you were obligated to 
fulfill this contract on any kind of a schedule, assemble parts, use 
your workmen on it—that would have an influence on your capability 
to do other work, would it not? 

Mr. Ascu. I rather think not, Mr. Courtney. 

Mr. Courtney. Do you know how many hours—could you estimate 
how many hours it would take, man-hours, to build these different 
units? Did you ever make a cost breakdown ! 

Mr. Ascu. On the MA-7? I can’t at this table, but I can obtain 
the information for you. 

Mr. Courtney. Well, could you supply us with your best informa- 
tion as to what would be the man-hours consumed in your experience 
on these three contracts, at least 3, or 4, I guess—man-hours per unit ? 

Mr. AscuH.. I am sorry, I am not clear, sir. 

Mr. Courrnry. Well, would it take as much as 100 howrs or 200 
hours ¢ 
i on Ascu. On the A-3 approximately 100 hours, in production on 

Mr. Courtney. Yes, 

Mr. Ascu. I would just have to pull that out of the hat. I jus: 
don’t have the information. My guess would be maybe 125 hours. . 

Mr. Courtney. About 125 hours? 

Mr. Ascu. Possibly 125 hours. I am just guessing now, Mr. Court- 
ney. I should like to have an opportunity to recheck and furnish 
you exactly what you want. ; 
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Mr. Courtney. Take you time, and—— 

Mr. Ascu. A-3a would be about the same, I suppose, as A-3, some- 
where in the area of 100 hours, 

Mr. Courtney. And the MA-7? 

Mr. Ascu. I can’t tell you the MA-7. The MA-~7 hours have been 
accumulated. ‘There were so many changes, Mr. Courtney, and there 
was so much rework, I just can’t give you a figure. Iam sorry. I 
am not trying to be evasive. 

Mr. Courtney. No; that is perfectly all right. 

Mr. Ascu. I will, be glad to write you. Come to think of it, inci- 
dentally, I think the A-3 hours and the A-3a hours are probably 
nearer 80 than 100. 

Mr. Courtney. Probably nearer 80. That isall. 

Mr. Harpy. Mr. Asch. 

Mr. Ascu. Yes, sir. 

Mr. Harpy. Your total reduction in bid price was just under $300,- 
000 according to the tabulation that we have on that chart. 

Mr. Ascu. Yes, sir. 

Mr. Harpy. Could you tell us about how that was made up in arriv- 
ing at that deduction? How much did you get, for instance, that is 
how much reduction were you able to make because of the change in 
your package requirements ¢ 

. Ascu. Well, as I remember it, the packing differential was about 
$500. Iam pulling this off pretty auickly: I may have to check back. 
There was a slight purchase part reduction, I would say about $150. 

Mr. Courtney. Is that a unit? 

Mr. Ascu. Yes,sir. There was a reduction in G. and A. of about $80. 
That, of course, would have an effect on the profits superimposed on 
G. and A. so it is a little hard for me to pull it off for you this way. 

In other words, once you reduce a burden it has an effect in the end 
result as well. 

There was an automatic mechanism removed as I remember it that 
was worth about $200. 

Mr. Harpy. Now, is that the item which you said you sent them a 
telegram about on December 10? 

r.Ascu. Yes, sir. 

Mr. Harpy. Well, now, do you recall what was the amount of differ- 

ee = your contract and the price which you submitted on Decem- 
er 7? 

Mr. Ascu. Yes, sir. We took out of that price, as I told you, the 
overpacking and the speed-control mechanism. And the net unit 
price for the export pack on December 7 was $13,307, I believe, and 
the revised price was 12,835, which is $202, which must have been 
taken out of the automatic-speed mechanism. I sad $200. 

Mr. Harpy. Was that taken out prior to your price on December 7? 

Mr. Ascu. No; in our letter of December 7 we stated specifically 
that we continued to intend to supply it. 

Goldsmith was quite persistent in having this mechanism on. He 
just felt it was the right thing. We took it out at the last minute. 

Mr. Harpy. Well, was that the only change that you made between 


the price you submitted on December 7 and the one you sent in on 
December 12 ? 
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Mr. Ascn. No, sir. The only other change was to take the over- 
packing off the domestic unit. 

Mr. Ascu. No. The telegram giving the price tells the two areas 
that were changed. It speaks of taking out the automatic mechanism 
and also it says that we understand that we can ship without the over- 
packing and, therefore, we are reducing our bid by that amount. There 
is a specific telegram to Shelby that tells them. 

Mr. Harpy. Didn't you know before December 7 about the change 
in requirement with respect to the packaging ? 

Mr. Ascu. Oh, I am sorry, Mr. Hardy, I am confusing you, and I 
don’t mean to. 

We did. And on December 7 we submitted a bid for export pack 
and immediate-use pack. The only difference between it and the De- 
cember 10 one was that on the immediate-use packing we took out all 
overpacking. 

I wish I had a photograph to show you, but the immediate use as we 
have shipped them in the past—the air conditioner is shipped right on 
its ka and you build a housing over it. 

Mr. Harpy. The only thing that I am trying to understand is what 
happened between December 7 and December 10 to make a sub- 
stantial reduction in your price? 

Mr. Ascn. Well, there wasn’t a substantial reduction, sir. Actually, 
the only thing that happened was we extracted an automatic speed 
mechanism and we took the overpacking out of the immediate use. 
That was so stated in our wire to Shelby. 

Mr. Harpy. Well, I am having a little trouble understanding why 
you had overpacking provided in your bid on December 7. 

Mr. Ascu. Because we had always done this in the past, but we 
understand that it is not required, and we understand in connection 
with the A-3a we had had some previous conversations on A-3a 
indicating that it would not be required. 

Mr. Harpy. What kind of sessions did you have with anybody in the 


Air Force between December 7 and December 10 that indicated that you 
were not then low ? 


Mr. Ascu. Between when, sir? 

Mr. Harpy. December 7 and December 10. 

Mr. Ascn. None, sir. 

Mr. Harpy. So, then, you submitted voluntarily a revised bid after 
you had sent in one on December 7 ? 

Mr. Ascu. That is correct, sir. 

Mr. Harpy. You sent in a second revised bid ? 

Mr. Ascu. Right, sir; that is right, sir. 


Mr. Harpy. Without any conversation or suggestion from anybody 
in the Air Force? 


Mr. Ascu. That is right, sir. 


Mr. Harpy. That you needed to get down a little lower ? 
Mr. Ascu. That is right, sir. 
Mr. Harpy. Any questions, Mr. Hess? 


Mr. Hess. Yes: I want to follow that line of questioning just a little 
bit further there, Mr. Asch. 


Mr. Ascu. Yes, sir. 
89326—57——-38 
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Mr. Hess. I can’t get this straight in my mind, either. There was 
a total overall reduction on a unit price of approximately $1,364; is 
that correct ? 

Mr. Ascu. I think 

Mr. Hess. From your original bid? I believe that is the way it 
figures out. 

Mr. Ascu. O. K., I don’t have. 

Mr. Hess. $2,732,000 for the original bid. 

Mr. Ascu. That is right. 

Mr. Hess. $2,458,000, a difference of $274,194 on 201 units; it that 
correct ? 

Mr. Ascu. I believe you have it there, sir. 

Mr. Hess. 201 units. 

Mr. Ascu. 201 units is correct. 

Mr. Hess. It figures out to approximately $1,564 a unit. 

Mr. Ascu. Right. 

Mr. Hess. So if I undertand correctly on December 7 you reduced 
the unit price by $200, which was for the automatic mechanism. 

Mr. Ascu. That was on December 10, sir. 

Mr. Hess. No,no. Weren’t there two revisions of your bid? 

Mr. Ascu. Yes. There was a revised bid of December 7. 

Mr. Hess. Yes. 

Mr. Ascu. And there was a telegraphic revision of December 10. 

Mr. Hess. All right. Now, on the revised bid that you sent in on 
December 7. 

Mr. Ascu. Yes, sir. 

Mr. Hess. Was there just a reduction of $200 per unit which was 
for the automatic mechanism ? 

Mr. Ascu. No, sir. 

Mr. Hess. There was a reduction, then, of approximately $1,100 on 
that? 

Mr. Ascu. Yes, sir. The packing was taken out—you see, all of 
our units had been originally quoted export pack. 

Mr. Hess. I see. 

Mr. Ascu. That in itself was a substantial reduction. Then there 
were further reductions. There was a small reduction in material, as 
I previously mentioned 

Mr. Hess. Let us get around it this way: According to my figures 
here as I have figured it out, you said $500 on the packaging, a reduc- 
tion of approximately that amount. 

Mr. Ascu. Approximately. 

Mr. Hess. And $200 reduction on the automatic mechanism ? 

Mr. Ascu. Yes. 

Mr. Hess. So that is a reduction of approximately $700. Now, 
that would leave, then, $664 additional, which were other reductions on 
other items that you may have changed ? 

Mr. Ascu. No; I think not, sir. Oh, you are talking about the total 
reduction ¢ 

Mr. Hess. That is right. 

Mr. Ascu. I am sorry; I beg your pardon. That is right; there 
were $150 in purchase materials. There was this overpacking, which . 
I think was about $40 or $50. There was in G. and A. a reduction 
of about $80 or $90. And then there was a corresponding reduction 
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by percentagewise. Actually, I have it all worked out here, and I 
would be pleased to-—— 

Mr. Hess, That is all right. 

Mr. Ascu. Show it to you, if you like. ; 

Mr. Hess. The principal portion of your business has been the 
manufacture of air conditioning units; has it not? 

Mr. Ascu. Yes, sir. 

Mr. Hess. And I believe you stated in your statement here to the 
committee that as of December 21, when the facility survey was made, 
that you had manufactured 1,402 of them for the Government. 

Mr. Ascu. Yes, sir. 

Mr. Hess. And then, of course, it has gone up since then to 2,063. 

Mr. Ascu. No; it will go up to 2,063, sir, I think I said, in July. 

Mr. Hess. Yes. 

Mr. Ascu. From about 1,400. 1 

Mr. Hess. You will have manufactured 2,063 when these contracts 
are completed ? 

Mr. Ascu. That is right. 

Mr. Hess. That has given you a great deal of experience to kno 
your unit cost of these air conditioners; has it not? 

Mr. Ascu. I would think so. 

Mr. Hess. Wouldn’t you think it strange that you should be $600 
off on your bid, between your original bid and your revised bid? 
When you were told you weren’t low, why, you reduced that. We 
will take into consideration the foreign pack or the automatic mech- 
anism. Those two items amount to $700. We will deduct that from 
your total unit reduction of $1,300. We get down to $600. So you 
overbid originally $600. 

Mr. Ascu. I don’t think that I would interpret it that way, Mr. 
Hess. And I don’t think—I wish I had time to work out these figures. 
But let me say this: We, I think, like any other manufacturer, do the 
best job we know how on estimating. After all, we are estimating 
from performance specifications. It is a bit of a task. 

Then when we had an opportunity to put in a revised price, we 
certainly had an obligation to see what we could do with our vendors, 
and we combed our vendors quite thoroughly to see what we would 
get in price reductions. We then gave very serious thought to this 
question of G. and A., as to whether we would be able to manage 
with a lower G. and A. There was a reduction in that area. There 
were very slight reductions, incidentally, in the labor area, and in 
the engineering burden area. It is not terribly significant. I think 
it is just a matter, Mr. Hess, of putting in a good bid, and then trying 
to review and see what you have done, and try and better it. 

Actually, there were no substantial reductions, really, other than the 
packing. They were extractions more than anything else. 

Mr. Hess. If this had been a competitive bid contract? 

Mr. Ascu. Yes, sir. 

Mr. Hess. Do you feel you would have put in a bid of $2,458,000 or 
$2,732,000, when you knew there was no opportunity for revision ? 

Mr. Ascu. I must qualify my answer. In a competitive bid I am 
sure it would have been clear what the packing should have been to 
begin with. 

Mr. Hess. Oh, yes; take the packing out. 
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Mr. Ascn. We could not have bid over specification since we would 
have had no consideration. So that wouldn’t have been in as well. 

Mr. Hess. All right, that eliminates $700 per unit. 

Mr. Ascu. The price, therefore, would have been so much lower. 

Mr. Hess. That is right. 

Mr. Asc. What it would have been in addition it is hard for me to 
say. But on a competitive bid feel it might have been lower. for the 
reason we would have had drawings and specifications, in which one 
can do a more thorough job, 

Mr. Hess. Would have been lower than your original bid? 

Mr. Ascu. Well, it would have been lower than my original bid, sir; 
certainly on the packing and the automatic mechanism. 

Mr. Hess. Yes. 

Mr. Ascn. And I think if there had been definitive drawings it 
might well have been lower. 

Mr. Hess. Do you think it was possible to have had definitive draw- 
ings in this procurement? You have had experience now, at great 
deal of experience in the manufacture of air conditioning. You think 
that this article was so intricate that they could not have had definitive 
drawings on it? It was an assembled unit: was it not? 

Mr. Ascn. I see your point very well, Mr. Hess, and I am afraid I 
have rather pronounced views on this subject which may not be to 
your liking. 

T feel this is a complex mechanism. I feel the development of these 
kinds of mechanisms are in their infancy. I think the state of the art 
has a long way to go. And I think to bind the bidders to a frozen 
design might well be unsound, because you are casting aside ingenuity 
of industry possibly to get improvement. 

I think it could come about maybe after a couple of procurements. 
Here I hope our company will reduce our weight 2,000 pounds. That 
is a very significant reduction. 

Mr. Hess. On one of vour previous contracts you had, I believe, 
60 change orders, you said. 

Mr. Ascu. No; I don’t believe I said 60 changes. 

Mr. Hess. Six, was it? 

Mr. Ascu. Six. 

Mr. Hess. I thought it was more than six change orders, 

I think that is all. 

Mr. Ascu. It could be done, Mr. Hess. It is a matter of viewpoint. 

Mr. Harpy. Mr. Gavin? 

Mr. Gavin. No. 

Mr. Harpy. Mr. Bates? 

Mr. Bares. I think most of my questions have been asked. But 
you intend to complete this on schedule ? 

Mr. Ascu. Yes, sir. 

Mr. Bares. You just had six change orders in this particular pro- 
curement ? 

Mr. Ascu. This particular procurement ? 

Mr. Bates. How many on this one? 

Mr. Ascu. None. 

Mr. Bates. None of this? 

Mr. Ascu. None, sir. 

Mr. Bares. No more. 
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Mr. Harpy. Mr. Miller, any questions? 

Mr. Mituer. No questions, 

‘Mr. Harpy. I just want to make one other observation: In con- 
nection with the comment you made along toward the end of your 
prepared statement, Mr. Asch, you referred to your Convair contract 
and said you didn’t want to talk about it any further because it was 
a subcontract. 

Now, I don’t have any questions I want to raise about it, but I would 
have to take sharp exception to that position. 

Mr. Ascu. I understand, sir. I do want to make it very clear that 
if you gentlemen feel that it is to be an area of discussion, of course I 
feel mee to answer you. 


Mr. Harpy. If I had any questions to ask on it I sure would be try- 
ing to get an answer to them, 

Mr. Ascu. But I would hope that in the interest—because the mat- 
ter is in its present state, that you might let-—you might be good 
enough to let me possibly report to you people from time to time on 
its status. 

Mr. Harpy. I didn’t want to leave it in the status of excepting it 
from discussion because it is a subcontract, because the price that is 
paid under that contract affects the price that the Government is 
going to pay to do the prime contracting. 

Mr. Ascu. Mr. Hardy, I appreciate the comment, and I do under- 
stand your position. 

Mr. Hess. Do you happen to know whether or not Convair has a 
prime contract for these air conditioners ? 

Mr. Ascu. Has a prime contract ? 

Mr. Hess. A prime contract with the Government for the air condi- 
tioner that you are manufacturing for Convair? 

Mr. Ascu. I rather believe, Mr. Hess, that they have a contract for 
the aircraft plus the ground support equipment for it. 

Mr. Hess. For the Air Force? 

Mr. Ascu. Yes, sir. 

Mr. Harpy. If there are no further questions, Mr. Asch, I want to 
express appreciation of this committee for your appearance and your 
testimony. Thank you. 

Mr. Ascu. I certainly would thank you all, gentlemen, for giving 


me this opportunity. It was quite important to our company, and 
we deeply appreciate it. 


Mr. Harpy. Now, Mr. Courtney? 

Mr. Courtney. The Convair people. First, gentlemen, and Mr. 
Chairman, is Mr. Harold N. May, general purchasing agreement. 

Mr. Harpy. Gentlemen, you all just have seats there. I don’t know, 
Mr. Courtney, how you want to proceed. 

Mr. Courtney. I am going to introduce them as they sit left to right 
before the subcommittee. 

On our left, Mr. Robert B. Watts, is vice president and general 
counsel of Convair Division of General Dynamics, located at San 


Diego. 
Next is Mr. Harold N. May, general purchasing agent. And next 


on his left and your right, as you face them, Mr. Howard G. Golem, 
director of procurement. 


Mr. Harpy. Thank you, gentlemen—— 
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Mr. Kuun. Mr. Chairman, I believe Mr. Golem will be the principal 
spokesman for the group. 

Mr. Harpy. Mr. Golem will be the spokesman. 

Are there any prepared statements? 

Mr. Gotem. No. 

Mr. Harpy. Proceed. Mr. Courtney? 

Mr. Courtney. Mr. Chairman, the Convair Division of General 
Dynamics is here at the request of the subcommittee because it is a 
prime contractor, and has contracted in behalf of the Government for 
the MA-4 and the MA-~7 air-conditioners, which are to be supplied to 
them, and paid for by the Government. 

Mr. Golem, the subcommittee wishes to hear from you as to the 
method by which this contractor subcontract was let, to the conditions 
of the subcontract with respect to performance and delivery, and three, 
the state of performance as you have viewed it, at the present time. If 
you will proceed in your own way. 

Mr. Gotem. Well, we sought competitive bids following the normal 
competitive-quotation procedure. We sent out inquiries to various 
companies. 

r. Courtney. Now, how many companies were solicited, if you 
recall? Just the number. 

Mr. Gotem. About eight. 

Mr. Courtney. About eight companies. And of the eight how many 
responses did you receive? 

Mr. Gotem. I think it was six. 

Mr. Courtney. You received six responses. And then did you 
evaluate those proposals or bids? 

Mr. Gotem. Yes, we did. 

Mr. Courtney. And as a result of that, you made the selection 
of the subcontractor in this instance ? 

Mr. Gotem. That is right. 

Mr. Courtney. And then how was the arrangement—that is, how 
were the arrangements for the subcontract formalized—and give us 
the time, if, you will, please. 

Mr. Gotem. We entered into a fixed-price contract with this com- 
— on the basis of the evaluation. The low bidder was Keco. The 
ow bidder was Somers Peterson, who represented Keco. 

Mr. Courtney. He is a manufacturers agent, is he? 

Mr. Gotem. That is right. They, however, qualified their bid by 
substituting the unit which they would have proposed to manufacture 
in lieu of our work statement, and the type that we called for. 

Mr. Courtney. Les me ask you, Mr. eben: Was this a sealed bid 
that you received ? 

Mr. Gotem. Yes, sir. 

Mr. Courtney. On specifications. 

Mr. Gotem. That is right. 

Mr. Courtney. There, then, was a qualification on the Keco bid 
which was the lowest of the 5 or 6 that you received ? 

Mr. Gotem. They qualified their bid by substituting another unit. 

Mr. Courtney. And for that reason or as a result of that qualifi- 
cation, did you eliminate them from the selection ? 

Mr. Gotem. We eliminated them on the basis that they didn’t quote 
in accordance with the request, following the specification and after 
engineering and procurement analysis. 


STUDY OF ARMED SERVICES PROCUREMENT ACT 529 


Mr. Courtney. So that then you disqualified the lowest of the 
price proposals for the reasons you have indicated ¢ 

Mr. Gotem. Right. ( 

Mr. Courrney. And what company was next in the order of price? 

Mr. Gotem. Recony Corp. was the second low bidder. 

Mr. Courtney. Could you give us some idea of the range of bids 
in dollars or unit, whichever is handiest to you at the moment, among 
the six bidders? ' 

Mr. Gotem. $10,353 each, on a basis of 73 units, was the high bid. 
The low was Keco, $6,000 per unit. Recony Corp. bid was $7,997.31 
each. 

Mr. Courtney. Now, were there any reservations in your inquiry 
or in your invitation to bid with respect to quantities ? 

Mr. Gotrem. The original request was for 73 units. 

Mr. Courtney. Did you subsequently increase the amount? 

Mr. Gorem. No, subsequently it was decided that it would be best 
to buy 8 units of a MA-4 type, and a subsequent balance of 65 would 
be MA-7. 

Mr. Courtney. MA-~7. Well, now, so the committee may have some 
appreciation, what would be the difference between the MA-4 and the 
MA-7. 

Mr. Gotem. Basically the MA-7 would add a heat unit and mobil- 
ity. I might explain mobility by being a takeoff from the same power- 
plant that drives the operation of the refrigeration cooling and 
through a gear box mechanism it would permit the vehicle to move 
at a slow rate, perhaps a walking rate, a slow walking rate, 2 miles 
per hour, to be, however, hand steered with a normal tongue-type of 
operation and not as you would visualize an automobile steering wheel 
apparatus. 

Mr. Courtney. And that would be essentially the difference—— 

Mr. Gotrem. This is basically the difference. 

Mr. Courtney. Between MA-4 as you describe it, and MA~7. 

Mr. Gotem. That is right. 

Mr. Harpy. May I just understand, then. The prices that you have 
quoted as having been your bid prices were on the MA-4? 

Mr. Gotem. The price was based on the package of the specifica- 
tion which would have called for the mobile portion of it as well as 
heat. 

Mr. Harpy. So that the prices, then, that you had quoted were 
actually on a unit which is essentially the MA-7? 

Mr. Gotem. That is right. 

Mr. Courtney. Then what followed next in point of time, Mr. 
Golem, after you had eliminated Keco for the reasons you have 
stated, and taken the next low bidder. 

Mr. Gotem. We placed an order for 8 MA-4 units. Because of the 
urgency we decided to buy 8 at this time, and hold the 65 additional 
in abeyance, with an optional provision that if we would place the 
additional within 20 days or 45 days, we would withhold a price 
difference, without a penalty. 

In other words, if you didn’t buy all of the 73 as originally quoted, 
and then only bought the 8, it would normally be expected a higher 
anit price for the small quantity. 
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Mr. Courtney. But you reserve the price even though you under- 
took to purchase only eight ? 

Mr. Gotrem. That is right. 

Mr. Courtney. And reserves the option for the balance. 

Mr. Gutem. We issued our purchase order 254438-SD, which means 
San Diego, for the 8 units. 

Mr. Courtney. And the date of that, Mr. Golem? 

Mr. Gotem. I think that is July 18, 1955. 

Mr. Courtney. July 18, 1955. And when were first articles to be 
delivered thereafter ? 

Mr. Go.tem. Two of them were to be delivered on October 3, 1955, 
and six additional on October 21, 1955. 

Mr. Courtney. Were deliveries made? 

Mr. Gotem. Yes, but not on schedule. 

Mr. Courtney. Not on schedule. How late were deliveries? 

Mr. Gotem. The first unit was shipped to Ladd Air Force Base— 
I don’t have the exact date. 

Mr. Courtney. Approximately. 

Mr. Gotem. I think it was in Korit 1956. 

Mr. Courtney. And the next article? 

Mr. Gotem. Was May 23, 1956, at which time 2 units were received, 
shipped directly to Eglin Air Force Base in Florida. 

ubsequently, 1 unit was received at San Diego on March 13, 1956, 
another on March 19, another on March 20, another on May 15, and 
the eighth unit on May 29. 

Mr. Courtney. Now, all eight have at the present time, been de- 
livered ; is that correct ? 

Mr. Gotem. That is correct. 

Mr. Courtney. Have they been accepted ? 

Mr. Gotem. They have been accepted. 

Mr. Courtney. I will ask you whether or not your company exer- 
cised the option to purchase the additional quantities? 

Mr. Gotem. Yes. In August of 1956, we sent a telegram to Recony 
and told them that they should initiate action to proceed with the 
balance of 65 of the MA-7 type. You see, the reason for the MA was 
the urgency for ground-support equipment. 

Mr. Courtney. Now, that option was accepted by Recony; is that 
correct ? 

Mr. Gotem. That is right. 

Mr. Courtney. In August of 1956. 

Mr. Gotem. And we placed two orders as a result of that. 

Mr. Courtney. I want to ask you with respect to the MA-4’s, on 
the question of acceptance. 

Were the MA-4’s accepted when originally delivered, as in com- 
pliance with the contract? 

Mr. Gotem. I would have to qualify that. 

Mr. Courtney. Well, you qualify it anyway you wish. 

Mr. Gotem. We sent people back to their plant, and because of the 
urgency we agreed to give them some latitude under ordinary quality 


and to expedite the shipment of this first unit to Ladd Air Force 
Base. 


Mr. Courtney. That is in Alaska, isn’t it? 


Mr. Gotem. That is right, at which point it was accepted and put 
into use. 
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Mr. Courtney. Well, were they required to do anything? 

Was the unit as delivered to you in form capable of use 

Mr. Gotem. It turned out that it wasn’t. 

Mr. Courtney. When you say it turned out that it wasn’t, what 
do you mean by that? 

Mr. Gotem. All of the MA-4 units were questionable in their 
operation for life, for a life period, a normal, expected life period. 

Mr. Courtney. Well, what fed to the discovery of that? 

Mr. Gotem. Malfunctioning. 

Mr. Courrney. And what did you do about it, you as Convair, 
oe the Government? 

r. Gotem. We continued to operate with our service engineering 

people, directly with the Government, to try to keep the units in 
use 


Mr. Courrner. Were you put to some expense for this? 

Mr. Gotem. Indirect expense. 

Mr. Courtney. Was the Government charged for this additional 
expense, do you know? 

Mr. Gotem. No. 

Mr. Courtney. It was not? 

Mr. Gortem. No. 

Mr. Courtney. Anyway, you finally completed delivery on the 
MA-+4, eight units. Has that contract been paid out? 

Mr. Goitem. That is right. 

Mr. Courtney. According to the unit price agreed upon, as you have 
indicated ? 

Mr. Gotem. There was adjustment in the unit price, increasing the 
total contract during the process of their being built. 

Mr. Courtney. But that agreement has been completed between 
your company and Recony. 

Mr. Gotem. That is right. That has all been settled. 

Mr. Courtney. So that contract, then, is a closed issue; is that 
right? 

Mr. Gotem. That is right. 

Mr. Courtney. So far as you are concerned ? 

Mr. Gotem. (Nods.) 

Mr. Tyter. Mr. Golem, when the first three units of the MA-4 
got to your plant, did your inspector accept them as according to 
specification ? 

Mr. Gotem. May I have your question again ? 

Mr. Tyter. When the first three units of the MA-4 got to your 
Convair plant in San Diego, did your inspectors accept them? Were 
they acceptable items, passed by your inspectors ? 

Mr. Gotem. We finally accepted the three units; yes. There were 
some interim comments, and some statements were submitted to 
Recony with respect to quality and the need for improvement in the 
workmanship. The units, however, ultimately were accepted. 

Mr. Courtney. Were they reworked ? 

Mr. Harpy. I wonder, maybe we need have another witness answer 
these questions. 

Mr. Gortem. IT am just thinking that perhaps Mr. May could better 
answer that. 


Mr. Harpy. Please, any one of you feel free to answer these ques- 
tions. 
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Mr. May. We had three units that were delivered directly to the 
Air Force bases. Mr. Golem stated that one shipped directly to 
Ladd. We know nothing, actually. We have only, I think, one 
document which would indicate the status of quality of that item. 
The other two units that were shipped to Eglin we know nothing about, 
insofar as I know. We have no record here in our files which would 
indicate the status of quality. 

The balance of 5 which were shipped directly to our San Diego 

lant, 3 of them which were received and rejected by our people in 

an Diego—those units were subject to Government inspection. The 
contract calls for Government inspection at our plant. Those were 
rejected and sent to Stinson Engineering & Tool for repair. I don’t 
have an itemized 

Mr. Harpy. They were new units? 

Mr. May. They were units shipped directly from Recony to San 
Diego, and upon receipt they were rejected by our people, and sent to 
Stinson Tool & Engineering. It is a small manufacturing concern 
located in Chula Vista, Calif. This transaction was negotiated be- 
tween us, Recony, and Stinson. 

Mr. Harpy. Who paid for it? 

Mr. May. Recony. I will have to qualify that, because some of 
those costs—after having increased the order in price from $90,000 to 
$136,286.32, that increase in price was reflected in changes that came 
about, and Recony absorbed at least a part of the cost of repairing. 
Now, ‘specifically, how much of that—I am sorry I do not have an 
accurate figure reflecting the true amount. But they did absorb some 
portion of the rework cost. The other 2 units which would make up 
the balance of the 8 were repaired by Recony, based on our inspec- 
tion reports, which was prepared upon receipt of the first 3. They 
caught the last two in their plant, and repaired them, and they were 
received in due time, and accepted. 

Mr. Harpy. Let me ask you a question or two about the first three. 
You talked about 1 going to Ladd, and 2 to Eglin, and apparently you 
don’t have any information much on it. Do you have any knowledge 
as to whether they were ever put in service ? 

Mr. May. I don’t, myself. 

Mr. Kunn. Do you have any reports on any of the eight? 

Mr. Gotem. Yes; we have an unsatisfactory report from the Gov- 
ernment. 

Mr. Hess. When you say Government, you mean Air Force? 

Mr. Gotem. The United States Air Force. 

Mr. Courtney. Let me be clear on this, if I may, Mr. May, for the 
record. Do I understand that the three which were rejected and 
reworked were rejected on Air Force inspection ? 

Mr. May. The order calls for Government inspection at our plant. 

Mr. Courtney. At your plant? 

Mr. May. However, Convair people do perform the actual service 
under the cognizance of the—— 

Mr. Courtney. Of your resident inspector ? 

Mr. May. That is right, sir. 

Mr. Courtney. So in this case, the inspection was under Air Force 
supervision or with an Air Force inspector, and as the agent of the 
Government ? 

Mr. May. Yes, sir. 
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Mr. Courtney. I see. 

Mr. Kuun. Weare waiting for the report, Mr. Courtney. 

Mr. Harpy. The Air Force report; is that what you are waiting for? 

Mr. Kunn. Yes. 

Mr. Courtney. This is on the MA-4, Mr. Chairman. 

Mr. Harpy. Is that on the three that were reworked; is that what 
we are looking for ? 

Mr. Tyxer. The subsequent report on some of the five that were 
delivered to Convair, and later sent out into the field, to Air Force 
bases. 

Mr. Gotem. Would you like to have a statement on the typical 
unsatisfactory report of the Government ? 

Mr. Courtney. Yes; we would like to have what the Government 
inspection report shows. 

Mr. Gotem. This particular unit went through to the Government, 


and was located at Hughes Aircraft, Culver City, Calif. It is report 
56-22 : 


DESCRIPTION OF DIFFICULTY 

Engine magneto had a cracked cap. Engine generator inoperative. Battery 
was not grounded properly. 

Voltage regulator had broken connector. 

Broken freon line at tank causing loss of freon. 

Wiring throughout unit broken, loose, and not identified or properly tied. 
Pressure regulators not adjusted. Adjusting valve inoperative. Temperature 
adjustment erratic. Weld on duct only tacked, leaving leaky ducts. 

Welding throughout of inferior quality. Paint under ground wires. Wrong 
and undersized screws used in ground wire attachments. Insulation installed in 


haphazard manner. No provision on unit for dehydration of air. Instrument 
improperly decaled. 


Cause: Poor workmanship and apparent lack of quality control. 


Mr. Harpy. Was it possible to put that unit in operation, without 
almost a complete reworking of it or is that what was involved ? 


Mr. Gotem, I am not sure whether they ever operated this particu- 
lar unit subsequently. 


Mr. Harpy. Was that one of the original eight ? 

Mr. Gotrem. This is one of the MA-~-4, original eight, that we pre- 
vously spoke about. 

Mr. Kunn. What disposition was made of that unit, Mr. Golem? 
What does the report say ? 


Mr. Gotem. Well, there is no particular recommendation on this 
report. 


Wait a minute. 
I beg your pardon: 
Action taken: 


UR processed— 


which is the unsatisfactory designation, symbol UR— 
Unit kept for exhibit. 
Mr. Kunn, What is your answer! 
Mr. Gotem. I can’t answer whether they used it. 
Mr. Gavin. Exhibit for what? 
Mr. Gore. I don’t know. 


Mr. Gavin. Who were they going to exhibit it to? 
Mr. Gore. I have no idea, sir. 
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Mr. Gavin. Is that a Department of Air Force report? 


Mr. Gotem. It was made at the Hughes Aircraft Co., at Culver City. 

Mr. Kunn. By whom? 

Mr. Gotem. And it is signed by Donnelly, aircraft inspector, and 
approved by Harry G. Cook, Chief, Quality Control Division. 

Now, whether he is a Government man or not, it doesn’t say. I just 
do not know. 

Mr. Kuun. I might ask you at this point why didn’t you check 
up on the conditioner at Alaska and the two at Eglin Air Force Base? 

Mr. Goren. I believe, sir, that there are probably similar reports 


op peher units that went to other bases. I think we had one here on 
in. 
fr. Koun. What does the Eglin say ? 
Mr. Gotem. This report is our own, Convair report. Would you 
like me to read part of it? 
Mr. Kuun. Yes; we would like to hear it. 
(Further chorus of “yes.”’) 
Mr. Harpy. Is that on another unit? 
Mr. Gavin. This is on two units at Eglin. 
Mr. Goitem. Yes. 
Mr. Harpy. Let’s have those for the record. 
Mr. Gotem (reading) : 


Mr. Peter Reade, project engineer on the MA-4 air conditioner and Mr. Wil- 
liam Memorv, mechanic from the Richmond, Va., factory, arrived September 5 
at Eglin AFB, Fla. 

The three MA-4 air conditioners assigned to Eglin AFB, were assembled at 
the base ground power motor pool. Mr. Beade operated each machine and 
diagnosed the trouble, afterward Mr. Memory proceeded to repair the unit to 
its original status. 

Several components were replaced by new parts ordered from the factory at 
Richmond, Va. The “air separator” was overhauled so that it now produces 
moisture-free cool air. This was one of the major complaints, prior to this 
period of overhauling. 

Operation of the MA-4 air conditioners, after this period of overhauling by 
the Recony Corp., personnel. 

S/N 4001: Operating O. K. 

S/N 4006: I operated this unit for 2 hours on F-102A 1810. Wednesday, 
September 12, and everything worked satisfactorily. Friday, September 14, this 
unit quit operating. It was taken'to base ground power motor pool for a diag- 
nosis and repair. 

S/N 4008: Will run for approximately 3 minutes, and then cut off. Mr. 
Memory says this is due to the compressor building up pressure within the unit, 
and then not unloading. The compressor is made by Trane Co., who is sending 
a representative here to overhaul this machine. 

The machines upon arrival at Eglin AFB were serviced with freon (refrig- 
erant) by the base refrigeration shop. SN 4001 was overcharged; SN 4006 was 
undercharged ; and SN 4008 was undercharged. This could and did contribute 
toward the malfunctioning of the machines. 

Mr. Wing, CWO, in charge of ground power of the 3241st Test Group would 
like to have two items added to the present MA-—4 air conditioners: (1) A tem- 
perature outlet air gage, and (2) an air flow per minute gage. These two gages 
are available at the Richmond factory, as they are being incorporated in some 
of the later MA-4 air conditioners. The machine in its present condition has 
no way of measuring the output of air nor the temperature. Mr. Baade stated 
that these gages could be installed by the Air Force. 

Question. 1. Will it be possible to acquire the above-mentioned gages for our 
air conditions? 

2. It is understood at this base that new, improved ducts will be sent to replace 
the present ones on the MA-4. According to the Air Force, we should be in 
receipt of them. Can you furnish information regarding the new ducts? We 
should have 9 ducts or 3 per machine, but we have 6 good ducts for 3 machines. 
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3. Do we have in the ground power support equipment, an adapter to fit on the 
outer end of the ducting and into the aircraft? The adapters we are using 
were made by the Air Foree at this base, and lose a large amount of air at 
both the outer end of the ducting, and at the aircraft. If no adapter has been 
made, may we use the female fittings from the old ducts and rivet them to the 
present adapter. This would make a positive fitting at the outer end of the 
duct. I was also thinking of making a collar hinged at the top and fitted with 
Dzus fasteners at the bottom, with sponge rubber attached to make a positive 


fitting at the aircraft attaching point. 

Mr. Harpy. How much longer does that thing run, Mr. Golem? 

Mr. Gotrem. Just a little bit more. This is a field report as I say 
from our people on the Air Force base. 

Mr. Harpy. It looks to me like we were getting a little outside of the 
performance of the air conditioner. That is what we are concerned 
with. : 

If you read the part which referred to the performance of the air 
conditioner, I believe we can dispense with the rest. 

Mr. Hess. Who made that report? One of the men of Convair? 

Mr. Gotem. This is a Convair report, yes. 

Mr. Hess. Was it brought to the attention of the Air Force, do you 
know ? 

Mr. Gotem. Well, the Air Force were right there present. 

Mr. Harpy. Mr. Bates? 

Mr. Bares. Mr. Golem, does it appear from your examination of 
those papers that a lot of this damage could have been incurred as a 
result of damage in transit ? 

Mr. Gorem. We don’t have any knowledge that there was damage 
occurring in transit on these particular units. I don’t know. 

Mr. Bates. No notations to that effect at all? 

Mr. Gotem. Nothing in our documents here. 

Mr. Bares. Your own bill of lading didn’t indicate that packing 
or the crating was damaged ? 

Mr. Gotem. None on these units. 

Mr. Gavin. When these machines arrived, they were direct from 
the factory, and new machines; is that right? 

Mr. Gotem. That is right. 

Mr. Bares. Because you used the word in there “to return to orig- 
inal status,” and then there were many other things you indicated 
there — perhaps would suggest the fact they may have been 
damaged. 

Mr. Goren. I think it was because of the operating difficulties of 
checking them out, repair, correct and adjust the units. 

Mr. Kunn. Mr. Golem, what deficiencies did your inspectors at 
San Diego detect on these MA-4’s when they arrived out there? Do 
you have pictures to show any deficiencies of the MA-4’s? 

Mr. Gotem. We have photographs of MA-4 units, yes. [Hands.] 
Those are MA-4’s. 

Mr. Courtney. One question. Are those from the group of 5 or 3 
that were delivered to you, about which you have been speaking? 

Mr. Gotem. I would have to check the serial numbers on those. 

Mr. Kuun. When were these deficiencies noted by the inspection 
by either Convair or the Air Force at San Diego, when they arrive 
there ? 

Mr. Gotem. Not upon arrival, no. 
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Mr. Kuun. Was it the basis for rejection of these units and then 
a subsequent reworking of them? 

Mr. Gotem. Not these particular photographs. 

Mr. Kuun. When were these photographs made, and when were the 
deficiencies noted ? 

Mr. Gotem. They are identified there. 

I don’t know when this damage occurred, if that is what you are 
getting at. 

Mr. Tyzer. Mr. Golem, could the attachments of these springs to 
the frame have been designed so they wouldn’t break in operation, 
ordinary operation / 

Mr. Gotem. This would be a matter of opinion. 

Mr. Tyrer. What is your opinion / 

Mr. Gotem. My opinion is, yes, the actual attachment to a chassis 
can be made in such a manner that it will give good service, and stand 
up in use. 

Mr. Harpy. Is there anything further on this point? 

Mr. Kunn. Not on the MA+4. 

Mr. Courtney. Let’s pass to the MA-3 

Mr. Hess. The MA-7. 

Mr. Harpy. Thank you, gentlemen. 

I believe we have reached a good stopping point. We are going to 
be very busy in a few minutes on the floor. So the committee will 
stand in recess until tomorrow morning at 10 o’clock, 

(Whereupon, at 12:05 p. m., the subcommittee adjourned, to re- 
convene at 10 a. m., of the following day, Wednesday, April 3, 1957.) 





STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


WEDNESDAY, APRIL 3, 1957 


Houses or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D.C. 

The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the subcommittee) presiding, with the following members 
present: Mr. Hess, Mr. Rivers, Mr. Cunningham, Mr. Thaw Mr. 
Hardy, and Mr. Miller. 

Mr. Héserr. The committee will be in order. 

Mr. Courtney. Mr. Chairman, we had concluded yesterday with 
the discussions of Convair’s subcontract on the MA-4’s, and we were 
about to go into a consideration of the MA~7, which is a current 
contract, 

Mr. Hess. Mr. Courtney, before you get to that, may I ask just 
one question, of either one of the gentlemen. 

Was my understanding of Mr. Asch’s statement here that 1 of 
these shipments was damaged; 1 of these conditioners was damaged in 
shipment? Were any of those mentioned yesterday; the ones that 
were damaged in shipment ? 

Mr. Gotem. I think you are referring to the railroad bad handling, 
which concerned MA-7 units. 

Mr. Hess. Oh. Then they were not in the MA-4’s that were talked 
about yesterday. 

Mr. Héserr. All right, Mr. Courtney. 

Mr. Courtney. Now, let us consider the contract for the MA~-7 
units, Mr. Golem, if you are to answer for the company. The original 
scheduled delivery of those units was what ? 

Mr. Gotem. One unit was to be delivered on February 24, 1956; 
20 on March 30, 1956; 3 on April 27, 1956—these would be those on 
the purchase order 272960-SD—and an additional 17 units against 
purchase order 272961-SD, on April 27, 1956; 20 additional units on 
May 25, 1956; and the balance of 4 on June 29, 1956. 

Mr. Courtney. Now, what was the state of performance and deliv- 
ery under these contracts as of December 21, 1956? 

Mr. Gotem. We had received 4 units by December 4, 1956, and 4 
were in transit on December 26, 1956. 

Mr. Courtney. Those were the only deliveries? 

Mr. Gotem. Up until that December 21. 

mee Courtney. And subsequent to that, have you received other 
nits ¢ 
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Mr. Goiem. Yes. 

Mr. Courtney. How many? 

Mr. Gotem. We received those four that were in transit. They 
arrived on December 26, 1956, at our plant. Six additional units 
were received on January 4, 1957, and three on January 14, 1957. 

Mr. Courtney. Now, after the units were delivered, did your 
company make an inspection of the units? 

Mr. Gotem. Yes. 

Mr. Courtney. And will you tell us what you found and what was 
done in reference to these units? 

Mr. Gotem. Well, we found numerous discrepancies on all units 
that were received, a total of 17 up until that time. We have dis- 
crepancies on serial No. 7001—93 discrepancies. 

Mr. Courtney. Mr. Chairman, for the information of the com- 
mittee, we have tabulated here the list of inspection reports which 
Mr. Golem is about to refer to now—page 2. 

Mr. Gotem. Those discrepancies are indicated in some of these 
documents here [indicating] with photographs to show what they 
are. 

Mr. Courtney. You have the photographs? 

Mr. Gotem. Yes, sir. 

Mr. Courtney. Now, tabulated on each page, under each item num- 
ber, commencing with 7001, are the number of discrepancies which 
you discovered as a result of the inspection ? 

Mr. Gotem. That is correct. 

Mr. Courtney. Are those numbered as they were received, Mr. 
Golem ? 

Mr, Gotem. I believe so. They are serially numbered, and I would 
think so. 

Mr. Hess. For example, the first four that were received on the 
4th of December; they would be No. 7001, 2, 3, and 4? 

Mr. Gotem. That is correct. 

Mr. Courtney. Now, do you have the photographs, Mr. Golem, 
for the subcommittee ? 

Mr. Gotem. Yes; we can show photographs for any one of these 
serial numbers that are listed here. 

Mr. Courtney. What is that? 

Mr. Gotem. We can show photographs of the type of discrepancies 
for any one of these units received. We have a group here, and also 
there. [Indicating. | 

Mr. Courtney. Rather than take the whole batch, could we take 
the first one, for example, 7001 ? 

Mr. Hénerr. May I suggest that the witness read down—I notice 
they are numerically numbered, 7001 to 17. Read the discrepancy 
number on each one for the record. 

Mr. Courtney. Let’s take the folder you have right in front of 
you, Mr. Golem. 

Mr. Gotem. 7003 ? 

Mr. Courtney. Yes, sir. 

Does that contain the photographs with reference to item 7003 ? 

Mr. Gotem. That is right. 

Mr. Courtney. Will you show those to the committee, then ? 

(Mr. Golem hands. ) 

Mr. Mixer. Mr. Chairman? 
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Mr. Hépserr. Yes, Mr. Miller? 

Mr. Mitier. At this time, wouldn’t it be well also to get into the 
record the fact that of the whole 17 not one of them was perfect? 
They were all delinquent. 

Mr. Héserr. That is what I wanted him to read into the record, the 
discrepancy number on each one. 

Mr. Mixer. And a statement by Mr. Golem, I believe, that all 17 
were delinquent, that there was no one unit that was submitted that was 
accepted, 

Mr. Heserr. They were all rejected, as I understand it. 

Mr. Gotem. Yes. 

Mr. Héperr. All 17. 

Mr. Gouem. Yes. 

Mr. Courtney. Now, so we may be clear, then, Mr. Golem, will you 
read into the record the item number, and the discrepancies you re- 
ceived, and the terms of the inspection ? 

Mr. Gotem. The terms of inspection was Air Force inspection at 
norreses which is at the Recony plant, at the time the shipments were 
made, 

All, however, are subject to final inspection and acceptance at our 
plant in accordance with our terms and conditions of our contract 
with this company. 

We made this inspection review and documented it with these photo- 
graphs in the following order. 

The serial numbers 7001 through 7017-——— 

Mr. Heperr. Let me interrupt you. 

oouge had been previously passed by the Air Force inspector at the 
plant: 

Mr. Gotem. That is correct. 

Mr. Hesert. As perfect, without discrepancies? 

Mr. Gotem. That is correct. 

Mr. Hesert. They were passed by the Air Force inspector at the 
plant without discrepancies. 

Upon arrival at your plant, you found these discrepancies? 

Mr. Gotem. That is night. 

Mr. Héperr. All right. Now, read them. 

Mr. Gouem. In the same sequence, the discrepancies found are 93, 
92, 103, 117, 110, 117, 116, 109, 81, 71, 69, 85, 86, 97, 67, 101, and 70. 

Mr. Courtney. Now, what disposition has been made of these units, 
as of now, Mr. Golem ? 

Mr. Gotem. We rejected the entire quantity and shipped them back 
to the Recony factory for their review, and comments as to how they 
might proceed to replace or correct, and we expect them to perform 
under the contract. 

Mr. Rivers. Mr. Chairman, may I ask Mr. Courtney a question? 

These numbers here, and the discrepancies: that means that num- 
ber of discrepancies—— 

Mr. Courtney. Each one. Unit 7001 had 93 individual things 
wrong with it. 

Now, Mr. Chairman, perhaps we could distribute to the members 
some of these photographs for comparison with the number of dis- 
crepancies. 
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Mr. Gotem. Here is a similar one, if you would like to have another 
man look at it. I would like to explain that there are little notes on 
the photograph that point out the pertinent things pointed out in 
each photograph, and we could show you what we mean. Would you 
like another one for the committee? [Hands. | 

Mr. Hésert. All right, Mr. Courtney. 

Mr. Courtney. Mr. Golem, I have one question of a general nature 
while this is going on, and then perhaps we will get you to explain 
these discrepancies from any series of photographs. 

As a production man, or were you in production in your own Con- 
vair plant, would it be important to know when you were inspecting 
a plant for production capacity all of the contracts that were required 
to produce within any stated period, as, for example, Government 
primes as well as subcontracts ? 

Mr. Gotem. Most definitely. 

Mr. Courrney. In other words, in your opinion, that would be 
essential to an understanding of the capacity and capability of the 
contractor at any one time? 

(Mr. Golem nods.) 

Mr. Courtney. To know the volume of work to which he was com- 
mitted. 

Mr. Gorrm. Make a determination as to the man-hours and plant 
loading, definitely. 

Mr. Courtney. I think that is all at this time. Mr. Kuhn would 
like to point out to the committee some of the items. 

Mr. Kuun. I have before me a folder with photographs which 
is marked serial No. 7010. In going through these, I will read the 
caption on the bottom of the photograph and pass it to you, Mr. Golem, 
and have you explain that a little further. 

Mr. Gotem. All right. 

Mr. Kuun. The first photograph before me is captioned at the 
bottom : “Broken Wire, No Locking Devices, Poor Welding, Excessive 
Spatter.” 

‘Would you look at that, and point out just where those discrepancies 
arise and explain a little further just what they are? 

Mr. Gotem. Did you want to me show it? 

Mr. Courtney. Can the members see Mr. Golem’s photograph? 

Mr. Héserr. Yes, they each have one. 

Mr. Courtney. No, each is not identical. Each is a separate unit. 

Mr. Gotem. What we mean by broken wire: here is an electric 
wire with a terminal on it, and there is an exposed area between the 
slipping of the cable terminal to the wire so that a short circuit obvi- 
ously would be between here and any metal that it might come in 
contact with. 

Normal procedure would be that your insulation comes up to the 
terminal with no possibility of a leak. 

No locking devices would be lockwashers, cotter keys, or secur- 
ing bolts and nuts into position so they can’t jar loose or in stretching 
in elongation you wouldn’t have the possibility of loosening up and 
becoming loose parts as a result. 

Poor welding and excessive spattering: The weld, as any welder 
would see, is a very rough—it looks like lack of penetration. It is 
uneven welding, interrupted welding. And the spatter is indicated 
by an electric arc spattering over adjacent areas. 
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Mr. Rivers. Could I ask a question right there ? 

Mr. Gotem. Yes, sir. 

Mr. Rivers. Does that indicate not only poor welding but poor 
inspection / 

Mr. Gotem. Yes, sir. 

Mr. Rivers. I mean, at the plant ¢ 

Mr. Gorm. Yes, sir. 

Mr. Rivers. The factory ¢ 

Mr. Gotem. Poor quality control. 

Mr. Kuun. I have another photograph—— 

Mr. Héperr. I would suggest we not go into each one individually, 
but give these general descriptions, because it would be repetitious. 
We want the general idea. 

Mr. Gotrm. All right. Might I suggest some pertinent areas? 

Mr. Héeerr. Just hit the highlights. 

Mr. Kuun. Thumb through them and hit the highlights. 

Mr. Gotem. We saw something about the spring attachment to a 
different serial number. That was an MA-4, if you will recall, yes- 
terday. Here is one that very definitely indicates a bad practice of 
installing. Someone obviously went inside to make nut clearance to 
attach this spring U clip and hammered away to round out a struc- 
tural member, to the extent that a definite hole appears in order to 
permit the nut to be applied (1) weakening the structure and (2) 
showing very poor edge distance, dimensional control, weakening of 
structure, bad practice of mechanics of attaching an important thing 
like an undercarriage or an axle installation to a unit. 

Mr. Courtney. Now, could a thing like that be determined on visual 
inspection by an Air Force inspector at the plant ? 

Mr. Gotem. Very definitely. Itis very obvious. This one we looked 
at. Here is a U bolt of the same general area, in which the bottom 
backup plate was obviously not consistently measured and drilled 
and located so that you had alinement of your U bolts. 

U bolts are canted, setting up stresses. 

Mr. Courrnry. Could that be determined by a visual inspection at 
the plant? 

Mr. Gotem. Definitely. Typical here is the exhaust shrouding and 
the exhaust from the engine, interfering with the cranking device. 
For instance, the aperture for installing the hand crank; you could 
not put the crank on without removing the exhaust pipe. 

Mr. Courtnry. That is for starting the motor ? 

Mr. Gotem. To hand crank the motor. 

Mr. Rivers. That is an emergency proposition ¢ 

Mr. Gotem. For emergency. There is an electric starter on it. 
But nevertheless, it is an impractical design installation, and ap- 
parent carelessness. Corrosion is indicated here. Any corrosion on 
any piping or plumbing is obviously something that should have 
been cleaned, even with a water bath to remove fluxes. 

Here is an installation of a clamp in the ducting circuit: (1) The 
clamps are too large and have been drawn down as far as they can 
with no more thread tolerance to ever tighten it, and (2) notice that 
the clamp also crushes and therefore is off the pipe that was installed 
for the support. That is, the clamp is drawn down—like putting a 
sleeve on here. Instead of having it here, they drew the clamp down 
without the structure underneath it to be clamped in that area. 
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Bolts and nuts are typical problems. 

There are numerous cases where nuts are not fully threaded; in 
other words, short bolts were used, so you do not have the mechanical 
strength of the nut that was designed for the use of a nut. In other 
words, insufficient threads engaged, for tear-out. 

There are numerous cases of bolts drilled too close to the edge. We 
say lack of edge distance is 214 times the diameter of the rivet or bolt 
that you would remove back from the edge in order to have your nut 
and bolt hole back in far enough so that it wouldn’t be susceptible to 
tear-out. Is that clear? 

Mr. Courtney. Mr. Golem, may I ask a question right here? Any 
of the damages that you have referred to here are such as would 
occur in transit or are they, in your opinion, as a result of manu- 
facture? 

Mr. Gotem. The ones I have talked about are workmanship and 
design problems; malfunctioning of the supervision and the inspection 
and inadequate control, lack of experience and knowledge on the part 
of the people who were doing this job. 

There probably is damage in some of these photographs here. Ob- 
viously, we know that one car was questioned in transit as to rough 
handling of the car by the railroad. Broken axles, wheel out of aline- 
ment because the axle caved in—this probably is definitely bad han- 
dling in transit. 

But the things I have mentioned here are not. 

But there are numerous cases where engine-mount lugs, holddown 
points, attaching the engine to the structure, are cracked. Many of 
them are not due to transit. They are bad-weld cracks. 

Might I say, also, that the specfications to which these units were to 
be built provide specifically that such unit shall be designed and con- 
structed in such a manner that they would be expected to withstand the 
normal transportation jarring and shaking, et cetera. It is in the 
Government specification. 

Mr. Rivers. May I ask a question there, Mr. Chairman. 

Mr. Hépert. Mr. Rivers. 

Mr. Rivers. Therefore, you don’t feel that these weld cracks are 
attributable to transportation handling ? 

Mr. Gotem. Except for the possibility of that one car and certain 
of the areas. Those units in that 1 car—we think there were 4 of them 
in there—obviously some of that damage could have been and is in weld 
areas that did crack. 

But also the whole axle caved in and the whole unit dropped down; 
so that particular group, yes, were probably subject to some extent to 
damage. 

But had the job been properly designed and built and inspected and 
there was quality workmanship and proper penetration of welds and 
structural design in the unit, then I would say that as much damage as 
was caused should not have been caused. 

But, then, definitely, there are many, many, many discrepancies of 
the type we are talking about which had nothing to do with trans- 
portation, other than ordinary transportation risk. 

Mr. Rivers. From your knowledge in welding and your experience 
in inspection—what normally causes cracking of welding?. I know 
a little something about welding myself. 
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Mr. Gotem. Lack of proper penetration. 

Mr. Rivers. Airholes? 

Mr. Gotem. Inaccurate application of the weld, the skill of the 
man 

Mr. Rivers. Airholes and the like? 

Mr. Gorem. Airholes, the lack of removing the scaling and the 
fluxing action of your rod. It could be rod. It could be caused by 
numerous things. I think here, from what we see, it is incompetent 
welding, inexperienced welding. 

Me. Erveee. Inexperienced welding ? 

Mr. Gotem. Welding generally should give you equal strength. 

Mr. Courtney. Mr. Golem, then if I understand you correctly, of 
the discrepancies as you have enumerated them here, only four units 
had experienced any difficulty in transit, any damage by the railroad ? 

Mr. Gotem. That is right. Normal transit. 

Mr. Courtney. Now, as I understand it, then, you have carefully 
tabulated and enumerated all of the discrepancies that you have re- 
ferred to and you have pictures on most of them. 

Mr. Gotem. You mean our company—— 

Mr. Courtney. Yes, sir. 

Mr. Gotem. Qualified inspection have. I haven’t. 

Mr. Courtnry. Your company. 

Mr. Gotem. Our company did, that is correct. 

Mr. Hénert. Now, in connection with these discrepancies, I have a 
total—out of the 17 total units, there were a total of 1,584 discrepan- 
cies. That is what your figures add up to. 

Mr. Gorem. I personally did not add them. That is probably 
correct. 

Mr. Hésert. Give or take 1 or 2. 

Mr. Kuun. Yes. 

Mr. Hésertr. The total number of discrepancies: 1,584, in 17 units. 

(Mr. Golem nods.) 

Mr. Héverr. That is better hitting average than Ted Williams, on 
or off the field. 

All right, Mr. Hess? 

Mr. Hess. I would like to ask you a question, Mr. Golem. With 
reference to these first four that were delivered on the 4th day of 
December—those are the only ones I am interested in right now— 
7001, 2,3, and 4, were any of those damaged in transit ? 

Mr. Gotem. Yes. 

Mr. Hess. Those were the ones that were damaged in transit? 

Mr. Gotrem. They were in the car that was badly handled by the 
railroad. 

Mr. Hess. The first four? 

Mr. Gotem. That is right. You might want to look at 17, which 
is the last serial number. That would be a cross index as to did 
they get any better. This is outside of that damaged area for'sure. 
This is the last unit. Would you like to have me tell you what I think 
about this one ? 

Mr. Hess. Not right now. I want to follow this for just a second. 
Your inspectors, the inspectors of Convair. 

Mr. Gotem. Yes, sir. 

Mr. Hess. Inspected these units, and rejected them ? 
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Mr. Gotem. That is right. 

Mr. Hess. Did the Air Force inspectors at Convair have any know]l- 
edge of your having rejected them ? 

Mr. Gotem. They have concurred in our inspection at Convair. 

Mr. Hess. You have Air Force inspectors at Convair ¢ 

Mr. Gorem. Cognizance inspection is on the job at all times, in our 
plant, watching and coordinating with our quality, control, and in- 
spection organizations. 

Mr. Hess. So that on or about the 4th day of December, probably a 
few days after that—— 

Mr. Gotem. A little after. 

Mr. Hess. The Air Force knew that you had rejected these first 
four units? 

Mr. Gotem. I would say it might have been more than a few days, 
because the car was damaged 

Mr. Hess. Let’s say a week. 

Mr. Gotem. A week or so. 

Mr. Hess. It was prior to the 2ist of December; was it not? 

Mr. Gotem. I would think so. 

Mr. Hess. Allright. That is all. 

Mr. Courtney. We have some other questions, Mr. Chairman. 

Mr. Tyrer. Mr. Golem, of the first four units, were any of them in 
such condition that you could run them ? 

Mr. Gotem. We tried torun one, operate it. 

Mr. Tyter. Yes. Did you have a report of what happened when 
you tried to run this one unit ? 

Mr. Gotem. Yes. 

Mr. Tyter. Would you, sir, read that to the committee ? 

Mr. Gotem. This is the report made by our engineers. 

The subject is SE-0960-803, air-conditioner operation. 

The memorandum is dated January 11, 1957. 


The following is a résumé of the events that took place from December 7, 1956, 
through December 22, 1956, during the attempt to operate the Recony air-condi- 
tioner No. 7004, P/N SE—0960-803. 

An assist order initiated by Mr. V. J. Park (65-1) to E. W. Manning (25-7) 
requested that the subject air-conditioner be served (refrigerant excluded) under 
AWO 18446, cost code 24 and was assigned the job No. 103219. 

Upon receipt of the above assist order, the unit was towed to the shop where 
it was lubricated, fueled, and 8 quarts of engine oil added. Note: No. 7004 was 
chosen because its running gear, though damaged, was the only unit of the four 
that could be towed. At this time, the spark plugs were pulled, cleaned, reset, 
and reinstalled. It was noted that the spark plugs were marked up and appeared 
to be used plugs. The unit’s battery was moved to the battery shop for servicing 
and a Convair battery substituted to facilitate a preliminary runup. The throttle 
was found to need adjustment and rework. The compressor electric clutch 
switch was left on “‘ventilate” because the refrigerant system shutoff valves were 
not opened at this time. 

The engine was then started and found to be running very erractically so a new 
set of plugs were installed. This did not correct the trouble but some improve- 
ment was noted so it was decided to investigate this further after moving the 
unit to building 7 for a refrigerant system check. A verbal request was made 
and granted to include this work on the aforementioned assist order. 

At building 7 the unit was started, refrigerant valves opened, and system 
checked before pumping down and shutting off. The engine magneto was 
checked, a spark plug wire replaced, and a repair kit installed in the fuel pump. 
The unit was again started and although the engine was not coming up to 2,600 
revolutions per minute, the refrigerant system was given a visual check which 
indicated several bad leaks. The unit was shut down at this time awaiting 
further orders. 
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The next day, Mr. Harvey Judd of Joe Davidson Associates, representing the 
Recony Corp., was present, and requested a rundown of what had been ac- 
complished to date. This was done along with checking the unit. A leaky gas 
tank was discovered; inspection was terminated. Engineering suggesting swap- 
ping tanks with another unit, but Mr. Judd said they were not interchangeable. 

The unit was then secured, and sent down to the garage where the gas tank 
was removed, repaired, and reinstalled. 

Next, the unit was moved to building 7 where it underwent an extensive leak 
check with a halide torch. The leaks were fixed, the sight glass repaired, the 
dehydrator cartridge replaced, and the freon system recharged. 

At this time, the unit was checked by maintenance personnel in the morning, 
and engineering personnei in the afternoon with the following items found to be 
still not acceptable : 

1. Engine would not come up to revolutions per minute. 

2. Temperature control inoperative. 

3. Manual damper inoperative. 

4. Flowmeter inoperative. 


It was resolved at this time to terminate the test and move the unit to the 
bonded area— 


which is the rejected area. 


It appeared that extensive rework and adjustment was required to enable the 


unit to perform to specifications requirements; therefore it was deemed unadvis- 
able to continue further. 


(Signed) V. J. ParK. 


Mr. Courtney. Now, how much of that damage would you say which 
you have read could be attributable to damage in transit? 

Mr. Gotem. None of it. 

Mr. Courrney. That is all with this witness. 

Mr. Héserr. Mr. Hardy. 


Mr. Harpy. Mr. Chairman, I wanted to refer back to some testimony 


yesterday. Mr. Golem, we talked for a while about the first 3 units 
that were shipped out of the original 8. One of them went to Ladd 
Air Force Base, and two of them went to Eglin, and as I recall it, 
shortly before we adjourned for the day a report was read into the 
record on the deficiencies or the defect or whatever you might call them 
found in units that went to Eglin. 

Do you have any knowledge as to what the present status of those 
original three units is? Are they operating? 

Mr. Gorrem. Personally, I don’t know. 

Mr. Harpy. Mr. Chairman, I have a feeling that we ought to ask 
the Air Force to get us some information about what happened to the 
original eight units that were shipped, Mr. Courtney asked you, was 

Now, in your testimony yesterday, when reference was made to the 
original eight units that were shipped, Mr. Courtney asked you, was 
the unit as delivered to you in a form capable of use, and you said as it 
turned out it wasn’t. 

Then he asked you what you meant by that, and you said: 


All of the MA-4 units were questionable in their operation life. 


And in pursuing that a little further, you referred to the deficiencies 
as malfunctioning and said that they didn’t operate for a life period, 
the normal expected life period. 

Well, now, that leads me to this question, that was in my mind yes- 
terday and we didn’t get to it. What is an expected life period of one 
of these units? 

Mr. Gotem. I think we should separate running gear and then the 
powered source. 
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Mr. Harpy. All right; let’s talk about the unit itself rather than the 
mobility. 

Mr. awit The normal engine overhaul and repair should be good 
for 4 or 5 years, 6 years. 

Mr. Harpy. Well, your testimony led me to believe yesterday that 
the units couldn’t be relied on from day to day. Is that accurate or 
did I get an improper conclusion ? 

Mr. Gotem. You have a correct interpretation. 

Mr. Harpy. That was a correct understanding of your testimony, 
that they couldn’t be relied on from day to day ? 

Mr. Gotem. That is right. 

Mr. Harpy. Now, of those that have been delivered thus far from 
the origin or from the subsequent deliveries, is the operating experi- 
ence any better? Has it improved ? 

Mr. Gotem. The last part I didn’t get. 

Mr. Harpy. Of the units that have been delivered under this con- 
tract, is your operating experience improving ? 

Mr. Gotem. No, sir. 

Mr. Harpy. You mean, then, that the performance of the units that 
ame been thus far shipped under this contract have consistently been 

ad ? 

Mr. Gotem. That is right. 

Mr. Harpy. I would like to go back to the basis for your original 
award. As I recall the testimony yesterday, this was originally a 
procurement intended for 73 units, and it was a sealed bid procedure, 
is that right? 

Mr. Gotem. Confidential mail sealed-envelope bid procedure. 

Mr. Harpy. Under definitive specifications? ; 

Mr. Gotem. That is right. 

Mr. Harpy. As I recall it, you had three bids—there were three 
bids mentioned. I don’t know how many you had, I believe you said 
you had six. 

Mr. Courtney. Six. 

Mr. Harpy. The first one was about $10,000 a unit, and the low was 
about $6,000 a unit. 

Mr. Gotem. That is right. 

Mr. Harpy. And you made the award on the basis of around $7,000 
a unit, in round figures, is that about right ? 

Mr. Gotem. That is right. 

Mr. Harpy. Now, we didn’t explore the reason that you didn’t 
accept the lowest bid, that I recall. 

Mr. Gotem. Yes. 

Mr. Harpy. Well, as I understood it, there was a statement to the 
effect that the lowest bidder had put in a condition or suggested a 
change in your specification ; is that right ? 

Mr. Gotem. They suggest that we might be able to use their design 
unit that they had, which was a substitute design for what our 
engineering 

Mr. Harpy. That was offered then on a “or equal” basis—is that 
what that was esssentially ? 

Mr. Gotem. Our engineering evaluation couldn’t assess it on an 
equal basis, as a substitute because the unit would not meet the 
requirements. 
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Mr. Harpy. Well, the only thing that I was trying to develop in 
connection with that: The lowest bid was turned down because it did 
not conform to your invitation ; isn’t that right? 

Mr. Gotem. That is right. 

Mr. Harpy. Well now, in the final analysis, was your award made 
on the basis of conformity with the original invitation? Didn’t you 
make some substantial changes? 

Mr. Gortem. There were a series of engineering changes that did 
take place. 

Mr. Harpy. Well, the original award of eight was based on a trial 
run; that is correct, isn’t it? You wanted the eight for a trial per- 
formance to see how the thing worked out? 

Mr. Gotem. No. 

Mr. Harpy. Why didn’t you order all 73 of them to start with? 

Mr. Goirm. Because there was not in existence a designed unit 
which would come up to our engineering requirements for the ground 
support required by our improved aircraft. And we knew that we 
had to have units that would come as close to this requirement as 
possible. We knew that the Air Force was also coordinating with 
our engineering with respect to, at a later date, as the aircraft was 
progressing in its design requirements—— 

Mr. Harpy. Well, Kadn's Resatty previously built some MA-4’s? 

Mr. Gotem. I do not think that they built MA-4’s previously. 

Mr. Harpy. Well, had anyone in the industry built this kind of an 
air conditioner with this capacity to meet the demand, as far as output 
and performance, that this one was supposed to put out ? 

Mr Gorem. To my knowledge, there was not an existing unit that 
would meet our specification requirements. 

Mr. Harpy. Well, then, the thing that I was really trying to under- 
stand was whether acceptance of the Recony bid and the ordering 
of 8 initial units constituted acceptance of the bid proposal for the 
entire 73% Did it or did it not? 

Mr. Courtney. Mr. Golem, the reporter can’t get it. 
nodding your head. 

Mr. Gotem. Yes. 

Mr. Courtney. That is right. 

Mr. Harpy. So that when the 8 units were ordered actually you 
were making an award of the entire 73, but just holding up the de- 
livery period until you had worked out the kinks of the original 8; is 
that the idea? 

Mr. Gotem. I wouldn’t say kinks. Until we had made a final deter- 
mination of what further east were needed for the improved 
operations that were required. 

Mr. Harvy. Well, from your testimony yesterday and what of it 
I heard this morning, I didn’t get the impression that you were 
satisfied with the performance of any of the eight that were delivered. 

Mr. Gotem. We are not. 

Mr. Harpy. I am just trying to understand what happened. 

Maybe it is a deficiency in the design. I don’t know whether it is 
the design, workmanship, or what. But I have a little trouble under- 
standing why there was a telegraphic order for the additional 65 
when you hadn’t gotten any performance out of the 8 that you con- 
sidered were unsatisfactory. That is the simple question in my mind. 


You are 
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Mr. Gotem. Well, the commitment would have to be made to initi- 
ate action by a vendor to buy parts and materials, and get underway 
for what was then known and later identified as MA~7 type of unit, 
which has greater capacities and is an improved design from the MA-4 
which we took as an interim unit. 

Mr. Harpy. My only thought—and I am not doing this in criticism 
but to try to understand what did happen. I am having a little trouble 
understanding why Convair would have ordered an additional 65, or 
issued instructions to proceed with fabrication of the entire order, 
before they had a single one of the original 8 performing satisfac- 
torily. That is the only question in my mind. 

Mr. Gotem. Sir, I can only say that time did not permit. In fact, 
we were in urgent need of units at the time we placed the order for 
the first one. 

Mr. Harpy. Whether or not they would work, Mr. Golem? 

Mr. Gotem. We needed them. We had to have units. 

Mr. Harpy. You needed them, and now you have gotten 17, and 
your testimony is that not any of them worked satisfactorily. So you 
haven’t accomplished a thing in the world. 

Mr. Gotem. That is correct. We know that this is a very difficult 
and bad situation. ; 

Mr. Harpy. Well, my only question, and the only thing I am trying 
to understand—and we have it continually, it seems to me. We are 
getting illustrations of the same thing up here. Where we proceed 
with a production of an item where it has not been demonstrated that 
it can work, and then we get a whole batch of something on our hands, 
none of which will perform, and we in effect have got to start over 
from scratch if we are going to get anywhere with it. And I just have 
a little trouble understanding how a concern like Convair, with all 
the experience that you have had and the knowledge and the know-how 
that you have in this business, would order an additional quantity of 
an item that you hadn’t gotten the first one to work for you? 

Mr. Gore. Sir, I would like to add something here. 

We did obtain units from another source of the type, MA~7 type, 
which are working, which are being delivered, and which are sup- 
porting the ground-support-airplane program. 

It is true that we many times in our business must make commit- 
ments with lead-time factors prior to the proving of a prototype. This 
is a regular occurrence in the aircraft-procurement program. 

The lead time in procurement for components today runs from 6 
months to 2 years, depending upon the technology that is required 
in many of these units. 

We necessarily could not wait, because of the delivery requirements 
under which we are working for an end product, to prototypes and 
prove out units before we proceeded. 

Mr. Harpy. Well, I don’t understand this type of operation here, 
Mr. Chairman. 

Mr. Gotem. This is factual, sir. 

Mr. Harpy. Oh, I understand it is factual. And I see illustrations 
of the same thing all the time. It doesn’t make me any happier with 
the way we are operating. 

Mr. Gotem. I know. 

Mr, Bares. Mr. Chairman ? 





STUDY OF ARMED SERVICES PROCUREMENT ACT 549 


Mr. Héperr. Mr. Bates? 

Mr. Bares. Mr. Chairman, if I understand Mr. Hardy’s question, 
his question is, Why did you order an additional 65 when you didn’t 
have any that were presently operating? Is that your question? 

Mr. Harpy. You didn’t have any that were operating, and you didn’t 
have any that you had any reasonable assurance you could make 
operate, according to the testimony as I have understood it. 

Mr. Bares. Well, do I recall that your original order required a 
confirmation of the 65 within 20 days after you gave the order for 
the original 8? 

Mr. Gotem. That is correct. 

Mr. Bares. So as a matter of fact, you didn’t have any on hand at 
all, operating or otherwise, at the time you gave the order for the 65? 

Mr. Gotem. No. If there is any question, did Convair, as the gen- 
tleman said—he said he could not understand why Convair would 
have such a procurement practice. 

Believe me, we don’t buy things where we have any reason to believe 
that a source is incompetent, and unable to perform. 

Mr. Bares. Well, you didn’t have any on hand. 

Mr. Gotem. We had no bad experience at the time that we took up 
the option on the additional 65 units. 

Mr. Bares. Was there any reason why you waited until the 1st of 
December to confirm your telegram of August ? 

Mr. Gotem. The only reason is because the clarification of the 
additional specification requirements, which was being coordinated 
with the Air Force at that time, in order to result in a finalized work 
statement, and engineering requirement for our task. 

Mr. Bares. Now, the waiver that Mr. Asch referred to was not ap- 
plicable to these particular ones, as far as shipment from his plant was 
concerned ¢ 

Mr. Gotem. I don’t know what waiver—— 

Mr. Bares. He indicated in his testimony that certain of the ship- 
ments to Convair—that the inspections in his plant were waived. 
These are not the particular ones to which he referred ? 

Mr. Gotem. No—yet, I think they are a matter of this overall dis- 
cussion here. Those were the first 8 MA-4 units on which reference 
was made to Convair, not making our inspection at our plant. 

They were directed to ship directly to the Air Force base—that is 
the group you are thinking of. 

Mr. Bares. Well, this crash program. He referred to the crash 
program. Mr. Asch is here. Do you want to answer that question, 
Mr. Asch? To which ones did you refer when you related your state- 
ment to the crash program ? 

Mr. Ascu. The waiver of inspection, sir, related to eight, but I 
also referred, I think, to production in advance of any first article, 
and the waiver of all quality-assurance tests and all sampling tests. 

Mr. Bares. On the 65 as well? 

Mr. Ascu. Yes, sir. 

Mr. Bares. That all of that was waived as far as you are concerned ? 

Mr. Ascu. Yes, sir. There was the assumption of costs on the part 
a Convair for any retrofitting that would be necessary by reason of 
that. 
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I should like later, I think, perhaps if you would give me an oppor: 
tunity, sir 

Mr, Bares. That was one question running through my mind, 
because Convair apparently gave you the authority to ship these with- 
out plant inspection at your source, if I understand the situation 
correctly. 

Mr. Ascu. Plant inspection was not arranged, I don’t believe, sir, 
until August 1956. 

Mr. Bares. Until August of 1956? A year after the original 
telegram. 

Mr. Ascu. Yes, sir. 

Mr. Bares. And prior to that time there was to be no inspection 
at your plant. 

Mr. Ascu. No, sir. 


Mr. Harpy. Mr. Chairman. I would just like to understand 
what did transpire in this original award. As I understood the 
testimony yesterday, the original 8 were ordered with an option 
on ordering the remaining 65. And as I further recall it, there were 
2 periods mentioned in there, one of 20 days, and the other one of 
45 days. 

Now, I don’t recall that we cleared up the distinction between the 
na of the option at the end of the 20-day period or at the 
end ot the 45-day period. What was the difference between those 
two? 

Mr. Gotrm. The option was handled by a wire authorization to 
Recony to proceed with the additional 65 units in August. July 18 
was the date of the order on the 8 MA-4 units. 

Mr. Harpy. What was the date of the order on the 8 MA-4? 

Mr. Gotem. July 18. 

Mr. Harpy. And the telegram was sent—— 

Mr. Gotem. August. 

Mr. Harpy. In August. Well, was that within the 20 days? 

Mr. Gotem. I think it was within the 45 days. I don’t have that 
wire here. 

Mr. Harpy. Well, what was the object of the 2 cutoff periods, 1 of 
20 days and 1 of 45 days? 

Mr. Gotem. This was the manner in which they had quoted their 
figures, that the price difference, I believe, was $3,000 per unit, within 
20 days, and $2,000 per unit if it was not exercised until 45 days. 

Mr. Harpy. Well, then, let me ask you this question. What was 
the advantage in having either the 20-day period or the 45-day period 
if you were not going to be able to get a unit that you could test and 
run and see whether or not it performed within that period? 

Mr. Gotem. The purpose was to authorize the procedure of com- 
mitting for purchase materials and parts and equipment, in order 
to arrive at the earliest possible delivery dates. If we had not placed 
the commitment we could not have held the company to an earlier 
delivery schedule, which was very important. 

Mr. Harpy. Well, I understand the need to come within a reason- 
able period, if you are going to anticipate a particular delivery sched- 
ule. But I am trying to understand what advantage you had in 


having either 20 days or 45 days after the award—after the instruc- 
tions to build the 8. 





STUDY OF ARMED SERVICES PROCUREMENT ACT 551 


Why didn’t you award the whole 73 at the beginning? 

Because you didn’t accomplish a thing, did you, by waiting? 

Mr. Gotem. Yes. 

Mr. Harpy. What did you accomplish? 

Mr. Gotem. We knew that we were buying MA-4 units, as an in- 
terim design concept, and in this period our engineering and the Air 
Force at Dayton were attempting to determine what a spec. design 
requirement would have to be for utilization of a unit under our type 
of aircraft in the field. 

The MA-4’s, it should be clear, is an interim type of design for the 
objectives that we were looking for. 

Mr. Harpy. Well, what happened in that 20 days or that 45 days 
to justify waiting at all? 

Mr. Gotem. There was this engineering, and Air Force coordina- 
tion as to the requirement of the design for the units, that we desired. 

Mr. Harpy. Did they really do that? y 

Mr. Gotem. We worked on it, and we did come up with the mobility, 
I believe the electric clutching, and many of the other more or lesser 
caliber of engineering requirements in the design of the MA~7 unit. 

Mr. Harpy. But you had—as I understood the testimony yesterday, 
you had already provided a definitive drawing and some rather specific 
specifications ? 

Mr. Gotem. That is not correct. We had no definitive drawings at 
all. We had a work statement callout in a basic concept work require- 
ment for an objective. 

There was no definition of the specifications, as to the detailing of 
design or detailing of the ultimate expected requirement of the vehicle 
that we were attempting to buy. 

Mr. Harpy. Then I misunderstood your testimony yesterday. 
Because, I thought that that was the basis on which you had sought 
to make your procurement under a sealed bid procedure. 

Mr. Gortrem. No, sir. 

We did have these work statements and engineering reports of the 
concept of what we were after. This was the basis for the bid. 

Mr. Harpy. The whole thing, the point I was trying to develop 
here just hinges on this idea. 

Mr. Gortem. Yes. 

Mr. Harpy. Why in the world we go ahead and buy a lot of stuff 
that doesn’t do the job we set out todo. That is the whole thing. It 
is Just a lot of money wasted as far as I can see, in a procurement of 
this kind where none of it works satisfactory. 

And over a period of time—now, it has been how long since this 
procurement was originally started ? 

Mr. Bates. A year and three-quarters. 

Mr. Gotem. 1955. 

Mr. Harpy. Nearly 2 years. 

Mr. Gotem. Yes. 

Mr. Harpy. And you haven’t got one working yet. 

Mr. Gorrm. Not from this company. 

We have other units working and there is ground-support equip- 
ment that is doing the job from alternate sources. 

Mr. Harpy. Well, I wasn’t trying to develop the situation with 
respect to individual companies at the moment. The thing I am try- 
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ing to get straight is the practice that is employed. Honestly, there 
ought to be some other better way to do it. And I certainly felt with 
all the engineering skill that we have, that Convair has, and the Air 
Force has, that we ought to be able to do a better job than this. 

All right, Mr. Chairman; I am through. 

Mr. Héserr. Thank you, gentlemen. 

Mr. Courtney. May I ask just one question, please, Mr. Chairman ? 

Now, you mentioned the other source of the MA-7, from which 
you say you are receiving satisfactory articles. 

Mr. Gotem. That is right. 

Mr. Courtney. Did your procedure for procurement follow the 
same pattern that you have employed in the instance here, which you 
described ? 

Mr. Gotem. May I refer that to Mr. May? 

Mr. Gourtney. Mr. May. 

Mr. Gotem. That would be the contract. 

Mr. May. I can’t speak intelligently because we are without docu- 
ments referring to the procurement from the other source. I would 
not say at this time that it was handled in the same manner. 

Mr. Courtney. But in point of time and delivery, how was it 
handled ? 

Mr. May. Sir, I can’t answer that, either. I do know that today 
the alternate source is supporting our requirements. 

Mr. Hésert. Were you forced to an alternate source because of 
the failure of the original source to deliver on time ? 

Mr. May. I would say yes. Basically, that was why determination 
was made to develop this second source, because of the difficulties and 
the lack of scheduled support from Recony. 

Mr. Hésert. Did you a any questions ? 

Mr. Kuun.. One question. . 

I would like to clear up Mr. Bates’ inquiry here, in which he asked 
about the waiver of quality control inspection at the Recony plant. 

Do you have anything in your purchase orders which indicated 
that there is or is not quality control on other than the—on the MA-7 
units, that is other than the eight MA-4 units, for quality control 
inspection, at the Recony plant? 

Mr. Gotem. On July 30, 1956, the United States Air Force quality 
control representative, Troy C. Nell, at San Diego, requested that 
Convair provide for Government source inspection, under purchase 
orders 272960 and 272961, at Recony plant? And on August 9, 1956, 
Convair effectuated this provision by Supplement No. 3 to purchase 
order 272960 and by supplement No. 3 to purchase order 272961. 

Mr. Kunn. Does that answer your question now, Mr. Bates? 

Mr. Bares. Mr. Asch is going to comment on it also later on. 

Mr. Hésert. All right. Mr. Hardy, you have one more question. 

Mr. Harpy. Now, in view of the fact that inspection at the Recony 
plant had been waived and in the light of deficiency that developed in 
the product, now, do you know. what, if anything, either Convair or 
the Air Force did to try to help Recony get this stuff coming out in 
a satisfactory manner ? 

Mr. Gotem. Would you like to answer that, Mr. May? You were 
personally on these field trips. 

Mr. May. We had a number of people at the Recony plant, and I 
am sure the Recony people had visited the Convair plant on numerous 
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oceasions. And I am quite sure, too, that the Air Force people—I 
think it was a Captain Carver from ADC, who had witnessed the 
first article inspection. 

That was on the MA~‘’s, and purchase order 272960, I think it is. 
At that time—and we also had representatives at the Recony plant— 
the article was passed, the first article. It was — it was shipped 
to San Diego and that happens to be one of the items that was 
rejected. Again, the item was rejected on the basis of material and 
workmanship. 

But to answer, again, your question, or to further elaborate, we did 
have a number of people on a number of occasions at the Recony 

lant. 
Mr. Harpy. Well now, here is the point that is involved here. We 
had an emergency procurement. We were desperately in need of air 
conditioners that would perform. This was your contractor. And in 
order to speed up your procurement you were waiving initial inspec- 
tion at the plant. 

Mr. May. On the MA-~4’s, sir 

Mr. Harpy. The only difference between the MA-4 and the MA-7, 
as I understand it, at this point, is just the carriage and the mobility 
feature, with a heating unit, or something of that kind. 

Mr. May. Well, on August 9, 1956, Convair effectuated the provi- 
sion for inspection at source, Government inspection at source, against 
purchase order 272860, by purchase order 272961—supplement No. 3 
on both of the orders. 

We changed the inspection, at the request of the Air Force, inspec- 
tion or Government inspection at our plant in San Diego, to Govern- 
ment inspection to source. 

Mr. Harpy. Was there a price change involved in that change? 

Mr. May. No. 

Mr. Harpy. Now, this was a year after the award, that you ar- 
ranged for plant inspections? 

Mr. May. Oh, yes, sir. 

Mr. Harpy. And you hadn’t received very many units prior to that 
time. 

Mr. May. We had not received any MA~7’s, when this change was 
effected on the MA~—7’s, sir. 

Mr. Harpy. How many MA-~4’s had you received ? 

Mr. May. All of the eight. 

Mr. Harpy. You just received the eight. 

That is all, Mr, Chairman. 

Mr. Hésertr. Thank you, gentlemen, very much. 

Mr, Courtney. Mr. Chairman, that would conclude this phase of 
this particular contract inquiry, with the exception of any remarks 
that Mr. Asch might wish to make. 

Mr. Héserr. Mr. Asch, the committee will allow you to choose what- 
ever method you desire to reply. You may make a statement now 
verbally or if you desire you may examine the record and answer by a 
written statement, whichever way you desire. 

The committee has no desire at all to shut you off, but wants to give 
you every opportunity to present your case. Now, you have whatever 
choice you want. 
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Mr. Ascu. I would attempt to get Mr. Stover from our plant who 
has been examining the units that have returned, sir, and he could 
materially contribute. 

I could probably, by tomorrow morning, have a statement available 
for you gentlemen, if that would be satisfactory. 

Mr. Hesert. Well, you can have a written statement. 

Mr. Ascu. Can we appear to read it, sir. 

Mr. Hésert. Iam afraid not? You have to appear now, Mr. Asch. 

Mr. Hess. He can still file the statement. 

Mr. Héserr. Your statement will have the same effect. It will 
come to the committee of course. _The committee will have the state- 
ment. 

Mr. Ascu. I would like to answer any questions you may have, sir, 
and then prepare a statement, because there are a number of material 
facts—— 

Mr. Hésert. If any member of the committee has any question he 
wants to ask you. 

Mr. Courtney. I think Mr. Bates has a question he wants to ask you. 

Mr. Hésert. In other words, I am trying to impress upon you, Mr. 
Asch, the committee has no desire to cut you off at any time and wants 
you to have a complete opportunity in the same forum to answer any 
questions. 

Mr. Ascu. I thank you, because there are a number of material 
facts involved here. We did try and prepare some statements last 
night, but we didn’t know the extent and area. I have those, which I 
will be glad to leave. 

And in addition I will be glad to make an additional statement on 
what has been brought out this morning. 

Mr. Héserr. I believe that would be a more satisfactory manner 
because then you could be more accurate and in detail, and give you 
an opportunity to review what has been said. 

Mr. Harpy. Mr. Chairman, if I might, I would like to make a sug- 
gestion that maybe Mr. Asch would like to take a little more time be- 
fore sending in a written statement. 

Mr. Ascnu. I appreciate that, sir. 

Mr. Hésert. You have all the time you want, I mean within reason 
of course. 

Mr. Ascn. This is a tedious matter that has gone on for a long time. 
There has been a lot of comments made this morning that I should 
like to clarify for you gentlemen very definitely. I have photographs 
of every one of these nnits that have been returned, and all in badly 
damaged condition. They were witnessed by the three men from the 
railroad company. We happen to have those. They only got in last 
Friday. We have been examining the inspection reports against the 
units. We have some very interesting information. 

I would like to correct certainly any impression that there was not 
damage on the MA-4’s. 

Convair paid for that damage. 

Mr. Bates. That is in-transit damage? 

Mr. Ascu. Yes, sir. I would like to discuss the unit 7004 which 
they attempted to run in the face of a telegram when we had not 
heard from them—in fact, we didn’t hear from Convair from the time 
they received units until March 1, 8 months later. But we heard 
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through our representative a car was damaged on the MA-7’s now, 
the first four. We wired them immediately, cautioning them against 
trying to operate a damaged unit, and asking them to get together with 
us immediately to see what we could do and see what the nature of 
any complaints they had. We heard nothing from them at all in the 
way of any complaint for 12 weeks after receipt of units. 

There have been comments here about an exhaust stack interfering 
with a crank, and I would like to say by written change order the 
exhaust stack was moved into the position that it was at the request 
of Convair. 

I would like to show you a tabulation of the various inspection re- 
' ports, where we have categorized them to show you how many dupli- 

cate items appear on the reports, and how many items relate to changes 
made by Convair. 

I should like to relate to you the handling of the procurement, and 
the numerous changes that were involved. 

The fact that we have produced virtually 25 or 30 sets of piece parts 
as early as February, which were constantly reworked. 

The fact that we waited 3 months for a first article approval, that 
we submitted 3 sets of drawings, the first set being submitted in 
November, with no reply until February 21. 

And I would like to relate to you a number of other facts that I 
consider to be very pertinent to this matter. 

I had hoped to stay off the subject because frankly, I wanted to sit 
down with Convair and acquaint them with the whole background, 
which I am sure they know very well. 

I can show you groups of photographs of the returned units. And 
I can show you letters as early—I can show you at least five requests 
for source inspection, until finally on April 3 we wrote Convair a 
letter, April 3 of 1956, expressing our dissatisfaction with our rela- 
tions. This was 6 months before any MA~7’s were delivered, in which 
we asked them to get a second source. And we volunteered to give 
them any engineering information we had, because our relations were 
so unsatisfactory. is is almost a year ago, gentlemen, that this let- 
ter was written. And we outlined the basis for it. 

We even wrote them the Air Force regulations in connection with 
source inspection, so they would attempt to get source inspection. 

I think many of the items that Mr. Golem has discussed here I can 
demonstrate to you came about because of the necessity to constantly 
rework parts, for which og had an obligation to pay. 

Their contract provides that they pay for all retrofit. Retrofit is 
generally Air Force terminology for rework. 

Mr. Courtney. “Rework” is a little better for some. 

Mr. Ascn. That is right. I would like also to—I slipped in my 
mind because I am sort of carried away here a little bit. The fact 
is that there were no quality assurance tests. This unit had to be put 
out without having a road test, without having an endurance test, 
without having any normal qualification tests that would reveal any 
design deficiencies, something we have never done, and which we em- 
bodied into a letter to Convair, to point out to them the hazards 
involved. 

I would like to acquaint you with a number of other facts in connec- 
tion with Convair visitations. 


89326—57——35 
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The fact that serial No. 7001, the first unit that was shipped, was 
inspected and approved in writing contractually by Convair, that its 
capacity was demonstrated to Convair, and to the Air Force, with 
witness—signed logs, that they sent a man to our factory a week 
before it was shipped, again, to recheck it, and this very same unit 
that Convair inspected in our plant was rejected by Convair on the 
coast. 

One of the units involved was a unit that had originally been made 
up to be a MA~7 with heater, and when the quality assurance tests 
were waived and the two prototypes were removed from the order we 
were instructed to reconvert it. 

So it was a reconverted unit. There are many facets to this thing, 
gentlemen, that I think you should know—not because I feel that 
want to condemn Convair but because I want to certainly keep the 
record insofar as Recony is concerned, quite straight. 

Mr. Harpy. I hope you will take plenty of time and go into this 
thing completely, because I think it is important that we get our 
facts just as complete as it is possible to get them. 

Mr. Ascu. Since we will not—this may be presumptuous, sir. I 
assume that you may not recess until 12 o’clock. I do have some data 
here which I could read to you. 

Mr. Héserr. Well, don’t you think, in your own interests, too, that 
it would be better if you put it all into one statement so we can have a 
good, coherent order of it, instead of just hit and miss here? 

Because I want to give you all the time, all the reasonable time, 
to coordinate your thoughts, and to make the presentation as you want 
to make it. The committee—as Mr. Hardy has suggested, we are in- 
terested in the getting of a complete story. And we will have the 
complete story before any conclusion is drawn by this committee. 

Mr. Ascn. Thank you. 

Mr. Hésert. The committee can well appreciate the position that 
you and your company have been placed in. And because of that 
appreciation of the facts, we want to give you every opportunity to 
state your case. 

Mr. Mriuier. Mr. Chairman. 

Mr. Hévert. Mr. Miller? 

Mr. Mrtrer. I suggest, too, that all of these letters and documents 
that he refers to be submitted by the gentleman as part of the record. 
I would like to see those letters to Convair. 

Mr. Hévert. I presume he will do that. 

Mr. Ascu. I have included some already in the statement I have. 
And I can get the rest out of the files. 

Mr. Hépert. Well, it boils down to this, Mr. Asch. The case is in 
your hands. How good or how bad you make it is your responsibility, 
and not the committee’s. 

Mr. Ascr. Yes, sir, I understand that. 

Mr. Hénerr. You have carte blanche to make a good one. A week, 
I think, would be sufficient time? 

Mr. Ascn. I think so. 

Mr. Hévert. We will give you a week. 

I think we should make available to Mr. Asch one of our copies 
here, and don’t wait for the printer. 
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We will give him a week, which will not delay the issuance at all. 
But made available to you will be one of our stenographic copies. 
' Mr. Asc. Yes; I thank you. 


Mr. Fogo. Mr. Chairman, Mr. Asch has been securing a copy of all 


the transcripts of this hearing from the reporter. So he has a current 
record. 


Mr. Héserr. Oh, he has it. That is all right. I didn’t know he 
yas SaaS copy. 
Mr. Fogo. Yes, sir. 


Mr. Ascu. I will get today’s, sir. I don’t have all, but I have all 
the pertinent ones. 


Mr. Héserr. You made arrangements to get your copies privately. 
Mr. Ascu. Yes, sir. 


Mr. Héserr. Then you continue that. It won’t be necessary for 
us to give you one. 

Mr. Ascn. I will get one for tomorrow. 

Mr. Harpy. Mr. Chairman, I want to make this one other obser- 
vation. I am sorry I wasn’t in the committee when Mr. Asch began 
his testimony. I can feel pretty sure that he will have a very complete 
and well-organized response to any of the allegations that have been 


made, because I noticed counsel is with him. While he is not a con- 
stituent of mine—— 


Mr. Hénert. He might be one day. 


Mr. Parker. I was born and raised in his district, although I don’t 
live there now. 


Mr. Harpy. I hadn’t known that before, but that accounts for a 
lot of things I had previously understood. 

Mr. Hésert. Gentlemen, thank you for your cooperation. We will 
await your pleasure, within a week’s time. We will give you a week 
to file your answer. 

Mr. Ascu. Thank you, Mr. Chairman. I appreciate it. 


SUMMARY OF ACCOMPANYING STATEMENT OF ANDREW J. AscH, Jr., PRESIDENT, 


Recony Corp., IN REGARD TO CONVAIR OrvERS Nos. 254438 SD, 272960 SD, anp 
272961 SD 


1. When bids were requested for MA-4 air conditioners in June 1955, there 
were no definitive specifications, the request for bid was lacking in considerable 
detailed information, and did not contain a realistic delivery schedule. Realistic 
delivery schedule including the making and testing of a first article, was offered 
by Recony. Thereafter an order was placed for 8 MA-4’s with an option on 
65 additional MA-4’s. The engineering phases could not be finalized because of 
Convair’s desire for changes and as time went on Convair’s need became urgent, 
until in December of 1955, Convair finally confirmed orders, made known its 
delivery requirements, and requested unusual and drastic steps to produce units 
to meet the aforementioned urgent needs with full knowledge of the hazards 
involved because of the unusual production arrangements requested in order to 
obtain deliveries. Thus production began in advance of final design, production 
of a first article, testing of a first article, and other quality assurance provisions, 
all of which were waived by Convair. Inspections were waived because ef urgent 
need and Convair assumed full responsibility of retro-fit. 

2. The bulk of the order was later changed to provide for production of MA-7 
units to later specifications, which differed substantially from the MA-4 units. 

3. The first MA-—4 units were produced in a matter of 5 or 6 weeks, with Convair 
personnel at Recony’s plant inspecting and expediting during a substantial period 
of this time. The balance of MA-4 units were produced in a matter of 12 to16 
weeks under a forced draft program, still with no first article or tests in 
advance of production which would give quality assurance or an evaluation of 
the capabilities of the equipment in the field. Production was on prototype 
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basis and proceeded concurrently with design. Convair was advised that this 
procedure would invite deficiencies, but these hazards were assumed by Convair 


because of urgent requirements. Several units were damaged in transit under’ 


shipping arrangements made by Convair. Recony objected to these shipping 
arrangements, and also persistently requested a reevaluation of the entire pro- 
gram in order to set up normal accepted procedures on equipment of this type 
which would insure proofing out of a first article, and the setting up of proper 
phasing of production and inspection, so as to eliminate hazards of deficiencies 
and assure a quality products. 

4. MA-7 production was authorized prior to first article approval, quality 
assurance tests were waived, many engineering changes caused rework of parts, 
no final approval of drawings was obtained, source inspection was not arranged 
until September of 1956, and first article approval was delayed by Convair until 
November 1956. Convair not only waived quality assurance tests but assumed 
responsibility for costs of rework because of authorization of production in ad- 
vance of first article, and they waived all Recony responsibility for deficiencies 
which might later apear in the end item as a result of waiving of tests. 

5. Two prototypes of MA-7 which were to be built and put through quality as- 
surance tests were canceled from the orders by Convair in August 1956. 

6. On. the MA-7 units there was damage in transit to Convair although this 
could have been avoided had Convair considered and responded to Recony’s sug- 
gestions for routing and special handling of shipments. 

7. There was no delivery delinquency for which Recony was responsible. De- 
livery dates as read by Mr. Golem were not the contractual delivery dates, as 
these were not accepted by Recony and were later modified by Convair. 

8. Convair’s representatives visited Recony’s plant on numerous occasions and 
inspected work in progress. They also inspected the first article on three dif- 
ferent occasions, witnessed capacity and functional tests together with an Air 
Force representative and issued approval of first article in writing. This unit 
was subsequently rejected as one of the 17 MA-7 units subsequently returned 
to the Recony plant and it was completely disassembled by Convair on the west 
coast and shipped back disassembled in 6 crates. Considerable transit damage 
was sustained by the 17 units returned by Convair to Recony. 

9. An analysis of discrepancies claimed by Convair on 17 MA-7 units returned 
to Recony by Convair reveals that many of the alleged discrepancies are dupli- 
cates, many are due to transit damage, many conform to Convair inspected and 
approved first article, many are due to rework of parts authorized to be produced 
in advance of first article, many are items authorized by changes made by Con- 
vair, many are incorrect assertions, many are approved items of design known to 
Convair, many actually are permitted by specifications, many are not specifica- 
tions requirements, and the balance are minor and immaterial, consisting of 
items which were readily correctable in a matter of minutes through use of 
hand tools and which Recony could have corrected had they been afforded an 
opportunity. 

10. Shipment of units began in late November and when Recony learned that 
these units were severely damaged in transit and that Convair had material and 
workmanship comments, Recony immediately wired Convair that it was im- 
proper to inspect the units that were damaged, that they could not be properly 
operated and that operating them might cause further damage and asked Con- 
vair to arrange a conference at Recony’s Richmond plant to determine the basis 
of the inconsistency between the satisfactory inspection made at Recony’s plant 
and apparent unsatisfactory comments made on the west coast. Nevertheless 
Convair apparently proceeded to operate units. No reply was received from 
Convair, no further information was given by Convair on these and subsequent 
shipments and shipments continued until early January 1957, when Recony re- 
ceived a “stop work order” with promise of an explanation within a few days. 
In spite of an immediate visit to Convair by Recony, detailed letters setting 
forth background and pleas for further information, no information was forth- 
coming to Recony until April 1957 at which time the “stop order’ was removed, 
but no specific information or constructive plan to review status of the matter 
was given. In spite of detailed requests for information and requests for con- 
ference, Convair has not answered Recony and no conference has been arranged. 

11. Effectively therefore, work has ben delayed since early December of 1956, 
Recony’s plant facilities have been immobilized on Convair work since early 
January and Convair has persisted in delaying proper and businesslike handling 
in refusing to furnish Recony with information to enable Recony to plan a course 
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of action, and has by unilateral and arbitrary action returned 17 units to Recony 
and withheld payment of all invoices. All of this could have been avoided by 
prompt action on Convair’s part, proper evaluation of the background of these 
orders, proper coordination with Recony which would have resulted in prompt 
deliveries of what has been described as units urgently needed by Convair. 

12. Apparently Convair has based its conclusions on tests made on -a@ unit 
badly damaged in transit which had been subjected to shock and impact forces 
well in excess of specification requirements, which must have been known to 
Convair and such tests were adverse because unit could not be functionally op- 
erated after such damage. 

In general, Convair’s actions throughout have been such as to hinder rather 
than accelerate production. This was probably due to improper planning for 
requirements by Convair, as well as lack of experience in this type of work, plus 
pressure of an enormous volume of business. Original improper planning, im- 
proper evaluation of proper procedures, administrative delays, engineering 
changes, coupled with withholding decisions and in unanswered correspondence, 


plus reluctance by Convair to assume its responsibilities, have been the key diffi- 
culties throughout. 


PREPARED STATEMENT OF ANDREW J. ASCH, JR., PuksipENT, RECONY Corp. 


Re: Convair Orders Nos. 
254438 SD (8) MA-4 Air Conditioners 


272960 SD 
272961 SDf (65) MA-—7 Air Conditioners 


SUBJECTS 


I. Background of Original Bid—Changes and Delays 
Il. Information—M A-4, Air Conditioners 
Ill. Information—MA-—7, Air Conditioners 
IV. Reply to Convair Testimony 
Exhibits.1, 2, 3 and 4 


I. BACKGROUND OF ORIGINAL BID FOR (73) MA-4 UNITS—CHANGES AND DELAYS 


Convair originally called for bids on (73) MA-4 air conditioners. When the 
award was made, it was for (8) MA-4 units with an option for an additional 
(65) MA-4 units. These were subsequently changed to MA-7 units. The basic 
difference (although there are other differences) between MA—4 and MA-7 units 
is that MA~7 units are equipped to heat as well as cool and they are self-mobile. 

The original request for quotation #105-SCA-8-1895-C is attached hereto as 
exhibit No. 1. 

You will note it is for (73) MA-4 air conditioners; is dated June 10, 1955, 
and gives an unrealistic delivery schedule beginning with 1 unit June 24, 1955 
(the date the proposal was due), 2 units July 8, 1955, 3 units July 22, 1955, 3 
nnits August 5, 1955, and so on. 


This is the sole and only bid instrument for a complex mechanism which 
had never been built before. It contained— 


No request for a technical proposal (although we submitted one). 

No realistic delivery schedule. 

No schedule for producing a prototype or preferably two. 

Prototypes (to save time in testing) in advance of production. 

No schedule for testing the prototypes. 

No schedule for producing units after approval of prototypes. 

Incomplete requirements for technical manual data. 

No provision for source inspection. 

No provision for design drawings. 

No provision for final submission of record drawings. 

No provision for many other important elements normally found in a 
procurement of this type, when made by Air Force. 

Fundamentally the above likely was caused by inexperience in procurement 
of this type of equipment by Convair and it got all concerned off to a poor start, 
and made for later confusion. 

We called attenticn to the lack of technical manual data, and we set up in our 
proposal a schedule for building a prototype and a time for the starting of 


deliveries thereafter. These could not be followed because of circumstances 
which I will relate later in this statement. 
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The request for quotation cited general performance specifications, and a 
drawing, which drawing merely was a print of title block referring to the 
specifications similar to the copy which is attached hereto as exhibit No. 2. 
(Faces p. 598.) 

After the bid was in we got a series of requests for revisions of the quotation, 
to add a heater, to add self-mobility, and later, all well into August, to convert 
to specifications for MA-7 unit. 

During this early period there were many discussions as to changes desired 
and we learned that Convair was considering ordering (8) MA-4 units and 
desired an option to purchase (65) additional MA-4 units. 

There was a conference in San Diego in August 1955, and later on in Septem- 
ber 1955, there were engineering conferences at Wright Air Development Center 
and at San Diego and Convair decided that they wanted to have engineering 
drawings for submission to WADC. Convair was somewhat vague as to the 
type drawings required except that it was made clear that the drawings were 
wanted rapidly, and on November 21, 1955 a set of drawings based on design 
information then available and in the form of manufacturing drawings as 
requested by Convair were rushed to Convair. Subsequently additional drawings 
were submitted at Convair’s request through April 7, 1956. 

(We brought to the attention of Convair on several occasions the fact that we 
were proceeding in absence of drawing approval, and they stated that they 
realized this and that costs resulting from this would have to be negotiated.) 

On August 2, 1955, we received an order for the (8) MA-4 units. This order 
was dated July 18, 1955, and was numbered 254438 SD and contained an option 
for (65) additional MA-4 units. 

On August 29, 1955, we received a wire from Convair reading: 


“Please use this wire as your authority to proceed with 8 MA-4 modified units 
and 65 MA-7 units. Purchase order will be forwarded within a few days. 
“CONVAIR, 
M. A. Grove.” 


Thereafter and before we could proceed there were engineering discussions 
and meetings and on November 21, 1955 as mentioned before, a submission of 
drawings. 

Our west coast representative was requested, and did in fact, follow up with 
Convair to attempt to get necessary and usual confirming orders which were 
not received until December 16, 1955. 

The only plant inspection we received from Convair was a visit on August 2, 
1955 (the day we received the order for the (8) MA-4 units) by Mr. Jack Aiken 
of Convair’s Engineering Department who visited our plant in Richmond, Va. 
for the purpose of inspecting our facilities. Mr. Aiken took a tour of our plant 
and seemed well satisfied. This was Convair’s facility survey. 

Meanwhile, based on the telegram of August 29, 1955 (to the extent possible 
with information then available), we committed our company to purchase major 
components needed for the work. 

On December 12, 1955, we received a visit at our New York Office from the 
chief purchasing agent, the project engineer, the F102 coordinator and an eastern 
representative, all of Convair. 

These gentlemen called on us for the purpose of acquainting us with urgent 
delivery requirements for MA-4 and MA-7 air conditioners. They were sur- 
prised to learn that we had not received a supplement to Purchase Order No. 
254488 SD (dated August 2, 1955) for the 8 air conditioners (changing the 
specifications), nor had we yet received a confirming purchase order on the 65 
MA-7 units. They iminediately phoned San Diego, Calif., to ascertain the status 
of the orders, and to obtain delivery information. 

They then informed us that 2 orders were being issued, 272960 SD for 24 units 
and 272961 SD for 41 units, plus a qualification prototype. Then the gentlemen 
proceeded to give us a background of urgent delivery requirements, beginning 
with a requirement for 1 MA-4 unit on December 28, 1955, 3 MA~-7 units Febru- 
ary 11, 1956, 20 MA-7 units March 30, 1956, 20 MA-7 units April 28, 1956, 20 
MA-7 units May 25, 1956, 2 MA-7 units June 29, 1956. 

It was obvious to all concerned that these were impossible target dates in 
view of delays in engineering decisions and because we had not received the 
definite confirming orders. There ensued a discussion of what could be done 
to give Convair urgently needed units at earliest opportunity. 

Drastic and unusual arrangements were made between Convair and Recony 
during December of 1955 as is shown by letters of December 27, 1955, and Janu- 
ary 31, 1956, attached as exhibits Nos. 3 and 4. 
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The delivery dates mentioned above were not accepted because they were un- 
realistic as evidenced by the last two paragraphs of our letter of December 27, 
1955, and Convair understood this. (Subsequently, delivery dates were corrected 
in the orders for the MA-7 units by supplement No. 1 to which I will refer later.) 

Convair sent a man to our plant in early January 1956 to expedite, and the 
confusion which he created became so acute that it was necessary for us to 
phone Mr. Evans, purchasing agent for Convair, on January 9, 1956, to relate 
to him the unusual demands and difficulties we were having with his represent- 
ative. Among other things, this individual demanded that we set up an assembly 
line for the 8 units which was not practical because the units had to be made one 
by one on a prototype basis with skilled help and without use of tools, dies, 
jigs, or fixtures. To set up an assembly line using production personnel under 
the hasty conditions of manufacture could only invite quality problems. 
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Il. INFORMATION—MA-—4 AIR CONDITIONERS 


The first MA—4 unit was ready January 31, 1956, and its completion was ob- 
served by Mr. Jack Farley of the engineering department of Convair who was 
on hand at our plant in Richmond for about a week until the unit was completed. 
The unit was never thoroughly tested, inspection was waived by Convair telegram 
dated February 6, 1956, which reads: 

Fesrvary 6, 1956. 
“Recony Corp. 
“150 Nassau Street, New York. 
“(Attention Mr. A. Asch.) 


“Subject PO 254438 SD MA-4 air conditioner proceed on basis of direct ship- 
ment by air to Wright Field. Inspection is waived and unit accepted by Convair, 
however, guaranty for supplying replacement of defective parts remains with 
Recony Corp., PO change to Convair in process today. 

“Convalr, 
“T. N. Houk.” 


There were many phone calls back and forth to Convair to arrange airlift 
pickup of this urgently needed unit and we even stood by on a Saturday at 
the airport with hydraulic lift equipment awaiting an airplane that never 
showed up. This urgently needed unit lay in our possession for 6 days after 
completion, and thereafter was shipped to Ladd Field, Alaska, where we under- 
stand it remained unused for several months, there being very little need for 
cold air in Alaska in February. 

Units No. 2 and 3 were shipped on February 27, 1956, and March 7, 1956, to 
San Diego via a “Cooperation Carloading Service” of which Convair is a member. 
These were shipped by truck from our Richmond, Va., plant to Philadelphia 
then transferred for rail shipment to Los Angeles where we understand they 
were transferred by truck for shipment to San Diego, Calif. (all shipments were 
f. o. b. Richmond and as per instructions from Convair). These units arrived at 
Convair in badly damaged condition. Shortly after their arrival I went to San 
Diego and discussed with Convair four problems on these units: 

(a) Repair of transit damage. 

(b) Engineering changes desired in the unit by Convair. 

(c) Corrections of deficiencies in the units claimed by Convair. 

(d) Advisability of source inspection and changed shipping instructions to 
provide a routing and carrier which could give reasonable assurance of safe 
delivery. 

The damaged units Nos. 2 and 3 were sent by our company to Stinson Tool & 
Engineering Co. in nearby Chula Vista, Calif., to accomplish items (a), (b) 
and (c) above. Convair bore a proportionate share of the cost of this work. 

We sent our chief engineer to California at our expense to assist, and our 
west coast representatives followed up on the work. 

= this time, March 1956, Recony insisted that shipments be held up at their 
plant to: 

ur ie engineering changes desired by Convair to be made on the balance of 
the units. 


2. To attempt to run minimal tests on a unit in form of a 20-hour checkout and 
road test. 

3. To await Government inspection at our plant (which unfortunately could 
not be obtained by Convair). 
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4. To wait decision of Convair on recommendations of Recony for use of 
another carloading service who could offer direct Richmond-San Diego service 
and afford proper protection to the units. (It took considerable time to get this 
decision. ) 

Minimal check out testing only was done on these units because of urgent 
requirements and lack of time, and it was at best a precautionary measure to 
ascertain that the equipment was functional. Bear in mind that at all times 
Convair was aware of the hazards of this program, and it was fully discussed 
and confirmed in writing. As an example, please refer to the following letter 
written at the time the first MA—4 was ready for shipment: 

JANUARY 31, 1956. 
Re order 254438 SD. 
Convarr, 
Post Office Box 1950, 
San Diego, Calif. 


(Attention: Mr. W. G. Evans, purchasing agent.) 


Dear Mk. Evans: On Friday, we advised you through Nat Davis (and con- 
firmed through Joe Davidson on Monday) of Joe Davidson & Associates that the 
first MA—4 unit could be made available for pickup today, Tuesday, or preferably 
tomorrow, Wednesday. This arrangement was made in conjunction with your 
Mr. Farley under very considerable pressure, to enable the unit to be flown to 
Alaska where we are informed that your equipment is urgently awaiting it. 

Time was only available for the most perfunctory capacity tests. These tests 
showed that the unit produced the required 60 pounds of air at design conditions 
and the required 50 pounds of air at the overload conditions, both delivered at 
the required 45° temperature. A high humidity test was not made because of 
the lack of time and because the British thermal unit requirements were less 
than the other two. 

Usually a first unit would have been fairly exhaustively tested and perform- 
ance checked for at least 100 hours and, while we are in no sense trying to alibi 
the unit, these are the facts. No opportunity was afforded to bring to light 
“bugs” that are always present in any first unit and that would normally be 
corrected before the shipment of units to the field. Our delivery schedule calls 
for a second unit within 12 working days of the first and, in the meantime, we 
are trying to bring through a unit which we can hold for more complete tests 
without delaying the schedule. 

In the main, the short tests which we gave the original unit establish that 
the basic design is sound but, under the circumstances, there is a likelihood that 
changes and adjustments in the field may have to be made. We hope that any 
difficulties that arise are viewed in light of all the circumstances, and we would 
greatly appreciate it if you would keep us advised of any difficulties which you 
may encounter. Please be assured of our earnest desire to cooperate in supply- 
ing the balance of the equipment as rapidly as possible. 

Yours very truly, 


Reco Propucts Drvision, 
ANDREW J. ASCH, Jr. 


On May 2, 1956, unit No. 4 was shipped to San Diego. On May 11, 1956, Nos. 
5 and 6 units were shipped to San Diego. On May 23, 1956, units Nos. 7 and 8 
were shipped to Eglin Field, Fla. On July 6, 1956, the No. 1 unit, which had 
been returned from Ladd Field to our plant for incorporation of changes and a 
check for deficiencies, was also shipped to Eglin Field. 

Mr. Golem has indicated that none of the MA-4 units were damaged in transit. 
Such is not the case, and, when we were subsequently reimbursed under our 
agreement for extra expense involved in producing MA-4 units on the crash 
program, Convair was charged for the repairs of transit damage, which repairs 
were made at the Stinson Co.’s plant, and Convair was furnished with a 
schedule of the damage costs (which was extensive) to be used as a basis for 
their claim against the carrier. 

In connection with unit No. 1, this unit was not returned to us from Ladd 
Field to incorporate changes and to inspect and correct deficiencies until May 
3, 1956 (although it had been shipped to Ladd Field on February 6), and the 
unit laid in our plant until June 14, 1956, at which time we finally received, 
after repeated requests and correspondence on costs, an authorization for re- 
pair and incorporation of changes. We had been specifically told by Convair 
not to proceed with any work on this unit until such authorization was received. 
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We received shipping instructions on this unit from Mr. Grove, of Convair, on 
June 27, 1956. That is why the unit was not again shipped until July 6, 1956. 

Also please bear in mind that units Nos. 4, 5, 6, and 7 were not shipped until 
May 2, May 11, and May 23, 1956, because of delays in incorporating changes 
desired by Convair, and because we were insisting on source inspection, an 
opportunity for at least a minimum running period on one of the units and a 
partial road test, and because we were awaiting a decision by Convair on a 
proper carrier on which to ship units. 

There were other administrative delays involving at least six changes in 
shipping instructions and clarification required thereon, as some were conflicting. 
We will not attempt to detail these at this time. 

All things considered, our performance in getting these units out was truly 
remarkable when one considers a unit was produced in substantially 45 days 
after our meeting of December 12, 1955, and the others shortly thereafter. We 
doubt if anyone could have done better, and know that they certainly would have 
had similar difficulties on this particular procurement. 

None of these units were tested other than a minimum run to check functional 
operation. They were built concurrently with detail design, with no oppor- 
tunity to test and evaluate necessity for refinements. All quality assurance 
provisions were waived and thus no one had any way of knowing what bugs 
would be encountered or what the service life would be, and under the circum- 
stances, it was obvious that there was ample possibility for deficiencies. 

Our experience with Convair at this point was so unsatisfactory that we sent 
Convair a letter dated April 3, 1956, which outlined clearly the problems we 
were having. It is as follows: 

Apri 3, 1956. 
Re Purchase orders Nos. 272960 SD, 272961, SD, and 254438 SD 
ConvAIR DIVISION ofr GENERAL DYNAMICS CorpP., 
San Diego, Calif. 
(Attention Mr. W. G. Evans.) 


GENTLEMEN: We have reached a point where we feel that a conference should 
be arranged between senior officers of our company and such persons from Con- 
vair as you wish to have present for the purpose of discussing and recrystallizing 
our activities for your company. Convair has had delivery and quality control 
problems with us. Recony, on the other hand, feels that Convair’s share of the 
responsibility for these problems is substantial. Attached hereto are some of 
our reasons. 

(1) With regard to the past, we should like to discuss the following: 

(a) Negotiation of price change on the MA-4’s and MA-7’s for changes re- 
quested by Convair since the arrival of the first units. 

(bv) Price negotiation with regard to MA—4’s to take into account the uncon- 
templated costs of making 8 units on an individual prototype basis, with a re- 
sultant prototype cost, brought about by the intensity and type of expediting. 

(c) With regard to the two units in San Diego negotiations for reimbursement 
of that portion of rework costs which was brought about by transportation 
damage. 

(2) With regard to the future, we should like to discuss the following: 

(a) A realistic delivery schedule based upon expeditious but proper methods 
of production manufacture which will reflect production type custs. 

(b) That neither Convair nor Recony be unduly optimistic on the length of 
time that may still be consumed in working out the last details of a finalized 
MA-7 unit. We at present have tested an MA-7 “test unit” and established the 
fact that its cooling capacity fully meets specifications requirements. The heat- 
ing unit is installed but yet to be tested. We already know that our heater-cooler 
ducts and the “heat-cool” damper will have to be changed and we know the nature 
of the required change. We do not yet know whether any problems will arise in 
connection with the effect of the heater upon engine and/or cooling components. 
The self-mobility components are complete but not tested, and the self-mobility 
controls and actuating components are also not yet tested. Unforeseeable “bugs” 
in any of the above may have to be remedied and proven by tests (not to be con- 
fused with later qualification tests). Since this unit is subject to qualification, 
the unit will have to be right, down to the last detail. 

(c) That Convair consider that manufacture of MA-7’s cannot be started 
until this is accomplished and that when the unit is finalized, any component 
that has been discarded must have its replacement reprocured. 

(d) We consider it essential that source inspection be arranged. 
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(3) To the extent that these schedules do not permit Convair to keep up with 
its requirements or commitments, we suggest the following: 

(a) Convair consider the purchase of additional MA-4 units as a “stopgap” 
until they have MA-7 deliveries. 

(b) It is felt that both Convair and Recony would be better off if Convair has 
a second source. We wish to impress that we feel entirely competent to handle 
the quantities of MA~7 envisioned, as a sole source and that our performance on 
prime contracts involving much greater quantities is the best proof. Recony is 
prepared to offer any possible assistance in getting a second source underway. 
We both recognize the great amount of time that will be required for a second 
source to get started. We would like to offer (in the hope that time may be 
somewhat reduced) to Convair, or Convair’s second source, any assistance that 
may help in terms of engineering, design, data, drawings, test data, component 
performance data, or “whatnot” that Convair may request. We would expect 
no reimbursement other than out-of-pocket expenses. 

Mr. Joe Davidson will visit with you to arrange a convenient time for confer- 
ence, and in the meantime, full correction of all deficiencies and requested 
changes on the units in San Diego is being rapidly accomplished to make certain 
that we have done our part. 

Thank you. 

Yours very truly, 
Reco Propucts DIvIisIon, 
ANDREW J. ASCH, Jr. 


Changes by Convair on MA—4 (modified) and MA-7 units as of Apr. 3, 1956 





ee 
| 


Nature of change 


MA-~4 | MA-7 Origin and remarks 


1. Stiffening of chassis by use of angle iron 
under chassis plus adding U-bolts (2) 


~*~ x | Request made on A. J. Asch, Jr., visit to 
over each spring. 


Convair on Mar. 15, 1956. 


2. Condenser screen over face of condenser x x Request made on A. J. Asch, Jr., visit to 
Convair on Mar. 15, 1956. 

3. Change in rear screen to 1-hinged as- x X | Asch visit to Convair, San Diego, Mar. 15 
sembly and subsequent change to 2- | 1956 and Spensely visit to New York an 
hinged door assembly. | Richmond Mar. 27 and Mar, 28. 

4. Construct cover for current cutout; X x Asch visit to Convair, San Diego, Mar. 15, 
mounted inside air conditioner on 1956, 
chassis framework. 

5. Add additional clip or retainer for con- x Senor Asch visit to Convair, San Diego, Mar. 15, 
tainer holding exhaust stack. 1956. 

6. Change condenser door handle and add x x Asch visit to Convair, San Diego, Mar. 15, 
2 lift handles, provide bumper for con- 1956 and Spensely visit to Richmond 
denser door. Mar. 28, 1956. 

7. Change duct cannister--. . x e ¢ Asch visit to Convair, San Diego, Mar. 15, 


1956 and Spensely visit to Richmond 
Mar. 28, 1956. 





8. Reinforce rear doors... .-..--- ead x x Asch visit to Convair, San Diego, Mar. 15, 
1956 and Spensely visit to Richmond 
Mar. 28, 1956. 
9. Change gas tank filler cave (need new x Spensely visit to Richmond Mar. 28, 1956. 
filler neck). 
10. Battery terminals of screw type in lieu |__..--- x Spensely visit to Richmond Mar. 28, 1956. 
of lug type. 
11. Access door for heater -__- sLuxiLic x Spensely visit to Richmond Mar. 28, 1956. 
12. Relocate electric self-mobility switch xX Spensely visit to Richmond Mar. 28, 1956. 
13. Bowden to regulate flow of heater air to x Spensely visit to Richmond Mar. 28, 1956. 
carburetor vicinity. 
14. Change in leverage action in manual x x Spensely visit to Richmond Mar, 28, 1956 
damper control. (probably no change on unit No. 4). 
15. Include actuating device to insure pesi- x Do. 
tive locking of heat-cool damper in 
both positions. 
16. Instrument panel to be respaced__......-|_...---- x Do. 
17. Change handbook compartment loca- |______- x Do. 
tion. 
18. Changing configuration and location of |_....._- x Do, 





exhaust stack causing changes in re- 
ceiver, bottom exhaust duct, piping, 
selfmobility and rear axle. 
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ENcLOSURE TO LETTER TO ConvariR Datep Aprit 3, 1956 


1. With regard to your order No. 2544388SD for 8 MA-4 (modified) units, we 
agree that quality was neglected on our part in the making of these units. On 
the other hand, we question whether Convair has assumed its share of the 
responsibility by virtue of the following: 

A. The extreme emphasis upon delivery, which we realize only reflected the 
pressure which was being placed on Convair, but which nevertheless negated 
cost and quality control. 

B. The type of expediting by Convair representatives at our plant—with in- 
sistence that we spread our work force to work simultaneously on a larger 
number of units than we felt was wise and which in itself invited the loss of 
quality control. The Convair representatives undoubtedly thought that this 
would result in faster completion, but experience proved that time was actually 
lost, that inexperienced workers had to be given tasks for which they were 
not trained. This resulted in the manufacture of 8 prototypes executed by 
crews who had by no means the skill and training of prototype makers. In 
this connection, it should be borne in mind that the small number of units 
and urgency of delivery eliminated the possibility of providing these workers 
with the dies, tools, jigs, and fixtures essential to doing this type of work 
with production employees. 

©. The fact that we worked daily, overtime, Saturdays overtime—and in many 
eases right through the weekend, under extreme pressure to get the first unit 
out—and when it was ready for pickup by airplane it lay in our plant for 6 
days before it was picked up. ‘The state of our plant morale up to that point 
had fallen to a very low level, due to overtime and pressure, and with this 
incident it “hit bottom.” 

D. The fact that those units were ordered shipped via a carloading company 
where we had no control in the manner in which they were loaded resulted in 
the units arriving at Convair with very substantial transportation damage, 
some of which was erroneously attributed to faulty design or manufacture. 
(Towing unit over rough terrain indicates that spring fastenings were adequate 
but failed through rough transportation handling.) The magnitude and respon- 
sibility for this damage has, in our opinion, not been fully recognized. 

E. The fact that, unquestionably, the urgency for delivery affected our atten- 
tion to quality. We also feel that the Convair representatives in our plant 
during manufacture were similarly affected. To be fair, we should like to state 
that both are understandable. Source inspection might well have called these 
deficiencies to the attention of both our people and the Convair representatives 
at our plant. : 

F. The fact that the desirability of inspection at the source was urged by us, 
there being an Air Force inspector almost continuously available at our plant— 
particularly because of the enormous distance and the fact that corrective action 
would be inordinately expensive 3,000 miles away from our manufacturing 
operations. Source inspection, although at one time arranged, became impossible, 
because the Air Force inspector, in spite of great effort, could not get from 
Convair the necessary information to conduct source inspection. (Section XIV 
of Air Force procurement instructions provides for this.) In this connection, 
your order does not specify any military quality control standard, such as 
MIL-Q-5923B. 

G. The fact that Convair criticized and now requires changes in construction 
and design (not related to quality control) after completion and arrival of the 
units, when this construction and design was known to them for many months 
and actually observed by Convair. This, too, is understandable, since Convair, 
through urgency, found it necessary to authorize production prior to usual 
first article evaluation. Whereas you have agreed to accept economic conse- 
coprene, we do not think the occurrence should be regarded as a deficiency on 
our part. 

2. We are now rushing to completion our third set of drawings for Convair’s 
submission to WADC. We think it is now recognized that the difficulties in 
this situation and the long elapsed time were not the fault of Recony. 

3. Changes in design and construction requested by Convair.—Attached is a 
list of changes in design and construction requested by Convair after the arrival 
of the units in San Diego. 

If the extreme haste had not eliminated the possibility of the usual first-article 
evaluation, the need for these changes would have come to light as a normal 
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procedure, and would have eliminated the need for making these changes in 8 
units together with the consequent expense and delay. In this connection, it 
should be borne in mind that drawings were in Convair’s hands for approximately 
4 months before changes were requested. 

4. Inspection of units at source.—Directly and through our representative, we 
impressed on numerous occasions the importance of having these units inspected 
by an available Air Force inspector at our plant. Our reasons were as follows: 

A. While it is realized that Air Force inspection at our plant might not neces . 
sarily be final, it certainly would be desirable to thus minimize, if not eliminate, 
ony deficiencies which might be detected 3,000 miles from our manufacturing 

acilities, 

B. The potential cost of any necessary remedies which were caught at our 
plant would be a small fraction of the cost of correcting them in San Diego. 

C. Inspection at source would establish the condition of the unit at time of 
shipment and would pinpoint damage in shipment for recovery from the trans 
portation company. 

D. Inspection at source brings to light deficiencies in quality control weeks 
sooner than at destination and provides the supplier with information to avoid 
the continuance of the deficiency for additional weeks. 

E. Inspection at source is even more important on units which are sorely 
needed for immediate use upon arrival. 

F. Inspection at source was set up with Air Force at one time but Convair 
provided the Air Force inspector with no information on which to inspect. We 
made every effort to correct the situation, including arranging telephone calls 
between Convair and the Air Force inspector, without success. 

5. We have experienced several administrative difficulties, reasons for which 
are not understood by us, such as resolving question of manuals, nameplate 
data, shipping and inspection changes to orders, and lack of order confirmations 
until late December. Your files contain our considerable correspondence on 
these matters, several of which are still open. 

6. Our meeting of December 12 with Convair in New York was confirmed by 
our letter of December 27. This meeting highlighted the urgency of deliveries, 
the absence at this late date of purchase orders, and authorized us to make 
commitments and produce, confirmation of which has been frequentiy promised 
but never fulfilled. 

7. The following is a list of the corrective action being taken by Recony. 
Without respect at the moment to our responsibilities in the matter, it is our 
desire to be certain that we have done our part: 

A. Our company has made drrangements for rectifying quality control de 
ficiencies on the two units in San Diego through the use of local facilities. 

B. At these facilities we are also making structural and design changes 
requested by Convair. 

C. We have sent the project engineer on the job to San Diego to assist with 
corrective action and to assist with tests conducted by Convair. 

D. We are correcting quality control deficiencies on units 4 through 8 at our 
plant. 

E. We are making structural and design changes requested by Convair in 
our plant. 

After repair, units Nos. 2, 3, they and Nos, 4, 5, and 7 were inspected and 
accepted at Convair, San Diego. 

Much has been said about the units at Eglin Field and the unit at the Hughes 
Aircraft plant. Please bear in mind that the unit at Hughes Aircraft was a 
unit received, inspected, and accepted by Convair. 

When we heard of difficulties at Eglin Field, Fla., we sent a mechanie down 
in June to make adjustments and to ascertain the nature of difficulties. This 
was not as a result of a request from Convair but through information obtained 
from Air Force. It was only later that we received communication from Convair 
regarding Eglin Field. 

We were advised by our factory technician, whom we sent to Eglin at our 
expense in June, that the two MA-4 units were in use during this period and he 
found that considerable difficulty and damage had occurred because the units 
had gotten into the hands of inexperienced personnel, and there was no one 
available from the Convair organization to train personnel or to service the 
units. Our man also found deficiencies caused by the unusual methods and speed 
of manufacture previously referred to. He found that the instruction manuals 
had been taken out of the machines and lost, the oil pressure switch on one unit 


STUDY OF ARMED SERVICES PROCUREMENT ACT 567 


bad been tampered with, the micro switch on the damper control had been broken, 
the teeth on the mechanical starter on one of the units had been sheared off 
because the unit had been started with the throttle wide open and other diffi- 
culties caused at Eglin. Our man made necessary adjustments and repairs, 
and when he left, the two units which were then at Eglin were operating (there 
remained a small amount of work which the warrant officer in charge was to 
repair, and we furnished replacement parts for these repairs). We made no 
charge for the trip or for the parts. 

Later (in July) the Air Force contacted us from Eglin Field requesting a 
training program on the units, and we told them that we could not deal with 
them directly as the units were procured by Convair. We immediately con- 
tacted Convair and apprised them of the Air Force’s desire for a training pro- 
gram. Sometime thereafter Convair requested us to arrange a training program, 
and although we sent Convair an agenda and a quotation of the cost it was not 
until late August that we received a go ahead from Convair for the training 
program ; and we did not receive confirmation order until October 17, 1956. Nev- 
ertheless, in September of 1956, we had our chief engineer and a technician 
conduct the training program and the field report which Mr. May read in the 
hearing was apparently written in mid-September, at the time of the visit, and 
approximately 4 months after the first 2 units and 2 months after the 3d unit 
had been received. Our men conducted a 3-day training course and made ad- 
justments and repairs on the units and left them operative with the exception 
of one unit on which arrangements were made for repairing the compressor by 
the manufacturer, the Trane Corp. 

A report of our trip to Eglin was furnished to Convair on September 25, 1956, 
and we pointed out to them the units were being incorrectly operated and that 
their capacity appeared to us too great for the application, and we made a num- 
ber of suggestions. We also pointed out to Convair certain parts that were 
needed which we asked their permission to furnish, and about which we never 
received a reply. (Incidentally when we did get a direct letter from Convair on 
July 25 advising of difficulties at Eglin we discovered neither the writer at Con- 
yair in California nor their representatives at Eglin were aware that we had 
sent a technician to Eglin in June.) 

Mr. Goldsmith visited Eglin in July, upon learning of difficulty with the flexible 
ducts furnished with the air conditioners determined that the difficulty being 
experienced with the flexible ducts and water carryover was due to improper 
operational control at Eglin of airflow. 

Because Convair felt that damage to ducts might recur with inexperienced 
operators, arrangements were made to replace the ducts with heavier ducts, 
for which we were reimbursed by Convair, and instructions were given on control 
of the airflows. Convair was asked to give a decision as to whether they also 
wished the new type ducts supplied on MA-7 units, We were finally advised 
in October 1956, by Convair, that they were sending us a change order for these 
new heavier ducts for the MA-7 and although 8 months had now passed since 
the problem was put before them, and there had been followups on at least 
6 occasions, a confirming order has not yet been received. 

Recony interoffice memorandum of October 19, 1956, and Convair memorandum 


of telephone conversation of August 9, 1956, on the subject of the ducts are as 
follows: 


OcrToser 19, 1956. 
BerTraM J. GOLDSMITH : 


The attached file covers the matter of ducts for MA-7 (modified). 

The important thing here is that Convair has many times been advised of the 
necessity of issuing an order for the new ducts and they have told us and Judd 
many amen that this was being taken care of. To date, no such order has been 
received. 

Initially, Convair phoned us and urged us to advise them the new duct number 
and availability of same. This was done August 2 and August 3, at which time 
Convair was advised that the part number was F'T1262, and the price $70.16 each. 
Convair also advised that we had ducts originally ordered on hand (I believe 
there are some 94 of them) and these would be treated by including them in our 
termination inventory. 

We also told Convair that ducts would be available in limited quantities, on a 
2-week delivery basis. Now with the delays on Convair’s part, we understand 
the suppliers picture has changed and delivery may be 3 to 4 weeks. Therefore, 
Convair should be made aware of the fact that they may be holding up deliveries 
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in MA-7 (modified), if they do not immediately issue a supplemental order to us 
covering 3 ducts per unit for a total of 66 units. 


A. J. Asou, Jr. 
[Long-distance telephone record, August 9, 1956] 
Convarn 


A DIVISION OF GENERAL DYNAMIC CoRP. 


(San Diego) 
MESSAGE AND Action To Bre TAKEN 
Sek 1 Mueller requested Mr. Goldsmith to advise status of man going 
Fox to Eglin as quickly as possible to provide instructions to Air Force 
Ferguson people on the MA-4 air conditioner. Goldsmith advised Mr. Asch 
Groves handled this transaction and Mr. Asch advised he was awaiting 
Clements PO authorization from either Convair or the Air Force prior to 
Spencely sending any one to Eglin. Mueller asked when the Air Force 
ae requested to send four men to Recony and Recony in turn rejected 
Williams the request and advised the Air Force that they would send man 
Ottem down to Eglin, if that wasn’t sufficient authorization. Asch ad- 
vised negative, that he required a PO also, that Recony had 
submitted a cost quote to Harvey Davidson Co. in Los Angeles on 
the 27th of July, who in turn forwarded the quote to M. A. Graves 
(Convair) on July 30 which covered the course outline plus one 
instructor and mechanic assistant to proceed to Eglin on August 
13. Recony is awaiting Convair action. Asch advised because of 
having received nothing from Convair, that the August 13 date 
may now have to be changed due to vacation schedules. Mueller 
asked if Convair forwarded as PO would Recony juggle the vaca- 
tions and get a man down to Eglin. Asch advised—send the PO 
and we will tell you what we can do. Mueller advised Ashe he 
anes would coordinate Convairs action to untangle the situation. 


td 2 Muller requested Asch to advise status of new ducts for the 

above. MA-~4 unit and what unit in production would they be installed? 
Asch advised he was awaiting Convairs decision on (1) where 
should he ship the new ducts; and (2) does Convair want the new 
duct installed in production. Mueller advised he would coordi- 
nate within Convair. 


On the MA-4 unit at Hughes Aircraft, we never received a direct communica- 
tion from Convair, but our representative on the west coast learned of difficulty 
and spent considerable time at Hughes during which period he arranged for a 
Continental Engine representative to make repairs on the engine, and he advised 
us that the unit was in reasonably operative condition (possibly it needed an 
additional change of refrigerant). We have recently learned that this unit 
gave additional trouble. This unit, which was inspected and accepted at Con- 
vair, was apparently shipped by Convair to Hughes. : 

We have never been advised by Convair of any difficulty with any of the other 
units. 

Actually, we do not feel that we have any further obligations in view of our 
unusual production arrangements for the making of these units, and we feel 
that Convair has a definite obligation to afford service and repair. However, 
in the cases we hear about we felt a moral obligation, and we have made con- 
siderable expenditures to attempt to be helpful, but none of our efforts have, 
in our opinion, been coordinated by Convair with their field service engineering 
personnel. 

We cannot begin to relate to you the expense, telephone calls, and reports 
which were made on the units we heard about, and we were shocked at Mr. 
Golem’s testimony, which intimated that we were at fault or had not fulfilled our 
obligations. 

We feel that the above will convince you that we have discharged our obliga- 
tions. fully, and we are prepared to substantiate our statements from our files 
and records. It took us almost 8 months to get Convair to finally settle their 
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obligations to us for producing these units in the manner they desired, and this 
involved lengthy correspondence and at least 2 visits to Convair by Recony 
personnel. We feel that Convair was well aware of what they were doing 
because of urgency and the hazards involved, and they finally paid us on their 
commitments, although the moneys we received did not begin to cover the costs 
we encountered, nor did they contain any profit whatsoever, as this was negoti- 
ated out by Convair in the final extra-cost settlement. 

So much for the background of the original quotation and the MA-4 units. 


Ill, INFORMATION—-MA-—7 AIR CONDITIONERS 


During the period that the MA-4’s were being produced, we started to produce 
MA-7 prototype, and concurrently started on production. Through March 1956, 
there were a great many engineering changes and, on March 29, there was a 
visit by Convair to inspect the MA~7 prototype and a memorandum of changes 
desired was written. 

During the visit we arranged for the Convair representative to visit with our 
resident Air Force inspector and to find out what he needed for a Government 
inspection at our plant. We phoned Convair at San Diego at this meeting and 
discussed our problem of getting Government inspection at our plant. We had, 
of course, previously asked for and subsequently we repeatedly asked for Govern- 
ment inspection at our plant but this was not arranged until we received supple- 
ment 3 to the orders on September 25, 1956. 

In April 1956, it was decided to change the MA-7 orders. The orders called for 
MA-7 units completed with heater and self-mobility, and they were changed to 
MA-7 (modified) with self-mobility but no heater. In early May of 1956, I went 
to Convair for the purpose of accomplishing four things: 

(a) Obtaining a final decision as to whether they wished to change the unit to 
MA-7 (modified). 

(b) an a price reduction if the above was decided upon. (It was so 
decided. 

(c) Negotiate the cost of some 64 engineering changes which had been made 
on the unit. 

(d@) Obtain confirmation of the arrangements made in our December 12, 1955, 
meeting. 

As a result of that visit, supplement 1 to the orders was issued to us, which we 
received on May 14, 1956. We acknowledged the supplement subject to our letter 
of May 15, 1956, because the supplement contained certain errors. 

This supplement incorporated the changes mentioned earlier and deleted the 
preproduction test samples and preproduction tests. Convair assumed the re- 
sponsibility for costs of retrofit and the responsibility for paying termination 
costs incident to the deletion of the heating apparatus, and the supplement fur- 
ther stated that our warranty would be applicable only insofar as compliance to 
specification ascertainable in absence of preproduction testing. This supplement 
also provided for first article to be submitted for approval for physical compliance 
8 weeks from receipt of change order, and provided for delivery of 10 units in 3 
weeks of receipt of first-article approval, and 8 units per week thereafter. 

The orders also provided that we should continue to make two MA-7 proto- 
types, complete with heater and self-mobility, and to subject these to the full 
quality assurance tests of the specifications. This was sound, in our opinion, as 
Convair would then ultimately have qualification data on the Recony unit and 
thus they would know of any modifications necessary for units in the field. 
Further, a great deal of work had been done both as to engineering and con- 
struction of a prototype unit, and, since moneys had already been spent, it cer- 
tainly seemed sound to bring qualification units through. These were can- 
celed by Convair in August of 1956, as I shall later relate. 

In May 1956, there were discussions with Convair on revisions of our control 
system to an improved design, and in May a representative from Convair visited 
our plant to observe capacity tests and operation of the controls as well as the 
work which we were doing. In June a representative of Convair and Wright 
Air Development Center visited our plant to observe capacity tests. 

On July 31, 1956, we had a first-article inspection. Present at that inspection 
were H. L. Jones, San Antonio Air Material Area, Air Force; R. G. Graves, Con- 
vair serviee engineering department; T. Houk, Convair purchasing department; 
D. Spensely, Convair engineering department; and Capt. B. Carver, WADC. 
copy of minutes of that meeting is as follows: 


JULY 31, 1956. 
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MEETING First ARTICLE—-MA-7 ( MODIFIED) 
REcoNy Corp. 


Belle Isle, Richmond, Va. 

Present: 

H. L. Jones, SAAMA, SAMTAS. 

R. G. Graves, Convair, service engineering. 

E. L. Carver, captain, USAF, WADA, WCLEM-6. 
D. Spensely, Convair, engineering design. 

T. Houk, Convair, purchasing department. 

A. J. Asch, Jr., Recony. 

B. J. Goldsmith, Recony. 

The following changes were requested (see note 1 below) : 

1. Switches on instrument panel indentified. This will be done by silk screen. 
Time did not permit it to be done on first article. 

2. Chain on gasoline filled cap to be removable (both ends). 

3. Separate master switch for self-mobility. 

4, Marking on unit to indicate location of fuel drain. 

5. Provide four lift rings. However, eight holes to be provided to accommodate 
lift rings with upper set to be covered by plugs. 

6. Line up fuel drain with pan opening and provide nipple so that plug is not 
above pan level (approximately even with pan). 

7. Identify by marking—damper release lever. 

8. Change marking at top of rear on unit to read “Install Exhaust Stack 
Extension Above.” 

9. Mark rear screens “Closed During Operation.” 

10. Relocate exhaust-stack extension storage to rear right of engine compart- 
ment and mark location by appropriate marking on door. 

11. Airflow meter tagon line to be run over to bulkhead and down—leave small 
amount of slack on each end of this line. 

12. Bowden for throttle and choke to be secured to tachometer cable. 

13. Mark desired temperature setting screw: “Discharge Air Temperature 
Setting — Warmer—Cooler” with arrow. 

14. Remove words “Air Discharge’ from rear right-hand door and stencil 
same adjacent to discharge opening. 

15. Provide proper fit between exhaust stack and roof. 

16. Line from condenser to receiver to have grommet in clamp. 

17. Starter must be engageable with less effort. This is to be studied and 
proposal sent to Convair. 

18. Bolt projecting from bottom of self-mobility must be flush. Self-mobility 
must be adequately protected against road dirt and moisture. Recony feels that 
it is adequately protected but will check. 

19. Obtain recommendations from Continental Motors Corp. on possibilities 
of baffles or other quieting approach. This is to be studied and proposal sub- 
mitted to Convair. 

20. Grommets around all refrigerant lines to fit tightly. 

21. Parking brake and two-bar latch to be painted red. Two-bar latch should 
be foot operated (same type as A-3). 

22. Mark on left forward door: “Battery and Reset Switch Inside.” 

23. Spring pad to be pinned to axle. 

24. Remove preheat ducting. This not required by PO. 

25. Consider use of shorter vibration eliminator with one 90° ell. 

26. Submit following proposals to Convair: 

(a) Automatic damper control to prevent airflow exceeding a predetermined 
number of pounds. 

(b) Visual warning light (visual from all directions) to indicate conditions 
which now cause automatic stoppage of the air conditioner. 

27. Miscellaneous additional items not covered at meeting: 

(a) Vibration loops to be provided on: 

1. Damper actuator shutoff valve. 
2. Delivery air-pressure gageline. 


tPer T. Houk, Convair: No changes to be made until Convair approval received. How- 


ever, shakedown tests te proceed as agreed and test data to be forwarded to Convair by 
August 10, 1956. 
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(b) Delivery air-pressure line (gage line) should be one-eighth inch instead 
of one-quarter inch. 

(c) Cadmium plated screws holding instruction manual pocket. 

(d) Change stencil markings on tow bar thus: 

“Reverse.” 
“Forward.” 

We were instructed to make shakedown tests and capacity readings and sub- 
mit them to Convair by August 10, 1956. We were also to advise Convair of any 
of the items of change which would involve extra cost, and not to proceed with 
changes until they were approved by Convair. 

On August 2, 1956, we wrote Convair regarding those items of change which 
would involve extra cost and those which would be furnished at no charge as well 
as those which would involve credits. On August 10, 1956, we sent Convair the 
results of our tests and log sheets certified to by the United States Government 
inspector. 

On August 13, 1956, we received the following wire from Convair: 

“Terminate from our purchase order No. 272960-SD all requirements for 
qualification to MA-7 air conditioners. This termination is for the convenience 
of the Government under our (prime) contract No. AS33(600)5942. Direct you 
stop all work and making of all commitments in connection with the terminated 
portion of this order, withholding further shipments. Also direct you notify 
your suppliers by telegram to do likewise. Please acknowledge receipt of this 
telegram, collect, referring to message No. COB157-13, and advise whether can- 
cellation can be accomplished at no charge. In the event you anticipate filing 
claim, please indicate approximate amount. 


“T. N. Houx, Convair.” 


This wire terminated from the orders the two prototypes on which quality- 
assurance tests were to be run, and thus this was the end of any possibility 
of knowing anything about the units in terms of performance, service life, etc. 

On August 20, 1956, we furnished Convair with cost and credit sheets on the 
various changes agreed upon as the July 31, 1956, first-article inspection. 

On August 21, 1956, Convair wrote us requesting further tests to support 
the capabilities of the control system. These tests had been previously made 
for Convair, and they constituted a new group of tests not asked for at the 
July 31, 1956, conference. After an exchange of correspondence and telephone 
conferences on the data required, the additional data called for was submitted 
by us on September 26, 1956. 

Thereafter we waited approval of Convair and, on October 17 and 18, 1956, 
a group of tests on the first article were run for Mr. Virgil Parks, of Convair, 
and Captain Carver, of WADC, who found the performance of the first article, 
serial No. 7001, to be satisfactory and so indicated by signing letter dated 
October 17, 1956, which appears below. Mr. Parks inspected the unit against 
the minutes of the July 31, 1956, first-article inspection, to ascertain that the 
various changes had been made, and a memorandum of his inspection is con- 
tained in our files. The following letter indicating satisfactory completion of 
tests was signed by Captain Carver, of WADC, and Mr. Parks, of Convair: 


RicHMOND, VA., October 17, 1956. 
Mr. Vimein PARKS, 


Convair, San Diego, Calif. 

Deak Sir: We are handing you with this letter log sheets containing readings 
made during tests on first-article MA-7 (modified). 

Both your Mr. Parks and Capt. E. Carver, of WADC, have witnessed the 
tests as partially reflected by the attached log sheets (and previously submitted 
log sheets). They found the automatic controls on the first-article MA-7 
(modified) satisfactory and the capacity of the MA-7 (modified, to be in excess 
of that required by the specification. 

Very truly yours, 


ReEcony Corp., 
A. J. Asou, Jr., President. 


In late October 1956, Mr. Goldsmith visited Convair and negotiated increased 
costs and credits for changes, and he was advised that first article approval 
would be issued. On November 9, 1956, over 3 months after first article in- 
spection, we received supplement No. 4 which gave first article approval. This 
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same supplement contained a clause bearing on our December 12, 1955, agreement 
reading: “As to quantities of units or parts fabricated and/or purchased and not 
useable in delivered units due to authority granted to proceed with production 
prior to first article tests and approval, buyer agrees to reimburse seller in 
addition to the unit price specified their actual cost including G. and A., and 
overhead and labor and material plus freight, excluding profit.” 

This was done because we had many parts in advance of first article, and it 
was necessary to rework these and some of them had to be jettisoned and re- 
made although in so far as possible we attempted to salvage and rework parts 
for Convair. All in all our Engineering Department has made a total of 
526 drawing changes on this job. The history of this job is that parts were 
made, stored, pulled out of storage, reworked, men started on the work and 
then stopped ; and this went on for almost 8 months. 

Convair was well aware of this. They knew the conditions of parts, they 
knew that parts had to be reworked (redrilled and reformed, etc.), that chassis 
had been reinforced and changed, and it was agreed in several conferences that 
the first 25 or 35 units would leave something to be desired in terms of work- 
manship and appearance because these parts had been made up and reworked as 
changes were made. One cannot have 526 drawing changes while production is 
going on without having serious problems and one cannot start and stop pro- 
duction and expect to keep a mobilized crew with continuity of production ex- 
perience. 

Prior to making of any shipment of the MA-7 units, Recony, on November 6, 
1956, wrote a letter to Convair, pertinent excerpts of which are: 

NOVEMBER 6, 1956. 
Re Purchase orders 272960 SD and 272961 SD. 
CoNnVAIR, 
Division of General Dynamic Corp., 
San Diego, Calif. 
(Attention Mr. M. A. Grove.) é 

GENTLEMEN : Reference ahove captioned orders, you advised our Mr. Goldsmith 
by telephone last week that you wish to have the first MA-7 (modified) November 
12, 1956. 

In connection with shipments which will be made under the above orders, we 
note that shipments are to be made to Convair in San Diego via Universal Car- 
loading. 

Our letter of March 20, 1956, points out to you that shipment via Universal will 
involve shipment from Richmond via rail to Chicago then transshipment to an- 
other railroad car loaded out to Los Angeles then another transshipment from 
Los Angeles to San Diego via truck. 

We recommend strongly, for your protection, that we be permitted to ship via 
Acme from Richmond. We have discussed the matter with Acme and find that 
they will block and brace a unit in a car at Richmond, ship it to St. Louis with 
a request that it not be unloaded and permitted to continue in the same car to 
San Diego so.as to avoid handling and possible damage. If we can continue 
these arrangements with Acme we will be able to have a car move from Richmond 
directly to San Diego at which point the unit should be towed from the freight 
station to Convair (unless the car contains other freight for Convair in which 
case it would come directly to Convair’s siding). 

* + * * + . 


The best possible protection would be to ship in carload lots and we recom- 
mend this course of action if at all possible because we would block and brace 
the cars ourselves and obtain a railroad car inspection certificate. On 1. ¢ L 
shipments (whether by Acme or Universal) the units would be in the hands of 
the carloading service and we have no assurance of how much additional freight 
would be dumped in and around the unit, how well the unit would be blocked or 
braced and how much damage the unit would sustain on any transshipments. 

* + . im * ™ 

The above is extremely important because you will remember the abundant 
damage suffered by units in the past which were shipped via TCA. 

The units will be loaded fore and aft and in the case of carload shipments 
we will be able to obtain railroad inspection: certificates. We will attempt 'to 
obtain such a certificate on units shipped via a carloading service. Our very 
strong recommendation is that you authorize us to build special cradles for 
shipping the units. These are skid-type cradles which have the effect of block- 
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ing wheels on all sides, sustaining a portion of the weight from the chassis and 
are constructed so as to act as a skid thus eliminating the necessity for re- 
moving and reblocking the unit in event of transshipment to another car. This 
should give good assurance that the unit if transshipped will be properly han- 
dled and properly blocked. Cost of providing such a cradle would be $87, 
which, it seems to us, is well worth the insurance of proper protection. 


Yours very truly, 
Reco Propvucts Division, 
ANbREW J. Ascu, Jr. 

Convair never replied to this letter. 

On November 7, 1956 we got a call from Convair advising us that shipping 
instructions calling for shipment to San Diego were being changed and that 
packing instructions were also being changed. They promised to send the 
new shipping instructions and packing instructions. These were never received 
by us. 

On November 12, 1956, we wired Convair advising them that unit No, 1 
was ready and was awaiting shipping instructions and asked them to advise us. 

Not until November 20, 1956, did we receive a wire from Convair asking 
us to ship the first article via Acme Fast Freight to Convair at San Diego, 
However, since a carload shipment was scheduled to be made in 2 days and 
Thanksgiving holiday intervened, we wired Convair that we would ship a full 
carload that weekend rather than ship a part shipment. 

On November 19, 1956, Recony had a visit from Convair personnel consisting 
of Mr. V. Parks, of engineering; Mr. N. Miller, of the purchasing department; 
and our representative from the west coast, Mr. Judd. These men examined 
the first article which was packed and waiting on the floor to be shipped. We 
removed the packing, the panels, and a thorough inspection was made. Mr. 
Parks asked for a correction of the wiring diagram and 2 or 3 other minor 
matters which were promptly corrected. 

A letter dated November 26, 1956, following Convair’s inspection in Rich- 
mond, from our representatives on the west coast states “I felt that the Convair 
people were quite satisfied with what they saw.” 

Thus this first article had been inspected by— 

(a) Convair and Air Force representatives at first article inspection, 
July 31, 1956. 
(bv) By V. Parks, of engineering, Convair, on October 17, 1956. 
(c) By V. Parks, of engineering, and N. Miller, of procurement, Convair. 
(d) By AF inspection at Recony plant. 
This unit was subsequently rejected at Convair,.San Diego, and returned to 
Richmond as 1 of the 17 units. 

On November 23, 1956, a shipment of 4 units, serial Nos. 7001 through 7004, 
was dispatched via railroad at Convair and on November 26, 1956, we sent 
Convair an invoice with copy of bill of lading, copy of railroad inspection certifi- 
cates showing satisfactory loading and bracing, copy of the test data log witnessed 
by the United States Air Force inspector, copy of the packing list and inspection 
certifieate of the Air Force inspector. We had signs printed and placed on 
the car marked “Do Not Hump” so that the railroad would give special handling. 

On December 13, 1956, another carload of 4 units, Nos. 7005 through 7008, were 
shipped. Delay in shipping these was caused by the necessity for making some 
changes on the self-mobility and because we had learned of damage on the first 
shipment and were taking time to prepare for revised methods of blocking and 
bracing to conform with the suggestions to Convair in our letter of November 
6, 1956. We decided to do this to expedite matters in absence of any instruc- 
tions from Convair and at our own cost and expense (and hoped we could get 
reimbursed) even though we had no such obligation, as our obligation was solely 
to block and brace in accordance with railroad regulations. 

Subsequently 9 additional units were shipped and schedule of shipments ap- 
pears later in this statement. 

On November 27, 1956, we received a letter from Convair, as a result of their 
visit to the Planton November 19, 1956, containing no adverse comments on the 
units. It dealt solely with production schedules. 

On December 7, 1956, we received a telephone call from our representative 
on the coast advising that the first carload.of (4). units shipped on November 
23, 1956, had arrived at Convair in badly damaged condition. The blocking had 
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torn loose, the units were severely bounced around, rear axles were bent and 
broken and front axles were bent, tires burned and scuffed. We immediately 
wired our west coast representative as follows: 
DEcEMBER 7, 1956. 
Mr. Harvey Jupp, 
Joe Davidson & Associates, WOX Lynwood, Calif.: 


Retelecon have stopped car. Instructed plant to provide special cradling per 
discussion. Please send copy of Convair’s report on damage soon as possible. 
Satisfactory to have Convair return units for repair with clear understanding 
that cost of same is to be a matter between Convair and carrier. Thanks. 

Recony-AscH. 


We instructed the Richmond plant to hold shipments of the next units until we 
could revise blocking and bracing, and we advised our representative to have 
Convair contact us and arrange for return of the damaged units for repair and 
that we would supply Convair with the cost of the repairs as a basis for their 
claim against the carrier. We followed this again by telephone to Mr. Judd of 
our representative’s office on the 13th day of December and outlined the pre- 
cautions which had been taken on the shipment and again referred to our letter 
of November 6, 1956, to Convair containing our suggestions of method of ship- 
ments. Mr. Judd so advised Convair. 

By letter of December 15, 1956, our representative advised us that Convair 
proposed to inspect and operate the damaged units and described what had been 
done thus far. We wired our representative as follows: 

DECEMBER 17, 1956. 

Re your memo of 15th. Feel that it is improper for Convair to run or inspect 
units which have been subject to acutely severe transit damage. Units were in- 
spected by Government inspector and by Convair representatives at plant. Cer- 
tain phases of appearance were explained by reason of necessity of rework 
through changes since parts had been run initially some time ago. 

Am sending Stover of New York office to Richmond today for double check of 
all units in work. Units en route functioned exceptionally well in test chamber 
and have been cradled for shipment. Feel certain that if no transit damage same 
will be found to be satisfactory. 

Strongly suggest Convair representative come to plant to observe units, then 
if necessary Recony representative and/or myself will come to west coast. 
Plan to be in Richmond tonight through Tuesday and Wednesday, phone me in 
Richmond for any discussions. 

Recony/Ascx. 

On December 18, 1956, we wired Convair as follows: 

Reference MA-7 (modified) shipment damaged in transit do not feel from 
conversation with Judd that nature and extent of damage makes inspection and 
operation possible, Suggest return for necessary repair. Although loading and 
blocking inspected and approved by R. R., we are revising same as outlined by 
Judd. Judd advised you have quality and workmanship comments. May we 
call attention to several plant visitations and inspections from first article con- 
ference as to recently as several weeks ago wherein units in process and finished 
units were viewed by your representatives at our plant. In view of incon- 
sistency of comments received from your representatives at plant and those 
apparently made at California consider it vital you send qualified representatives 
to Richmond to inspect units and procedure on our floor and in test room. Anxious 
to cooperate to utmost and will have our quality control, development engineer 
and manufacturing hands present to attempt to meet your views. Please bear 
in mind previous inspections, Government inspection here. Also waiver of tests, 
many changes made, the fact that re profit was necessary because of above, neces- 
sity for starting and stopping of work, attempt to use as many parts previously 
run as possible, etc. We are firmly convinced only conference at our plant in 
Richmond to determine difference in units between inspection here and California 
is solution to constructive understanding in attempting to satisfy your California 
people. We are at your disposal and suggest you phone undersigned at Richmond 
to set date. 

Recony-AscuH. 

We received no answer from Convair. 

We had our representative through Mr. Judd follow up on this matter, and we 
had no indication during all of this period that on any of the units that had 
been receiyed by Convair there was any dissatisfaction with materials and 
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workmanship other than the comments Judd had received in connection with the 
damaged units. 

We continued to follow up this matter with Mr. Judd but he could get no 
satisfaction and we got no information by phone, wire, or letter from Convair 
other than they indicated to Mr. Judd they would let us know of their decision 
on the four damaged units. We were of course at a loss to understand this 
matter because obviously the units had been Government inspected and one of 
them was the very same first article that had been thoroughly imspected by 
Convair representatives on three occasions at our plant. We could not under- 
stand why Convair, in view of the fact that they were getting reaction as to 
materials and workmanship on the west coast which was inconsistent with 
inspections and approvals given on the units on the east coast, would not 
immediately contact us to resolve these difficulties, 

On January 7 we received a wire (dated January 4) from Convair as follows: 


“Re PO 272960 SD and 272961 SD. Please immediately stop all work and 
shipments of type MA-7 air-conditioner. Advise all your suppliers to stop all 
work and shipments to you. Further explanation will be forthcoming within a 
very few days. Please acknowledge receipt of this wire and advise numbers of 
units shipped to date. 

“M. A. Grove, Convair.” 


Recony immediately communicated with their sales representatives in Cali- 
fornia and had them make arrangements with Convair for a visit the next 
morning on January 8, 1957, by the chairman of the board, Mr. Goldsmith and 
our chief engineer, Mr. Stover, and in addition Recony wired Convair on January 
7 acknowledging Convair’s wire and advising that Recony representatives would 
be in San Diego the next morning, January 8, 1957, as follows: 


Mr. M. A. Grove, 


Purchasing Department Convair, a Division of General Dynamics Corp., 
San Diego, Calif. 


Acknowledge receipt this date urtel January 4. Our Mr. Goldsmith will 
be in your office tomorrow morning per arrangements made between Mr. Judd 
and your Messrs. Killgore and Grove and will report on status of orders. 


Recony—AscH. 


Mr. Goldsmith, the top officer of Recony accompanied by our chief develop- 
ment engineer arrived at Convair’s office on January 8 and they were advised 
that the Convair organization was too busy that day to see them, and during 
the next 2 days they were unable to have a constructive conference to determine 
Convair’s position, and in fact, they were specifically denied any explanation of 
Convair's position. They were told that the matter could not be discussed. 

Immediately upon return of Recony’s representatives to their New York office, 
they reported that Convair had raised a question in their engineering evaluation 
reports as to the structural soundness of the units. Recony immediately arranged 
to have a road test performed on one of the MA-7 (modified) units, and in 
conjunction with the National Guard, Recony performed the same road qualifi- 
eation test (which was of course waived by Convair’s order) originally called 
for in Convair’s specifications. Recony towed the vehicle 100 miles over a high- 
way, and then another 70 miles over a rough tank course at A. P. Hill Military 
Reservation and the Government inspector witnessed and certified satisfactory 
results of this test. 


On January 12, 1957, Recony wrote to Convair as follows: 
JANUARY 12, 1957. 
OCONVAIR, 
A Division of General Dynamics Corp., Model 8, Purchasing Department, 
San Diego, Calif. 
(Attention: Mr. M. A. Grove, senior buyer.) 

GENTLEMEN: Reference is made to airgrams (copies attached) from your 
Mr. Rumney. 

Will you please advise the effect of your wire of January 4 on the orders for 


technical manuals. Will you also please tell us the effect of your wire of Janu- 
ary 4 on other orders from Convair? 


We are attaching a list of orders which we have made up hastily in order 
to get this letter off, but which we feel is all inclusive. 


; 
' 
| 
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Your wire of the 4th only cites two orders namely 272960 SD and 272961 SD. 
Was this an oversight or did you-mean to include other orders as well? 
We will appreciate hearing from you. 
Copy of this letter is being sent to Mr. Rumney. 
Yours very truly, s 


REco Propucts DIvIsIon, 
ANDREW J. ASCH, Jr. 


The above letter, of course, was important as obviously if Convair stopped 
work on MA-7 units, we wanted to know the effect of this stop on other matters 
such as spare parts, technical manuals, etc. 

No reply was received to our letter of January 12, 1957. 

on January 14, 1957, upon return by Messrs. Goldsmith and Stover from 
Convair at San Diego, Calif., Recony wrote another letter to Convair as follows: 


Reco ProDucts DIVISION, 
RECONY Corp., 
New York, N. Y., Junuary 14, 1957. 
Subject: Purchase Order Nos. 272960 SD and 272961 SD. 
CoNVAIR, 
A Division of General Dynamics Corp., Model 8, Purchasing Department, 
San Diego, Calif. 
(Attention: Mr. William Kilgore.) 


GENTLEMEN: On January 7 we received your telegram stopping all work and 
shipments, and those of our suppliers on purchase orders Nos. 272960 SD and 
272961 SD for a total of (66) MA-7 (modified) air conditioners to exhibit No. 
WCL-927. 

I. The writer visited your company with our chief engineer, Donald Stever, 
and our west coast representative, Harvey Judd, of Joe Davidson & Associ- 
ates—on January 8, 9, and 10. During this visit we were supplied with the 
following data: 

(1) Copies of receiving inspection reports ‘on several of the MA-7 (modified) 
units received by Convair. 

(2) An engineering evaluation and rework program for our MA-7 (modified) 
air conditioners, prepared by Convair and dated December 20, 1956. 

(3) A structural analysis prepared by Convair and dated December 14 cover- 
ing a stress analysis of many of the structural elements of the MA-7 (modified) 
units. 

(4) We were shown a large group of photographs of unit No. 7001 after it has 
been disassembled to its components. 8 

We have reviewed this data plus the history and file of the subject contract, 
during the short intervening time since our return from your San Diego plant, 
and we feel compelled to put down facts which must be taken into consideration 
in arriving at a decision in this matter. 

We take sharp issue with much that has transpired in connection with the 
subject contract, but in so doing it is not our intention to imply criticism of 
Convair. Many situations have undoubtedly been beyond Convair’s control, and 
others may have been due to the newness and unanticipated complexity of the 
ground-support program, the extreme pressure under which everything had to 
be done, the rapid expansion of the Convair organization and the consequent 
numerous changes of the personnel assigned to various phases of the contract, 
the numerous engineering changes, and contract supplements, and the fact that 
many of the Convair personnel assigned to the work were so overburdened and 
behind in their work, that scores of our communications remained unanswered, 
many of them designed to anticipate some of the problems with which we are 
now faced. We recognize the fact with all their problems, Convair has been 
outstanding in furnishing the Government with the highest type military aircraft 
and at the same time making very substantial profits for their stockholders. 

We ask that Convair also consider the fact that we, as a company, have suc- 
cessfully supplied the Air Force and other defense organizations with more 
acceptable equipment of the subject type, than any manufacturer of whom we 
have knowledge and that the Air Force in particular has awarded us 3 suc- 
cessive contracts for qualified units (totaling 1,150 units) similar to the MA-7 
(modified) though somewhat smaller, that 2 of these contracts are virtually 
complete (over 700 shipped with many of the units in use and without a single 
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UR thus far), that the third has completed its qualification tests and that 
we have just in the last few days been awarded a fourth contract by the Air 
Force, for over 200 units similar, though substantially larger than the MA-7 
(modified) unit. These contracts with Air Force alone amount to approxi- 
mately $10 million. 

Now with regard to Convair’s receiving inspection reports, we ask that con- 
sideration be given to the following: 

(a) That of the items listed by Convair as deficiencies that a substantial 
number are duplicates. 

(b) That many of the so-called deficiencies listed were changes arranged with 
and, in many cases, instigated by Convair but that the personnel writing the 
report apparently did not know of these arrangements. 

(c) That a number of the items listed are called deficiencies whereas they are 
matters of engineering judgment where any two qualified engineers might arrive 
at different opinions—they are matters of engineering judgment rather than 
matters of fact. 

(d) That a large number of the items listed as deficiencies are of such minor 
nature that they could be corrected by a Recony representative in Convair’s 
plant (if correction is necessary) in from a fraction of a minute to several 
minutes. 

(e) That with respect to a number of items listed we do not agree that the 
inspector is correct in the statements listed—we contend that the statements are 
incorrect. 

(f) That four of the units on which inspection reports were written were 
received in a freight car which had been so badly banged around that large areas 
of the floor of the car had been ripped up, where the units were blocked and 
tied down. The MA-7 (modified) units themselves were obviously badly damaged 
including the displacement of components and the failure of structural members 
and welds, which had been subjected to loads far beyond those contemplated in 
usage or by specifications. Convair’s inspection reports, report the tires to be 
badly “scuffed and burned” when the units were thrown around in the damaged 
freight car. In connection with this shipment, Recony required that the railroad 
company inspect the loading and blocking of these units before sealing the car and 
received from the railroad company and forwarded to Convair, the railroad 
inspectors certificate that the car was properly loaded “for safe transportation” 
to Convair. Recony in its early letter of November 6, 1956, wrote Convair dis- 
cussing the shipping hazards on these units and recommended to Convair the 
use of special cradles for the protection of the units. The shipment of the first 
units was held up for approximately 2 weeks until Recony was able to get 
shipping instructions from Convair and yet the letter recommending these 
special precautions is still unanswered. Receny provided special signs attached 
to the exterior of the cars marked “Do not hump.” 

(g) That unit No. 7001 which was the unit chosen by Convair to be dis- 
assembled for detailed inspection and operation, was one of the severely dam- 
aged units and that a substantial number of the things listed as deficiencies were 
the result of transportation damage. Also, that this unit was a handmade proto- 
type fabricated in our experimental rather than our production department, that 
many of its components had been removed, changed, and replaced several times in 
the course of its development, and that its structure reflected many hand- 
executed engineering changes approved by Convair. 

(h) That a second unit inspected by Convair (the serial number of which has 
not been determined at this writing) was a unit which had been converted at 
Convair’s request from a MA-7 (not a modified) unit fabricated for a different 
purchase order. This unit originally contained a Nelson heater, controls, an 
elaborate damper system for switching from cooling to heating and an H—1 heater 
connection system. It was made by hand in our experimental department and 
had in a period of almost a year, been continuously changed, experimented with 
and tested prior to being converted to a MA-7 (Modified) unit at Convair’s in- 
struction and at their expense. 

(i) That all of these units were inspected and approved at Recony’s plant 
and in accordance with Convair’s instructions, by the Air Force inspector resident 
at Recony’s plant including visitations by this Air Force inspector’s supervisor. 
This Air Force inspector is of long tenure with the Air Force and has inspected 
in our plant alone over 700 similar units made to similar specifications. A large 
percentage of these 700 units have been in actual use and to date, we have not 
received a single “unsatisfactory report” on any of them. 


Up 
: 
| 
. 
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' 
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(j) That Recony submitted a unit for first article inspection in accordance 
with purchase orders Nos. 272960 SD and 272961 SD, supplement No. 4 and 
that the first article approval was granted (see purchase orders Nos. 272960 SD 
and 272961 SD supplement No. 4 and Convair’s letter of same date). The first 
article approval was granted with no exceptions. 

The personnel participating in the first article approval were: R. G. Graves, 
Dale Speuseley, T. N. Houk, Virgil Park of Convair, and H. L. Jones (SAAMA) 
and E. L. Carver of WADC. Other Convair and Air Force personnel who exam- 
ined units during fabrication or the completion were: B. F. Ferguson, Earl W. 
Miller and Jack Farley of Convair, and a Mr. Taylor of Engineering Services 
Gadson and a Mr. Bickle of Engineering Services San Antonio. 

The first article approval included “inspection for physical compliance” (see 
purchase orders Nos. 272960 SD and 272961 SD, supplement No. 4) and verifica- 
tion of the units capacity (see letter of October 17, 1956, signed by the Convair 
representatives and countersigned by the WADC representative). 

(k) A large number of the deficiencies listed relate to wiring and are based 
on a standard of inspection substantially beyond that indicated by the purchase 
description WCL—927 which serves as a specification in this contract. Recony 
standards of inspection of this wiring are the same as those used and accepted 
by Air Force on other contracts made under specifications with substantially the 
same wording as the specification in this contract. The standards of inspection 
used by Convair receiving inspection are not those that would be contemplated 
under a specification which calls out no underlying wiring specification. 

(1) The governing contract cites no underlying welding specifications yet the 
standards of inspection used by Convair are those that would be expected only 
when ridged and underlying welding specifications are cited. Convair’s engi- 
neering evaluation dated December 20 requires the application of welding 
specifications Mil-W-6858 and Mil-W-6873 neither of which are cited in the 
subject contract. 

(m) That a number of the items listed as deficiencies were in fact, retrofitted 
parts, which had originally been fubricated with Convair’s approval, but were 
later retrofitted to suit Convair-approved changes. A contract supplement No, 1 
ealls for this retrofit at Convair’s expense. Twenty-five complete sets of fabri- 
cated parts and 30 to 35 of some individual parts were fabricated many months 
ago to prints as they existed at that time. Convair authorized their fabrication 
at that time in the interest of speed. Later, Convair approved changes caused 
these prints to be changed and Convair authorized Recony to retrofit these parts 
at Convair’s expense. Many of these retrofits required “weld, burn, and then 
reweld.” Convair representatives in discussions of this problem recognized that 
the units assembled from these retrofitted parts would “leave something to 
be desired.” Convair Receiving Inspection apparently did not know of these 
arrangements when writing their inspection reports. 

II. With respect to Convair’s engineering evaluation of the type MA-7 
(modified) air conditioners dated December 20 we call attention to the following: 

(a) This engineering evaluation is based upon the receiving inspection depart- 
ment’s reports referred to above. 

(b) The engineering evaluation is also based upon Convair’s structural anal- 
ysis report of December 14 which we find to be in error and contrary to the 
controlling specification both in its conclusions as well as its engineering treat- 
ment. It will be further dealt with later in this letter. 

(c) It is based in part upon specification No, Mil-C—008512, not a part of the 
subject contract. 

(d@) The Convair representative who prepared this engineering evaluation 
visited in our plant on November 19, 1956, with two other Convair representatives. 
On that date, unit No. 7001 was sitting on Recony’s floor packed awaiting 
shipping instructions. At the request of the Convair representative, the unit 
was unpacked and the panels removed so that it could be inspected. The Convair 
representative’s inspection was sufficiently detailed so that he asked for a cor- 
rection of the wiring diagram and 2 or 3 other minor matters, which were 
corrected then and there. It should now be noted that this same Convair rep- 
resentative prepared the engineering evaluation of December 20 which, com- 
menting on the very same unit, states in paragraph 4.1b that “the standard of 
workmanship of these units is so poor that with the exception of the vendors’ 
purchased components all facets of construction must be considered unaccept- 
able.” [Italics supplied.] Paragraph 4.1c of this Convair engineering evaluation 
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confirms that the statement above concerned unit No. 7001 which was the very 
unit which he inspected at our plant. 

(e) Paragraph 4.2a notes that the unit is 135 pounds overweight and disregards 
the fact that the changes initiated and/or approved by Convair increased the 
weight of the unit by more than this amount. The Recony nameplate. however, 
is in error in stating the weight at 4,600 pounds and this will be corrected. 

(f) Several paragraphs of this Convair engineering evaluation call for design 
and structural changes not contemplated by the specification and not considered 
at the time of first article approval. Furthermore, they relate to design solidified 
by three sets of proposal and detail drawings which have been in Convair’s 
hands for almost a year. 

(g) Several paragraphs of the engineering evaluation require the use of 
aluminum in parts and components where the use of aluminum is not con- 
templated by the specification. 

(h) Paragraph 4.21a requires that at least one unit undergo all quality 
acceptance assurance tests (sometimes called qualification tests) of paragraph 
4 of exhibit WCL-927, whereas these quality acceptance assurance tests were 
specifically exempted by Convair. 

In “hindsight” we believe Convair will now agree that it was a mistake to 
eliminate these qualification tests. They are in the end the only means of 
determining whether a unit can be depended upon for service in the field. If 
this were a unit which had been in use either commercially or in military 
service in the past, its ability to give continued service in the field would have 
been established but these units and their design are new and untried. It is 
one thing to design a unit on paper and another to eliminate the “bugs” which 
designers seem to be unable to anticipate. It is the normal practice of our 
company (and we believe it is a practice of others) to design a unit, build a 
prototype, thoroughly test the prototype, and eliminate the bugs that develop as 
a result of these tests. No parts fabrication or parts procurement is done until 
this phase is completed. 

In the subject contract, Convair authorized the fabrication of parts and the 
commitment for components well prior to the completion of the building of a 
prototype. It was the understanding that Recony would be reimbursed for 
parts that might later have to be discarded or retrofitted. Thereafter, Convair 
eliminated from the contract the requirement for qualification tests including, 
among many Other tests, the 500-hour performance and endurance test and all 
the sampling tests with the exception of a 30-minute run. 

Neither Convair or Recony can have any assurance that units made from an 
untried paper design would not develop operational problems and it was for this 
reason that a supplement to the contract agreed to reimburse Recony for diifi- 
culties that were encountered that could not be anticipated in the absence of the 
specification qualification tests. Neither Recony nor Convail can know what is 
ahead for these units in the field. 

At the time that these tests were eliminated from the subject contract there 
was another contract for a MA-7 (not modified) prototype and the full qualifi- 
cation tests including, among many other tests, a 700-hour performance and 
endurance test. This contract, including tests, was later canceled for the con- 
venience of the Government or Convair when the unit was already completely 
built and only the test remained to be made and we were instructed to convert 
the unit to a MA~7 (modified) unit. (This is the. converted unit referred to 
elsewhere in this letter.) This eliminated the only remaining chance for per- 
formance and endurance tests which would predict the operation of the units in 
the field. 

Ill. The Convair structural analysis report dated December 14, 1956, and 
supplied to us by Convair is based on an assumption which is contrary to the 
requirements of the specifications. 

Paragraph 4.3.5.1 of the specification requires that “all components will be 
constrained from causing any external damage in the event that the accelera- 
tion forces of 8g’s along the horizontal axis in either direction or 4%42’s in a 
downward direction are encountered.” We have italicized the word or so as to 
illustrate that the specification requires that the unit be able to withstand the 
8g load or the 414¢ load. 

P. 8.—While in San Diego the writer telephoned to the Recony plant in Rich- 
mond telling them to perform the mobility tests (sometimes called road tests) 
ealled for in paragraph 4.3.2.1 of exhibit WOL—927, which had been eliminated 
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from the subject contract. These tests have just beeen successfully completed. 
We quote from the specifications : 

“4.3.2.1—Mobility tests.—Prior to the test specified in 4.3.2.2.2, the air condi- 
tioner shall be subjected to a mobility test. The trailer shall be towed by a 
truck as follows: (a) Over an average road at a speed of not less than 20 miles 
per hour for a distance of not less than 100 miles, and (0b) over an average 
ungraded sodded field at a speed of not less than 10 miles per hour for a dis- 
tance of not less than 70 miles. Upon the conclusion of the test, the air condi- 
tioner shall be examined for damage and checked for proper operation.” 

The “average road” run of 100 miles was at a speed ranged from 20 to 35 
miles per hour and the “ungraded sodded field tests” run of 70 miles ranged 
from 10 to 16 miles per hour. The test data is attested by the resident Air 
Force inspector. All of the undercarriage was thoroughly checked before and 
after the completion of the test and no displacements or failures developed. 
Test chamber performance was logged (and attested by the Air Force inspec- 
tor) before and after the road test and will be completed and forwarded to 
Convair in about a week. Photographs were taken and will be part of this 
report. The “average road” course and the “ungraded sodded field” that were 
used have been approved by Air Force for qualification road tests. 

The specification requires that the unit be able to withstand the 8g load or 
the 444g load. The specification does not contemplate that both of these loads 
be applied at the same time. It does not require that the unit be constructed 
to sustain both loads at the same time. Convair’s stress analysis superimposes 
these two loads one upon the other resulting in the exaggerated loads that are 
inapplicable. 

(a) Convair’s structural analysis is based on a comparison of the yield 
strength of the steel with the load (where 8g or 444g loads are contemplated) 
whereas the ultimate strength in an elastic-plastic calculation should be used 
before predicating failure. This is true because paragraph 3.4.5.1 contemplates 
the distortion of parts under this test and only requires that they be “re- 
strained from causing external damage.” 

The paragraph contemplates that the unit need “not be operational after such 
exposure.” A clarification from WADC explains that the purpose of this para- 
graph is to be assured that components will not break loose and fly out of and 
away from the unit. 

(b) The analysis of the strength of the front axel with the application of a 3g 
load on the draw bar is not contemplated by the specification. 

The above comments on Convair’s structural analysis were checked by our 
stress analysis consultant, Dr. Bernard W. Shaeffer of the College of Engi- 
neering, New York University. He concurred with our findings and found other 
conclusions with which he differed, including arithmetical errors. 

IV. With regard to quality control, Recony is in a position to manufacture 
to any desired standards of quality control that Convair may set if the pur- 
chase contract, the specification, and underlying specifications call for the 
standard of inspection desired. Furthermore, Recony can ship units which will 
then be accepted by Convair’s receiving inspection if the inspections made by 
Convair representatives in visits to Recony’s plant—the inspections of the Air 
Force inspector—and the inspection for first article acceptance are consistent 
with those of Convair’s receiving inspection. In the subject contract, the pur- 
chase order, the exhibit WCL-927 serving as a specification and the inspections 
at Recony’s plant of a large number of Convair and Air Force representatives 
and the inspections of the Air Force resident inspector were completely at vari- 
ence with the inspection standards applied by Convair at San Diego. It does not 
make sense that Recony’s units were acceptable when viewed by Convair’s people 
and the Air Force resident inspector at Recony’s plant and that these same units 
should then be thoroughly condemned at Convair’s plant. 

If these units are now to be reworked to higher wiring standards and to weld- 
ing specifications MIL—-W-6858 and MIL—-W-6873, as required by Convair’s engi- 
neering evaluation of December 20, then the subject contract should not have 
been silent with respect to them. 

V. Where do we go from here? In the process of making this determination 
it would seem that Convair should take into consideration and discuss with 
Recony the following: 

(a) That the rework requirements of Convair’s engineering evaluation dated 
December 20 contemplates changes in design, construction and inspection stand- 
ards and if those requirements are to remain unchanged, the cost of rework 
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and retrofit would be extremely high, and that this work did not come within 
the purvue of the subject contract. 

(b) If the retrofit and rework program outlined in Convair’s engineering 
evaluation of December 20 were to remain unchanged the time required for 
deliveries would be dependant on the following: 

(1) The drawings required to incorporation of the requirements of Convair’s 
engineering evaluation of December 20 will take about 1 month. 

(2) The time required by Convair to review and approve these drawings 
must be allowed. 

(3) One or two units must be reworked by Recony to conform to the new 
approved drawings. Estimate 1144 to 2 months. 

(4) Time must be provided for Convair’s first article inspection and approval. 

(5) The qualification tests which were waived in the subject contract, must 
now be run and depending on whether 1 or 2 units are provided for the test, 
they will require 24% to 3% months. 

(6) Time must be allowed for Convair to approve the test reports. 

(7) Production will then start with first deliveries in approximately 2% 
months after start of production. 

(c) If the qualification tests required by Convair’s engineering evaluation of 
December 20 were eliminated as it is in the subject contract, and the structural 
and material specification changes eliminated, the time required for delivery 
of the units would be only a fraction of those outlined in the previous paragraph. 
An intelligent estimate of the time required for deliveries can only be made 
when we know the extent to which inspection standards are to be more rigid 
than those contemplated by us in the bidding and performance of the subject 
contract. 

We have tried to present a factual and fair picture and to include many 
phases of the operation under the subject contract which might not be known 
to any one individual or department at Convair who might, be called upon: to 
participate in a decision in this matter. 

We stand ready to cooperate in any manner that suits Convair’s needs and 
we will do everything in our power to help accomplish their desired results. 

Very truly yours, 
Reco Propucts Drviston, 
BertraM J. GOLDSMITH. 


Recony did not receive a reply to this letter but on January 18 it did receive 
a telegram from its west coast representative, Joe Davidson & Associates, as 
follows: 

“Kilgore & Grove favorably impressed by your long letter. They have internal 
meeting today. Expect decision today or Monday. We will advise you as soon 
as we get word. 

“Joe Davipson & ASSOCIATES, 
“Harvey Jupp.” 


It will be noted that the telegram of January 18 from Recony’s west coast 
representative, was dated a month and a half after the first units were received 
by Convair and several weeks after substantial shipments of units were received 
by Convair. In order to present a fair picture of the predicament in which 
Recony found itself in trying to obtain a reply from Convair during the months 
of December, January, and February, I quote the following telegrams from our 
representative. 

“DecemsBer 26, 1956. 

“Retel Convair has had extended holiday and will have again over New 
Years. Purchasing is moving now across town and we do not expect their de- 
cision before January 2. Factory visit by Convair contemplated by them as 
explained previous correspondence. Order for manuals and ducts held up due 
to reorganization of department holidays, relocation of purchasing, and il!ness 
of Doc Miller. 

“Joe Davipson & ASSOCIATES, 
“Harvey Jupp.” 


JANUARY. 22, 1957. 
“Talked to Mack Grove and Kilgore this morning. Their meeting postponed 
to Thursday, January 24. I will be there tomorrow and Thursday and have 
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asked to be included in the meeting. Nothing you can do but wait for word from 
us. 
“Joe Davipson & ASSOCIATES, 
“Harvey Jupp.” 


We wired our representative as follows on January 22, 1957: 

“Believe we are entitled to Convair’s thinking by now. I am leaving in next 
few days. 

“GoLpSMITH/RECONY.” 
and again on the same date: 

“I am definitely leaving Friday afternoon. Asch will not then be back for 
10 days. I will have been here for 3 weeks waiting for answer. Important you 
bring me up to date on best information available Thursday. Will be Governor 
Clinton at night. 

“GoLpsMITH/REcONY.” 

Our representative wired us on February 1, 1957. 

“Convair refuses to discuss matter except through Grove. No decision to be 
made until they complete legal, engineering, and quality control studies on 
February 6. 

“Jon Davipson & ASSOCIATES, 
“HARVEY JUDD.” 
and again on February 23: 

“Convair to mail letters Monday, February 25, Grove refused to discuss con- 
tents further as may requested re write and has not approved final draft. I 
will discuss with Grove Monday but letter may already be in the mail. 

“Harvey/JDA.” 


These telegrams are quoted simply to show what apparently was a state of 
confusion existing at Convair and for which we do not believe Recony can be 
held accountable. 

Coming back now to the chronology of the situation, on January 26, 1957, 
Recony wrote Convair as follows: 

Recony Corp., 
New York, N. Y., January 26, 1957. 
Re: Purchase orders 272960 SD and 272961 SD. 
Convair, A DIVISION OF GENERAL DyNamics CorpP., 
San Diego, Calif. 
(Attention : Mr. M. A. Grove.) 


GENTLEMEN : We have considered the request made by you over the telephone on 
Friday, January 25, 1957, that we submit to Convair a stress analysis for the 
MA-7 (modified) units shipped to you against purchase orders 272960 SD and 
272961 SD. 

A. We call your attention to the following: 

Exhibit WCL-927 (which serves as a specification in this contract) in para- 
graph 4.3.2.7 covers the submission of data concerning acceleration loading. 
In this paragraph the submission of stress analysis or other alternative data 
is ealled for. We quote the paragraph. 

“4.3.2.7 Acceleration loadings: The ability of the air conditioner to withstand 
the acceleration loadings specified in 3.5.5 and the hoisting provision specified 
in 3.5.4 shall be demonstrated by one or more of the following: 

“(a) Supporting engineering data such as a stress analysis on all pertinent 
components. 

“*(b) Static load tests on pertinent components. 

“(c) Conducting an actual test utilizing a method which has been approved 
by the procuring activity.” 

(1) The deletion of the above paragraph by supplements to the contract has 
eliminated the requirement that we submit a stress analysis or a specified 
alternate. 

(2) The preparation of a formal stress analysis in the form originally called 
for in paragraph 4.3.2.7 would be very expensive and very time consuming. Our 
experience in the preparation of a formal test report stress analysis (or alter- 
nate) for similar Air Force contracts indicates that 4 to 6 weeks is required 
with the help of a consultant, unless all other work is to be set aside. The sub- 


mission of informal data as an expedient could be subject to inconclusive con- 
troversy. 
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(3) When the question was raised by Convair of the ability of the structural 
members of the unit to withstand intended usage, we checked our data to make 
sure that we were right. Thereafter as a further check, we arranged with our 
plant to conduct “mobility tests” in accordance with paragraph 4.3.2.1 and we 
went to the time and expense of conducting these tests in spite of the fact that 
the requirement was specifically deleted by supplements to the contract. We 
informed you in our letter of January 14 that these tests had been completed 
and the actual test reports are in your hands. The fact that the unit under- 
went these tests successfully is essentially “the proof of the pudding.” 

We have already done far more than is required by us under the subject con- 
tract and we do not think that we should be asked by Convair for additional 
unrequired expenditures of time and money, more especially in view of the fol- 
lowing paragraph. 

B. In our conversation on Friday, January 25, 1957, you stated that Convair 
would not have a decision before February 5 or 6, this in spite of the fact that 
our first shipments of these units took place on November 23 and were un- 
doubtedly in Convair’s hands approximately 10 days later, early in December. 
Thus there will have been a delay of 2 months or more, if the decision is now 
made as promised but we call your attention to the fact that this promise is only 
one of numerous promises of a decision date which Convair has made in this 
matter and none of these promises thus far have been kept. This is a com- 
pletely unreasonable time during which the payment of our invoices has been 
unilaterally held up as well as the invoice for progress payments. 

In addition to that, Convair has stopped us from shipping and invoicing the 
units that we have completed and from completing the remainder, thus freezing 
a very large inventory on our hands and severely handicapping us financially 
to conduct our business. In this respect, we invite Convair’s attention to the 
immediate payment of our long past due invoices for units and progress pay- 
ments and the releasing of shipments and production, the continued stoppage 
of which is costing us large sums of money. 

Yours very truly, 
Reco Propucts Drvision, 
BERTRAM J. GOLDSMITH. 


On February 11, 1957, Recony received a letter dated February 8 from Convair 
as follows: 


Fesrvary 8, 1957. 


REcoNyY Corp., 
New York, N. Y. 
(Attention: Mr. M. Incikaya.) 


GENTLEMEN : Reference is made to your letters regarding progress payment in- 
voice against purchase orders No. 272960-SD and 272961-SD. 

Please be advised that we have been instructed by our procurement depart- 
ment to withhold payment of invoices against subject purchase orders. For more 
specific information, I suggest that you direct your inquiries to Mr. Mac Grove 
of our procurement department. 

Very truly yours, 
CoNvVAIR, 
A DIVISION oF GENERAL DYNAMICS Corp. (SAN DrEGo). 
C. N. Crocker, Supervisor, Accounts Payable Section. 


It will be observed that the accounts payable department referred Recony to 
the Purchasing Department for information although Recony had been trying, 
unsuccessfully, for 2 months to obtain any information whatever from the pur- 
chasing department. 

Accordingly on February 11, Recony wired Convair as follows: 


“Attention: Mr. M. A. Grove 


“No reply outlet January 26 request payment our outstanding invoices and 
relief from stoppage of shipments and fabrication. Letters in mail to date with 
statement of invoices submitted to you on which payment not yet received. 


“REcoNyY-GOLDSMITH.” 
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Also on February 11, 1957, Recony wrote another letter to Convair reading 
as follows: 


“Attention: Mr. M. A. Grove. 
“Re: Purchase Orders 272960 SD and 272961 SD. 

“GENTLEMEN : We have had no reply from you to our letter of January 26, and 
have wired you this date as per the attached. 

“Today we received a letter from your accounts payable advising that pay- 
ments of progress payment invoices under purchase orders 272960 SD and 
272961 SD were being withheld upon instructions of your procurement depart- 
ment. In addition there are many other invoices on which we have not received 
payment. 

“We are attaching a statement of invoices outstanding and we request that 
you release these for payment and wire us status. 

“As set forth in our letter of January 26 we again invite attention to the 
fact that: 

“(a) The unilateral action of withholding of payments on our invoices for an 
unreasonable length of time is working a hardship on us, our suppliers, in causing 
expense, and embarrassing us. We have always maintained the best of credit 
ratings as evidenced by our commercial credit ratings over the years which have 
consistently been high credit (presently AA-1). 

“We call on you to rectify this situation promptly and look forward to receiving 
your telegraphic advice. 

“(b) That stopping of shipments and invoicing of completed units, and com- 
pleting of the remainder is freezing a large inventory and handicapping us in 
conduct of our business. It is affecting us adversely (among other things) finan- 
cially, in plant utilization, lack of absorption of overhead, use of personnel, ete. 

“We look forward to hearing from you promptly about these matters and in 
particular to receiving your wire regarding our invoices. 

“Thank you. 

“Yours very truly, 
“Reco Propucts Division, 
“ANDREW J. ASCH, Jr.” 


Apparently after receipt of this last letter Convair decided to break its silence 
and sent a telegram under date of February 21 to Recony reading as follows: 
“Letter following under separate cover advising you of action on MA-7. 
Acknowledge receipt of your letters of January 14, 1957, and February 11, 1957, 
and wire February 11, 1957. Answers to same be mailed next week. 
“CONVATR, 
“M. A. GROVE.” 


Not having received the letter referred to in Convair’s telegram of February 
21, on February 25, 1957, Recony wired Convair again as follows: 


“Attention: M. A. Grove. 


“Letter referred to in your wire of February 21 not received. At complete 
loss to understand lack of replies to our communications and Davidson organi- 
zation querries in face of obvious adverse and costly position we are placed in 
by you. Now call on you to expedite payment our invoices and to advise us 
regarding use or release of our facilities. 

“REcONY-ASCH.” 


Apparently after receipt of this telegram from Recony on February 25, Con- 
vair did write a letter to Recony under the same date as follows: (Letter received 
by Recony April 1, 1957, and postmarked February 27, 1957.) 


FEBRUARY 25, 1957. 
Subject: Purchase orders 272960-SD and 272961-SD type MA-7 air conditioner. 
Recony Corp., 
New York, N. Y. 
(Attention: Mr. Andrew J. Asch, Jr., President.) 

GENTLEMEN: Under subject purchase orders, Convair has received a total 
of 17 units SE 9060-803, type MA-7 air conditioners from Recony against a 
total of 65 units. All units received have been thoroughly inspected by Convair 
and are found to be unacceptable as to material and workmanship. These 
units are rejected and will be returned to Recony at Richmond, Va., via rail, 
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at Recony expense. Upon examination and reinspection by Recony, the detailed 
corrective action which Recony proposes, to make the units acceptable, will be 
submitted to Recony’s cognizant Air Force quality control inspector for his 
concurrence and will then be forwarded to Convair for review and approval. 
On January 4, 1957, Recony was notified that all work under subject pur- 
chase orders was placed on “Stop.” This “Stop” is hereby removed. 
Until such time as the subject matter set forth herein has been fully resolved, 
Convair will withhold payment of all invoices received from Recony. 
Your cooperation and aid is greatly appreciated. 
Very truly yours, 
CoNvVAIR, 
A Division of General Dynamics Corp. (San Diego). 
M. A. GROVE, 
Senior Buyer. 


This was the first communication which Recony had received from Convair 
concerning MA-7 units which had first been shipped (3) months earlier and 
it obviously fell far short of giving Recony the information which it needed 
in dealing with the matter. 

Recony answered Convair on March 7, 1957, as follows: 


RECONY CORPORATION, 
New York, N. Y., March 7, 1957. 
Re Purchase Orders 272960 SD and 272961 SD 


ConvarRr, A DIVISION OF GENERAL DYNAMICS CorP., 
San Diego, Calif. 
(Attention: Mr. M. A. Grove.) 

GENTLEMEN: We have your registered letter dated February 25, receipted 
for by us on March 1. 

(1) The unilateral return by you at our expense of the 17 units in your 
possession will not be accepted by us unless or until such a return is arranged 
by mutual ageement, as in our opinion we have made a good delivery. If you 
desire to have these units out of-your plant, we will take them at our plant for 
your account if they are returned at your expense and risk, all without preju- 
dice to either of our rights. 

(2) Your letter states in the broadest general, nonspecific terms that the 
rejection is for “materials and workmanship.” Is it not reasonable to assume 
that a registered letter such as yours dated February 25, sent after many of 
the units have been in your possession for some 11 weeks, should contain 
particulars, more especially in view of our unanswered wire of December 18 
and our unanswered letter of January 14? It would appear to us that your 
letter was not intended to expedite contract completion but rather designed to 
have the effect of hindering or delaying completion. 

(3) The units which you now reject were not only approved by the United 
States Air Force inspector at our plant in accordance with the provisions of our 
contract with you, but our work thereon and several of the complete units were 
inspected by Convair personnel on many occasions at our plant with no reflec- 
tion on material and workmanship. In addition, your personnel gave first- 
article approval to one of the units, and you confirmed that approval. We 
call your attention to the fact that supplement 4 confirms a detailed inspection 
of the unit for workmanship and material, as established by a number of its 
paragraphs. Paragraphs 15 and 18 are two of several examples and get down 
to such detail as the “fit of grommets.” Before the shipment by us of this 
first article, your personnel came to our plant with this list in hand and checked, 
paragraph by paragraph, with our personnel to determine that each of these 
listed requirements had been met. This first article stands approved for ma- 
terial and workmanship. We specifically ask that you tell us in what respects 
each of the other 16 units differ in standards of material and workmanship 
from this approved first article, and we specifically request that you tell us 
what your foundation is for returning the approved first article. 

A number of the units which we shipped to you were very badly damaged 
in transportation in spite of careful loading and blocking, and the transmission 
to you of a railroad certificate of inspection prior to sealing the cars. Those 
units were purchased f. 0. b. our plant and therefore the title was vested in 
you upon turning the care over to the railroad. We assume that transporta- 
tion damage was not the reason for rejection and ask specifically for instruc- 
tions for those units. 
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(4) The removal of your stop order which has immobilized our facilities for 
8 weeks is appreciated as an expression of your desire to have us complete 
your orders and of your confidence in our ability to ship satisfactory units. 
However, the effect of your letter places us in a position of a dog chasing 
its tail in asking us to proceed through the United States Air Force inspectur, 
who has already approved each of the 17 units which you reject, and whose 
judgment you do not seem inclined to accept. We are further in the dark 
since you have not pointed out the respects in which your judgment differs 
from his. 

(v) she nonpayment of invoices and especially 3-2877 and 4~-2939 is one of 
the several acts by Convair which we believe constitutes a violation of Con- 
vair’s contract obligations. There is no justifiable reason for your withholding 
payment of these invoices and we must insist upon immediate payment thereof. 

(6) Your letter states: “Until such time us the subject matter set forth herein 
has been fully resolved, Convair will withhold payments of all invoices received 
from Recony.” Are we right in assuming that this may apply to future invoices 
for units and progress puyments for work you are asking us to perform? 

We ask that we be furnished with an extremely prompt reply to the specific 
questions posed in this letter, and thereafter a conference be arranged between 
your peuple and ours at our plant at Richmond, Va., where many units are ready 
for shipmeut und wany ure in various stages of manufacture and where the 
United States Air Force inspector is resident. We believe your representatives 
to this meeting should be prepared to negotiate the responsibility for costs, and 
we would also ask that they be prepared to discuss the effect of your revisions 
of the inspection provisions of the original contract, the citation of various 
paragraphs of MIL-Q-5223B, and the absence in this citation of paragraph 3.4. 

We shvuuld like in closing to point out circumstances in this matter which 
appear most unusual. Convair has waived all of the requirements of paragraph 4 
ot WCL 927 with the exception of the “certified test log” required by paragraph 4, 
supplement 1 of their orders, and this requirement has been met by Recony 
through the required submission of certified logs for each of these units. It 
should be noted that this waived paragraph 4 of WCL 927 is titled “Quality 
Assurance Provisions” and constitutes a very large group of tests which were 
designed to accomplish quality assurance. Now Convair’s position on quality 
assurance has so changed that they reject every single unit received based upon 
so-called quality deficiencies, which must be so minor that they escaped the 
attention of the United States Air Force inspector and all of the many Convair 
personnel who have examined these units in our plant. 

Furthermore, the waived quality assurance provisions included a substantial 
number of preproduction tests designed to discover before production, the diffi- . 
culties that always develop in untried drawing board designs. The elimination 
of these tests deprive both Convair and Kecony of their major safeguard against 
trouble in the field, and their major safeguard for quality assurance. It is 
difficult to see any consistency between this action. on the one hand and the 
present rejection tor reasons which must be so minor that, to repeat, they escaped 
the attention of both the Air Force inspector and all of the Convair personnel 
who have examined these units in our plant. 

It is our belief that actions as unilateral and arbitrary as those taken by 
Convair in this matter are such as only would be dared by an enormously large 
business acting with the power of economic compulsion against small business 
such as ours. 

At this time let me give you our complete assurance of our earnest desire to 
cooperate with you to the fullest extent possible consistent with an equitable 
interpretation of our respective rights and obligations. 

Very truly yours, 
Reco Propucts Division, 
ANDREW J. ASCH, Jr. 


Thereafter we sent Convair several telegrams asking for a reply to our letter 
of March 7 and requesting a conference. By verbal arrangements with Mr. 
May, of Convair, and in accordance with a recent telegram from Convair, it 
appears that a conference will be held. 

On March 11, 1956, Recony received from Convair a group of inspection re- 
ports covering the 17 units, which are dealt with la‘er in this statement. 

On April 1, 1956, Recony received a letter from Convair which bore a date of 
March 14 reading as follows: 
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Marcu 14, 1957. 
Subject: Your letter dated January 7, 1957. 
GENTLEMEN: We wish to acknowledge receipt of your letter of March 7, 1957. 
It is felt that until the units have been received at your Richmond plant 
and reviewed by you in accordance with the itemized rejection notices, a de- 
tailed reply to your letter is not in order, except to state that Convair will 
continue to withhold payments of all invoices received. 
For your information, the units were shipped March 13, 1957, by rail. 
We shall await your early reply. 
Very truly yours, 
CONVAIR. 
A DIVISION oF GENERAL DYNAMICS CorP. (SAN D1EGo). 
M. A. GROVE. 
M. A. Grove, Senior Buyer. 


On March 28, 1957, the freight cars containing the 17 units which were returned 
by Convair to Recony were spotted on Recony’s siding in Richmond. On March 29, 
1957, the cars were opened in the presence of the railroad representatives and 
the Air Force inspectors. The contents were found to be damaged as will herein- 
after appear. 

On April 5, 1957, Recony wrote Convair as follows: 


AprRIL 5, 1957. 
Attention: Mr. M. A. Grove 


Re Purchase Orders 272960 SD and 272961 SD. 


GENTLEMEN: We will be sending you our invoice for freight on four cars of 
air conditioners which were returned to Richmond. Bills for other costs of this 
return will follow. 

Apparently these cars were sent freight collect. Our letter of March 7 speci- 
fied the basis on which a return might be made by you and as advised in our 
wire of March 25 when we discovered that you hac made a return, we indicated 
that same would be held for your account as per our letter of March 7. 

For your information, the cars were spotted on our siding March 28 and 
unloading started on March 29. Cars were opened in presence of railroad repre- 
sentatives and Air Force inspectors. Contents were found to be in extremely 
badly damaged condition. Photographs of interiors of cars were taken and photo- 
graphs of units after unloading were taken. To protect your interest, formal 
notification was given to the carrier of damage, and we are proceeding to assess 
and evaluate the damage by individual inspection of the equipment. 

On April 1, we received your letter of March 14 replying to our letter of 
March 7. We are at a complete loss to understand why you would find that a 
reply to our letter of March 7 requesting specific information is ‘“‘not in order.” 
Almost 4 months has passed since receipt of first units from us and during this 
period we have been unable to obtain from you satisfactory and specific infor- 
mation. In fact, your letter of February 25 received by us on March 1 was the 
first communication we received from you raising your complaints in almost 
12 weeks from first receipt of units. This in spite of our wire of December 18 
and our letter of January 14, wire and letter of January 26, and letter of 
February 11. 

You have previously advised us by wire that you would answer these letters 
and we are still awaiting your reply. 

You have also indicated in response to our recent wires that arrangements 
would be made for conference at our Richmond plant. 

In conversation between your Mr. May and the undersigned in Washington 
this week, it was stated that this conference should be held as soon as possible. 

We are presently inspecting the units which were recently unloaded and expect 
to complete this work shortly. We would suggest that a meeting be held week 
of April 15. 

Will you kindly telephone or wire us what day during that week you will be 
present in Richmond. 

Yours very truly 


Reco Propucts Division, 


ANbREW J. AsoH, Jr. 
This ends our chronology of the MA-—7’s. 


893826—57—_—_87 
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IV. REPLY TO CONVAIR TESTIMONY 


Now I would like to come to the testimony given by Messrs. May, Watts, and 
Golem of Convair. 

First I would like to say that I have never before seen or met either Mr. May, 
Mr. Golem, or Mr. Watts. It does seem extremely odd to me that three men 
should appear before the committee who have never had any direct transactions 
with Recony. They were unable to answer many of the committee’s questions. 
Why would Convair not send the engineers, the procurement people, and others 
who have handled the transactions directly with Recony, as at least a dozen 
people who could have given direct testimony on this matter? Three men were 
sent who had never seen or talked with the president of Recony Corp. 

During the course of these transactions, Convair had 3 different project engi- 
neers, each trying to pick up the work of his predecessor, 3 different buyers, and 
2 different buyer supervisors. That there was confusion is understandable. 
Also they were apparently overloaded with work—and this particular field of 
air conditioning was apparently new to them. 

I also wonder why Mr. Golem spoke of the dates that Convair received units. 
Such information is of no significance. The information Mr. Golem should 
have given was when units were shipped by Recony because, after all, that was 
Recony’s obligation. Recony had no control over the date of receipt of units 
by Convair. Yet Mr. Golem seemed to word his testimony to imply that there 
was delinquency in delivery, and previous information that I have given you 
clearly indicates that such was not the case. Status of shipments of MA-7 
units when stop order was received by Recony January 7, 1957: 


PRON By IN gir ema pr ASE wis eteenine se vat ericrb rian eeennint Gedore 4 
RE Wi NI i dn di cee beh ahnd sian ocean tn me pwn en ghia pros ope el al eae amodaen 4 


IT CI SN io ai meee gn dice cab ealibgetth es Gy tec easels ok prcedie=iemnigs thd tna dnan emmians ohana thimeeiata inne! 
Dec. 21, 19 
Jan. 3, 1957 


NE asda dees <sepipinhaapiniade 4a ale a aaa ea ea 17 


Mr. Golem made light of the damage to MA-7 units, yet Convair saw fit to 
file a claim with the railroad for the damage and information we were able to 
obtain indicated that the forces exerted were extreme, so extreme that floor- 
boards were ripped loose from the railroad car, and axles of the units were bent 
and broken. , 

As an example of the forces exerted, a wheel was deflected one-half inch on 
unit No. 7011. This deflection would require an equivalent static force of 
approximately 20,000 pounds or what is known technically as 4 G’s. (Hquiva- 
lent to a force four times the weight of the unit centralized on one wheel.) The 
specifications call for the MA-7 to be able to withstand an acceleration force of 
3 G's distributed among the four wheels and still be operative. 

The specifications also provide that the MA-7 must be designed to withstand 
an acveleration force of 8 G’s but after such force the unit need not be operative. 
(Components must not fly out of the unit under a force of 8 G’s.) Obviously, 
therefore, forces were exerted in transit which would cause the units to be in- 
operative, and I am certain that the engineering staff of Convair must have 
been aware of this as they can make these calculations. Yet Convair persisted 
in operating unit No. 7004 (shipped in the same car as No. 7001) knowing it was 
damaged in spite of an admonition not to do so because of further possible dam- 
age to the unit. (For which they stated they would accept responsibility.) 

Mr. Golem made the flat statement that the refrigerant leaks and other diffi- 
culties had no relation to the damage. He also stated that the forces exerted 
in transit had no relation to breaking of welds. I cannot believe that this 
statement can be other than lack of knowledge of the facts or an obvious distor- 
tion. 

Now Mr. Golem presented a group of inspection reports and I believe it was 
stated that the total amount of discrepancies on the 17 units came to 1,584. 

The 17 units referred to in these inspection reports were shipped back to us 
and were received in 4 railroad cars at our Richmond plant from Convair ou 
Thursday, March 28, 1957. These were returned by Convair in spite of the fact 
that we had told them in our letter of March 7 that they would not be accepted for 
return by us except at Convair’s risk and expense. Railroad records indicate 
that they were shipped by Convair on March 15, 1957, well after receipt of 
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Recony’s March 7, 1957, registered letter; 342 months after receipt of the first 4 
units and 2% months after receipt of the last 4 units. 

Immediately upon their arrival at our Richmond plant, Mr. Stover, Recony’s 
chief engineer, went to Richmond to evaluate as best he could, the appropriate 
Convair inspection report with each unit. 

The freight cars were opened in the presence of 3 C. & O. Railroad inspectors 
who witnessed the breaking of the seals of all 4 cars, as well as 3 Air Force 
inspectors. Mr. Stover has made the following statement as to what he found 
after the cars had been opened: 

“All units were found to be in badly damaged condition from transit. Units in 
3 of the 4 cars were found in particularly bad condition. Strapping had been 
broken loose, blocking under the axles which was incidentally plywood, had 
broken loose and dunnage had been used in the form of 4- by 4-inch members 
across the tops of the units and many of these were broken. The pressures 
exerted by the 4 by 4inch cross members placed on the top of each unit had 
caused frames and chassis to become distorted and had badly damaged top panels 
and condenser door panels. Several tow bars were badly scuffed and burned, 
side panels were in many instances damaged and in many cases pulled loose 
because of distortion of unit frames, all axles had been bent, and one axle was 
broken. Photos were made of the contents of the cars in the presence of the 
railroad inspectors and four Air Force inspectors. 

“A portion of the damage had occurred apparently en route to Convair from 
Richmond since we had learned at least 1 car of 4 units had been so severely 
shocked in transit to California that the fastening cable tying the unit to the floor 
of the car has caused the railroad car floorboards to be ripped loose.” (See 
attached photographs Nos. 16 through 27.) (Deleted but retained in subcom- 
mittee files.) 

I might state that when Recony shipped the units to Convair they obtained a 
railroad inspection certificate certifying that railroad cars were blocked and 
b:aced, in accordance with American Association of Railroad requirements. Of 
course the matter of damage in transit, either to Convair or from Convair back to 
Richmond is a matter to be settled between Convair and the railroad, and we are 
in no way responsible therefor. Mr. Stover continues: 

“On Friday, March 29, 1957, the units were unloaded from the cars. I observed 
that 1 of the units, 7001 which was the first article that had been approved in 
writing by Convair, had been completely disassembled and all of the components 
had been literally thrown into 6 crates so that the unit only consisted of a chassis 
with wheels and a panel enclosure with no contents.” 

sear in mind that unit 7001 was the first article which had been inspected on 
three occasions by Convair and on which they had granted written approval. 
Capacity tests on this unit had been certified to by a representative of Wright 
Air Development Center and by a Convair representative. 

“Two units were observed to have had tow bar removed. One tow bar was 
nailed to the floor and the other tow bar which was badly damaged had been 
reinstalled upside down on the unit.” 


Our chief engineer has analyzed and categorized the discrepancies shown on 
Convair’s inspection reports as follows: 


(a) Duplicate items, similar or identical items which appear more than once 
on the report. 

(b) Accepted design, this means that the discrepancy stated actually is a fea- 
a in the design by Convair and known to them throughout the manufacture of 

e unit. 

(¢) Conforms to first article which was approved by Conyair—this category is 


for items which are known to be the same as in first article by Convair. 
(d) Rear axle discrepancies. 


(e) Damage in transit. 

(f) Not a specification requirement. 

(7) Complies with specifications. 

(h) Contradiction. 

(i) Matter of engineering judgment (will not affect operation of unit). 

(j) Not dealt with—these are items that either have lack of full description 
or for other reasons cannot be identified from the report. 


(k) Normal practice—these are items of normal practice where the specifica- 
tions does not provide other than normal manufacturing practice. 


89326—57——_38 
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(1) Comments based on Convair’s incorrect structural analysis. 

(m) Changes initiated by Convair—these are: 

1. Discrepancies which resulted from changes requested by Convair. As 
an example, if the exhaust stack causes interference from the standpoint 
of accessibility, they should bear in mind that the stack was relocated in 
its present position at their request with their full knowledge and approval; 
or 

2. Discrepancies caused by rework on parts authorized in advance of 
first article. 

(n) Could not be foreseen because of waiver of qualification tests. These are 
discrepancies that may relate to items of which we could have no knowledge 
until qualification tests were performed. These tests were waived by Convair. 

(0) Minor easily corrected discrepancies. 

Then he took each report and proceeded to inspect the units and to assign 
each discrepancy for each unit to one or more of the above categories. 

For your convenience in more readily understanding his analysis we are ap 
pending listings on (8) of the returned units which we have inspected. These 
eover serial numbers 7003, 7004, 7006, 7007, 7009, 7010, 7013, and 7017 (to give 
a wide range in the analysis of the inspection reports. ) 


Analysis of Convair receiving report No. 127032 type MAM air conditioner 
S/N 7004 


Category Quantity 
OS Pe AE Se ee PR ie ear eee re eo eee ee 30 
Not required by specifications__._.____._...-----~- Lp daay cipal Selene dpe tshdla thee 43 
Deere Gee CO CONV RIP CROTON nn 6 kk ceed one Bases bo euo be *13 
SS a ae a ys ‘it 
an usta dicnncinl Geiianeintaetenitidchis a + asetonele =. 
CO, 8. san ites ce bate Riel ee depts ine athhea id *15 
Damage in transit__.______ Fs iaeninpnecbitigs eniianidomeeniglagitie hn. cbtiainouGgisinian ahuduishe 23 
IID” TROIS na cet sheaths en pacp beatae dee eek andes *30 
Incorrect statement__._.-_-- sina tstesspaieainiatgtianpien Sacnihehtniaisienagls ogiettglyiiiatnsds tal Tait ‘as 
IT MO nck eens ene ie aril vena sclng taped iptcbnaabbaeebies oe tie *19 
Perores to’ Tat erties etiireniedacinks ie a “43 


1 Total number of items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 
inspection report because many items on Convair’s report for into more than 1 category. 


Nore.—Definitions of categories are contained in Mr. A. J. Asch’s statement. 


Analysis of Convair receiving report No. 127032 type MA7M air conditioner 


S/N 7005 
Category 


Quantity 
Ne oe ah op Alam ies iiveatllAdeeditet section licis Pttatina dal Lah te 522 
Standard practice______- Lcterinipihenetpetiens-saisinids-<iiiisbsccepaillip tials dias aickiili ondc et Scie ‘6 
Une Tae a cS a dco wetness cca icguened > Nee eb aes Bek 16 
en cial See ry 
SUDO Peer Wy TCU LONG ne en i oka eie +4 
ee he ek ee, mat 
OMe PI IN ce Sc hk nd dln ao eS 6 
Engineering judgment___________ dell S Se Syl cee Bie ok ee eis *18 
Rewer Gad to Cabvalr ianiee.— 00 a ke ieaeds 112 
ae IN hak das tad kintd cadae nec sbiadiodiédceieck eas aekel 15 
DO a a is: ale Sin Lith ontbekdenb bane ihaeeeks 122 
Rn Te Or nen estinctenieswibhinnd ai gh ible aspteet a aeD 137 


1 Total number of ‘items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 
inspection report because many items on Convair’s report for into more than 1 category. 


Norr.—Definitions of categories are contained in Mr. A. J. Asch’s statement. 
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Analysis of Convair receiving report No. 127032, type MA7M, air conditioner S/N 


7006 

Category Quantity 
Wher 22a ie OE Se ie es Tee 2 ee ees 123 
Standard: practices tito. hse ed ee +12 
Duptlicnte: fei. et ante oie ESS 16 
Not required: by: specifies tion: 222 3 soc e rere ewe BU _ bls 2 
Complies: with specification: +22. =222s<2sesessussess JO ear 
Damage in’ transitc oo ont ee ee eae a 18 
Wewincertng’ juliguient:—. 32 2b ssc 2 Ceslccccsddddodetebbadsocnetiial +26 
Rework due to Convair changes... 2s ss ao esse tos see TR Le 18 
Incorrect statement______- wa Se Se ath Se 123 
Aecepted” demigt o.oo s sooo ea Pe a ee *18 
Conforms to ist‘article: .....- 22232255522 =. 245. 4 see +37 


1 Total number of items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 
inspection report because many items on Convair’s report fall into more than 1 category. 


Nore.—Definitions of categories are contained in Mr. A. J. Asch’s statement, 


Analysis of Convair receiving report No. 127032, type MA7M, air conditioner S/N 


7007 

Category Quantity 
eR hee en eee ee a ence he eaten es See +23 
Standard practice... ...-.......-.- eh eae aca tits are deca enh aicietistga tale =5 
eae si SS web rere ears as exalt *15 
Not required by specification________ ee earn MSD cancer ned PUY ME 12 
Complies with epectiiention......< ssc eecrewees ee SE +3 
Damage tn thanelt eee a 15 
Raginetring  judement..—— ee ea eee *28 
Rework due ta Convair changes- ee hcietrcec lk. +9 

TCOR TOTS TIE seo lero cancel ee re eee 
Accepted design___-____-- oe ashes mer tee cs cetaceans ae ta 2 ni ree 
Conforms to tet urticle.......2 a ee eee ee eee * 26 
‘Total number of items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 


inspection report because many items on Convair’s report fall into more than 1 category. 
Nore.—Definitions of categories are contained in Mr. A. J. Asch’s statement. 


Analysis of Convair receiving report No. 127032, tupe MA7M, air conditioner 
S/N 7009 


Category Quantity 
BRN ibe icerichxetiactinadinw nachna nk trecoeeae ae e ae pe a Se *15 
GiRRRORE GERI. s ods euch chee isch ise tin nsec mma an 
Duplicate items____- sin snc lic ile anaemic ening Tcl pagan ae 73 
Dee th Weiler ee. sia setae "2 
mot reguired By speciications....——-.-. Bi +4 
RS We ee eee Seca carpe eae epee od te lt aaa iit ay 
Demeee 10 1 oe Sere e he eet a ay 
Reet ee ws Sasa ican ests ates S SUN ot *6 
Rework due t) Convair changes... - ~~~ 2 a ee *15 
TOOr Tee. nen ee ae getty ts cnstesit cele ene he *8 
TE CI sec cc cncten cchenees ta inci orescence aera ieee 124 
Cunfotait to Gret articie.........w ase on +31 


+ Total number of items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 
inspection report because many items on Convair’s report fall into more than 1 category. 


Nore.— Definitions of categories are contained in Mr. A. J. Asch’s statement. 
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Analysis of Convair receiving report No. 127032, type MAT7M, air conditioner 


S/N 7010 

Category Quantity 
se ee ie ie Be ae Pe Sec a Te eee 117 
teen: “piertiee So a a Sk ee +3 
Suen ieee ns is Sa eS i a ee 19 
ar IE a me a 
mae Teqmired: Dy ‘Mpnctication 3. os ok el en +3 
Oe ses sc nian conn tidus ernie ial aac aaa aelioan 7 
Weeien Bf trie oe ee ee a a Gre “3 
enmeratee SiON OG oo ss ek a ER es pe a ad *$ 
Rework due to Convelr changes 252) Os ie ee a *10 
RC Orr TR oe ee ce icc ncee ntiben  esadlaiek ts kaikamias 15 
one ene, SAP) Sooo 8 Sree ee ee Tea oe eee 118 
SCS Ce EE BION ic nc ie Ses. Se alge he ‘s5 


1 Total number of items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 
inspection report because many items on Convair’s report fall into more than 1 category. 


Nore.—Definitions of categories are contained in Mr. A. J. Asch’s statement. 


Analysis of Convair receiving report No. 127032, type MATM air conditioner 
S/N 7013 


Category Quantity 

ss sa palace sesame Ean nieahasniiacehaeatcanauaadioiee onainiaeaedcite eanaare 720 
III 2. 55s CS oats allan erica toananie igh teen merin anima ait teint aaraaiiee *10 
RS NNN Sh acinar adie hemsilniaaianinnnaaart iia atnaaeemabiemerpeatten "16 
ra PID 72 PD1TS 2 oa eee rca ahh ahve iaeicideedaiateieioadamenae aaa a 
Be Pe OP SOCCER BOR i cicer cnc cncccnnuendnmemaammpemmnditememmn pe 
MII re na i ss cacti alba ain gu ange aeneeremmaieaeeas e 
NP IN RIN sacs ad hah la halaman aati "3 
Pr nn oa sre en gaptinsictansnaiaaipatana alnanraigeaetiaeneamnia +4 
Pers ne CO Cenvell CRARGOR. ..sccwicceesunimmnicinge nee eeagain 73 
Me nin sectarian ce chou se esse ean ca letnadaabaat enna eileen thie 5 
Accepted design__._-__- ses annie ese boctiie ae eg as BEd Sits eh S fae ee abe as des 19 
Cogmiiirins barMibat artieles 2365 ~ scscascabskcn pikes ciccniesih st scaiitale sect ent -xcamarnteeaton 123 
1 Total number of items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 


inspection report because many items on Convair’s report fall into more than 1 category. 
Nore.—Definitions of categories are contained in Mr. A. J. Asch’s statement. 


Analysis of Convair receiving report No. 127032, type MAT7M air conditioner 


S/N 7017 

Category Quantity 

ee a scat a ecichneigd scala eso a RS Aaa 715 
I CO a aie sis ss cect tesa loess aapormammMtieE *4 
I I iene ik itll end cheind tbl aisles inane ian *21 
ee ITNT OG TRCN ons ocittinicniccnnuanccsabempgmagamiae 74 
RO on i tein disce nena ase Sapp eee neaaen *38 
EN SONG as a Sor ncn bap comp paenbeaeeaeip nel aaa *§ 
re ee Te CONVELS COBUPOR 6. coe ne eck cs cae *o 
IE rN ae Sac oso need eo caasca epee. ne 
EE Tn ack sia ca be *21 
en Ok TNS OO nn en nd oe O58 
1 Total number of items on Convair inspection report which apply to this category. It 
should be noted that total of above are in excess of number of items shown on the Convair 


inspection report because many items on Convair's report fall into more than 1 category. 


The chart on unit 7004 of Convair’s inspection report shows a total of 117 
items; Mr. Stover has classified these items in graphic form. Actually, the 
total which he shows comes to 190. This is due to the fact that many items 
on the Convair inspection report fall in more than one category. 

Please note that 43 of the items of criticism are items which conform to 
the first article which was inspected and approved by Convair, 19 of the items 
are items of accepted design, 12 of the items are incorrect statements, 30 of the 
items are matters of engineering judgment, 21 of the items are items of dam- 
age in transit to Convair, 1 of the items concerns the rear axle which also ap- 
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pears under damage, 3 of the items of complaint actually comply with specifi- 
eations, 13 of the items arose because of the necessity to rework parts due to 
Convyair’s changes, 3 of the items are not required by specifications, and 30 of the 
items are minor matters of the type subject to easy and inexpensive correction. 

Dwelling for a minute on the duplicate items in Convair’s report, I would like 
to refer to the inspection report of unit 7004. I would like to read you some of 
the duplicate items. 

Item No. 22 reads “Tachometer shaft is excessively long and needs supporting.” 
Item No, 42 reads “Tachometer shaft and engine controls poorly supported to 
electric panel (forward of instrument panel).” Item No. 62 reads “Two dents 
in U fitting on left-hand side of condenser.” Item No. 63 reads “U fitting on 
left-hand side of condenser has sharp cuts and flat bends.” Note that these 
items are almost identical and there are many other such duplications. Some 
times an item is duplicated as many as four times, and many such items are 
insignificant or incorrect or fall into categories which are not Recony’s re- 
sponsibility. 

I could guote you many other duplications but I do not wish to make this 
statement more lengthy than it already is. 

I would like to point out one more thing about Convair’s report, and that is 
that the reports were apparently produced on a production-line basis with what 
we feel was an obvious attempt to include as many items as possible. Attached is 
a tabulation of a few of the identically worded items which appear from report 
to report and indicate clearly that these items were carried over from previous 
reports and were not the result of individual unit inspection. 


Identically worded statements * 
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1 This is a partial list only for purpose of illustration. 


The same pattern of discrepancies is found on the other 7 units for which list- 
ings are furnished. 

I submit gentlemen that these are not sincere discrepancy reports. This would 
appear to be a deliberate attempt to becloud Convair’s responsibilities in the mal- 
administration of this procurement and a deliberate attempt to present a picture 
which has caused serious damage to our reputation. 

Now previously 1 have referred to photographs showing the units as received 
back from Convair, and I mentioned that unit 7001 which was a first article, ap- 
proved in writing by Convair. This unit was completely disassembled by Convair 
and the parts thrown into siy cases. Here is a photograph of what remained of 
that unit. (Deleted and retained in subcommittee files.) 

Why would Convair choose the one unit that they had approved in writing and 
inspected on three occasions to disassemble? Also the question I raised previ- 
ously, why would they select unit 7004 which was badly damaged and try to 
operate it when it had been subjected to impact forces well beyond the require- 
ments of the specification? 

Why would Mr. Golem state that units were required to be designed and con- 
structed in such a manner that they would be expected to withstand normal trans- 
portation, jarring and shaking when he must have known that forces had been 


i 
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exerted well beyond specification requirements? And, more important, he knew 
that quality assurance provisions had been waived; that therefore these units 
had never been subjected and were never required to be subjected to tests which 
would have demonstrated their ability to withstand acceleration forces specified, 
and that Convair had contractually assumed the risks involved in this waiver. 

Why would Mr. Golem speak of service life on a unit where all tests were 
waived and therefore neither Convair nor Recony could know the service life of 
these units? 

Why would Golem talk of service life of an engine to be 4 or 5 years, when even 
a child knows that the service life of a mechanical component is largely a func- 
tion of the amount of time it is operated. Continental deems the life of their 
engine, between major overhauls, to be between 1,500 and 2,000 hours. Convair 
themselves, in purchasing spare parts for the units, based their purchased on 3 
major overhauls in 18 months plus thirty 100-hour maintenance periods. In 
view of this, can one consider Mr. Golem’s statements to be creditable? 

Now, as to the specific items referred to by Mr. Golem. Mr. Golem stated that 
the exhaust shrouds and the exhaust from the engines interfered with ability 
to crank the engine by hand. He is right. The exhaust stack was moved upon 
instructions from Convair after it had originally been located on the right-hand 
side of the unit, and Convair paid for this change when a group of changes were 
negotiated and covered by supplement No. 1 in May of 1956. This relocation in- 
volved reworking of parts and changes to the unit. We have a record of the 
change and its cost in our files. 

Mr. Golem refers to a broken electric wire, no locking devices, poor welding, 
and excessive spatter, as shown by a photograph of unit 7010. Inspection of this 
unit by our Mr. Stover showed that the insulation on the electric wire does not 
completely cover the wire and that the wire is frayed. We agree that the insula- 
tion should completely cover the wire where there is a possibility of metal coming 
in contact with it. However, in this case, there is no such possibility. To cover 
each and every microinch of bare wire in all locations is analogous to the 
situation of the man who wears knee-length leather boots to guard against snake- 
bite at the North Pole where snakes cannot exist. 

Mr. Golem spoke of poor welding and accompanying weld spatter. We should 
like to point out an obvious fact, that weld spatter will almost always occur in 
confined areas and should be removed where it affects appearance and perform- 
ance. This, however, is not the case at hand. A highly finished surface on the in- 
ternal components of this unit is neither necessary nor required and, since this is 
an internal surface, there is no possibility of corrosion. We suggest that, had 
Mr. Golem or the Convair inspection department become familiar with standard 
commercial practice concerning welding, these statements would not have come 
forward as a basis for rejection. 

Actual inspection of the weld of unit 7010 shows good penetration and is of 
good commercial quality. The interrupted welding referred to is called tack- 
welding and is used in those locations where the strength of a full-length weld 
is not necessary and the two adjoining components form part of a permanent 
assembly. This, as Mr. Golem must know, is standard welding practice. 

He refers also to “no locking devices” and includes lockwashers, cotter keys, 
securing bolts and nuts in that category. It is Recony’s standard practice to use 
locking devices in all locations subject to vibration. Where lockwashers are 
apparently missing, close inspection will show that a locknut has been used. 

Mr. Golem mentions that someone “went inside to make nut clearance to attach 
this spring U-clip and hammered away to round out a structural member to the 
extent that a definite hole appeared in order to permit nut to be applied.” This, he 
says, weakened the structure, shows poor edge distance, dimensional control, 
weakening of structures, bad practices of mechanics, etc. 

See attached photographs No. 7 (deleted), unit 7001, and No. 6 (deleted), unit 
7010, which clearly indicates the method of attachment, including lockwashers 
between nut and bottom backup plates, 

Our records show that this part was intended for the original MA~7 and re- 
worked to provide additional clearance for front tires when turning. In order 
to use this part, after the many changes had been processed, it was necessary 
to provide clearance for the U-bolt attaching nut. This condition does not affect 
appearance, life, or operation of the unit, and existed on unit 7001, which was 
accepted by Convair. 
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Mr. Golem states “that the U-bolt bottom backup plate was obviously not con- 
sistently measured and drilled and located so that you had alinement of your 
U-bolts, and that U-bolts are canted, setting up stresses.” These bottom-spring 
backup plates were designed and manufactured by the supplier of the front-axle 
assembly, who, incidentally, is one of the principal suppliers of this type of 
equipment. The axles were received with these pads welded in place. Mr. 
Golem’s statement may have arisen from the fact that these U-bolts are canted 
intentionally to insure positive pressure against the spring at all times. This isa 
ee - engineering judgment, and this design was accepted by Convair on 
unit 7001. 

Mr. Golem states that the exhaust shrouding and the exhaust from the engine 
interferes with the cranking device. He says further that “it is an impractical 
design installation and apparently carelessness.” It is quite obvious to us that 
Mr. Golem does not have a complete understanding of either the many changes 
requested on this unit by his own company or of the great amount of rework 
necessary because production parts were made before any first article and before 
changes were completely settled. This interference with the crank hole was 
brought about by a Convair-requested change which moved the exhaust stack 
from the right-hand side of the unit to the left-hand side. This condition was 
well known to Convair and was incorporated on the first article, unit 7001. The 
change was fully understood and paid for by Convair. 

Mr. Golem states: “Here is an installation of a clamp in the ducting circuit. 
(1) The clamps are too large and have been drawn down as far as they can with 
no more thread tolerance to even tighten it, and (2) notice that the clamp also 
crushes and therefore is off the pipe that it was installed for support * * *.” 
The attached photograph No. 9 (deleted), unit 7101, shows the clamps incorrectly 
installed. Photograph No. 10 (deleted), unit 7016, shows a correct installation. 
The left-hand clamp is designed to be installed as close to the edge as possible 
to provide a positive seal. The right-hand clamp should be installed, as per 
photograph No. 10 (deleted), well back on the sleeve. Note that, when correctly 
installed, the clamps are correctly sized. This is a condition which we would 
classify as very minor. It would require a slow man approximately 2 minutes 
to correct the clamps, and it appears to us that this is not an item which reflects 
anything other than a desire on Convair’s part to present the worst possible case. 
Apparently, the clamps were incorrectly installed on this unit, however, the unit 
was successfully tested showing no air leaks, and possibility of a leak is remote 
due to the close proximitly of blower and duct. 

Mr. Golem: “There are numerous cases where nuts are not fully threaded—in 
other words, short bolts were used, so you do not have the mechanical strength 
of the nut that was designed for the use of a nut. In other words, insufficient 
threads engaged, for tear-out.” Please refer to photograph No. 11, showing 
unit 7001. The photograph illustrates the condition in which this unit was 
shipped back to us, and it also clearly shows engagement of nuts on the rear 
U bolts. This unit was the first article which was approved and thoroughly 
inspected in our plant by Convair. Thread engaged is solely determined by the 
diameter of the bolt and the forces which it must sustain. This unit was sub- 
jected to acceleration forces in transit far beyond those forces for which it was 
designed, and none of the nuts were stripped. This in itself, is indicative of a 
more than sufficient thread engagement. 

Mr. Golem: “There are numerous cases of bolts drilled too close to the edge. 
We say lack of edge distance is * * * 2%4 times the diameter of rivet or bolt, 
that you would remove back from the edge in order to have your nut and bolthole 
back in far enough so that it wouldn’t be susceptible to tear-out.” 

Mr. Golem: Statement is quite correct for bolthole spacing when applied to 
the fastening together of two stress-carrying members. 

However, it does not apply to the fastening of such components as panels 
(forming the outside enclosure), instruments, wiring, clips, ete., which carry no 
load. 

Location of holes was in accordance with commercial manufacturing practice 
which dictates that sufficient edge distance for fasteners is that dimension which 
will allow a small clearance between edge of sheet (or panel) and edge of nut 

-or the head of the fastener. As an example, the holes on the angle bulkhead 
frame to which the cover panels are attached do not have an edge distance of 
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2% times their diameter; however, this edge distance is well within standard 
commercial practice, and even though the fasteners were subjected to extreme 
shock in transit there was no tear out observed on any of the units. Apparently, 
therefor, our contention is correct. Incidentally, because of changes and pro- 
duction of parts in advance of first article, many of these holes had to be 
relocated. 

Mr. Golem: “* * * numerous cases where engine mounting lugs, hold down 
points, attaching the engine to the structure, are cracked, many of them are not 
due to transit, they are bad weld cracks.” 

Photograph No. 13 shows the right-hand engine mount cracked on unit 7001 
and torn. The forces encountered in transit with this unit were apparently 
so great that the engine was literally wrenched loose from its mounting. This 
is definitely not a weld crack but a broken member suStained in transit. 

We see no evidence of weld cracks that are not directly traceable to the ex- 
tremely rough handling this unit received, and the sustaining of shock forces 
well beyond specification requirements. Obviously, if shock forces in transit 
were sufficient to tear apart the mount of the motor, then they were sufficient 
to crack welds. 

Finally, after as complete an examination as our engineer, Mr. Donald D. 
Stover, could make in the time between receipt of the returned units and the 
preparation of this statement, he has been able to go over 8 of the 17. units 
returned from Conyair and we have come up with some definite conclusions in 
addition to the detailed information hereinabove set forth. Among others we 
are definitely of the opinion: 

1. That none of the deficiencies listed on any of the inspection reports in con- 
nection with the units which he has been able ts examine was of sufficient 
materiality to require the return of the unit to Richmond for adjustment, with 
the sole exception of certain of the damage which was inflicted from transit 
shock which of course is a matter of claim between Convair and the rail carrier. 
In this connection Recony, had it been advised of: the nature of the so-called 
deficiencies and had it bee: given the opportunity, ,it would have been glad to 
have sent its men to San Diego to make the necessary adjustment and thereby 
avoid the return of the units to Richmond. However, as the record according 
to this entire statement shows, Recony was never given this opportunity by 
Convair. 

2. Further, if Recony had been given the opportunity to send a man or some 
men to San Diego to make the necessary adjustments, such adjustments could 
have been easily made and the units thereafter, if operated by skilled operators, 
would have performed as required by the specifications and would have with- 
stood the same functional tests which had theretofore been performed at the 
Recony plant in Richmond, Va. Incidentally, such tests at Richmond, Va., were 
witnessed and approved by the Air Force inspector. 

3. To use nontechnical language, we are of the unqualified opinion that had 
minor adjustments if any required, been made properly by Recony or somebody 
on the west coast in Recony’s behalf, such units would have been available and 
usuable by Convair for the purpose for which they were ordered. 
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Exursit 3 


Recony CORPORATION, 
New York, N. Y., December 27, 1955. 


Re Supplement No. 1, order 254488 SD, and orders 272960 SD, 272961 SD. 


CoNnvVAIR DIVISION, 
General Dynamics Corp., San Diego, Calif. 
(Attention Mr. W. G. Evans, purchasing agent.) 


GENTLEMEN : Thank you for the above orders, which were received December 16. 

Acknowledgement copies are attached. 

At our conference in New York, our problems in connection with release of 
components and production were posed and solved as follows: 

In the normal processing of our orders for special equipment, we do not re- 
lease components and/or production until complete and successful test of a first 
article. The reason, obviously, is the fact that faulty components, arrange- 
ment, or design may come to light only at the time of the tests, and changes 
may therefore become necessary. 

Because of the tight delivery schedule submitted at the conference, it was 
obvious to all of us, that the risks of releasing components and manufacture 
would have to be taken to meet your desired delivery, and the following arrange- 
ments were made: 

A. We were to release immediately, components and production with under- 
standing that if test results disclosed that any changes were necessary, you are 
to reimburse us for the costs involved. We will be obligated to use our best 
efforts to be reimbursed by our suppliers for changes on components purchased 
against specification, however, in event that responsibility cannot first be at- 
tributed to our supplier, or he is unwilling to make reimbursement, we will make 
payment, and assign to you any rights which we may have, as well as title to 
any such components. We will, of course, also transfer to you title to any 
manufactured parts which may have to be changed. 

B. We may authorize overtime, if required by any of the suppliers to meet 
desired delivery dates in January and February. Should such overtime be au- 
thorized, we will have our supplier prepare a separate bill for same, to be used 
by you as a basis for modification of your order reimbursing us for any such costs. 

«. It is our understanding that you are obtaining authorization for shipment 
of MA-7 units prior to qualification. 

We want you to know that we are continuing to use our very best efforts to 
expedite production; however, the initial schedule will be exceedingly difficult 
to meet, particularly since engineering details were not finalized until Septem- 
ber 19, and delivery dates made known to us at our conference. 

We believe we will be in a better position to give you a more realistic forecast 
of production shortly after the first of the year. 

Yours very truly, 
Reco Proputs Dtvison. 
ANDREW J. AscH, Jr. 


P. S.—First unit went into the test chamber today (December 28) as promised. 


ExHIsit 4 


JANUARY 31, 1956. 
Re orders 2544388 SD, 272960 SD, 272961 SD 
CONVAIR, 
Post Office Bow 1950, San Diego, Calif. 
(Attention: Mr. W. G. Evans, purchasing agent. ) 


Dear Mr. Evans: We are writing with regard to the agreement reached at 
our conference in New York on December 12, 1955, to the effect that we should 
proceed to commit ourselves for material and, if necessary, overtime, for all of 
the components and fabrication required for our MA-4 and MA-7 orders. As we 
explained to you, we do not normally issue firm commitment until all components 
have been tested in the first unit. 

As you will recall, it was agreed that you would confirm this arrangement 
whereby Convair would reimburse us in the event that the procedure resulted 
in additional costs to us. We have not yet received your confirmation although 
we summarized our agreement in our letter of December 27, 1955, and in early 
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January you advised me on the telephone that you wished to modify paragraph B 
of our letter by having us clear with you prior to authorizing overtime by our 
suppliers. 

We have, as you know, put forth considerable effort to attempt to meet your 
extremely tight delivery requirements which were only made known to us at the 
conference, in spite of the fact that engineering changes were not finalized until 
the 20th of September. 

We have worked our shop evenings, weekends, and on holidays and the same 
pattern has been followed by engineering. 

In addition, after learning of your delivery problems and arriving at an 
agreement, we have entered into considerable commitments for raw materials 
and purchased components in reliance on your authorization. We wish to avoid 
any misunderstanding with respect to the agreement and we feel certain that 
when you consider the large sums of money involved in these commitments you 
will agree that there is an obligation on Convair’s part to confirm the arrange- 
ments made at the meeting. 

Directly after the conclusion of our conference, we committed ourselves with- 
out waiting for your written confirmation to a substantial group of the com- 
ponents, choosing those on which the risk of subsequent changes were the least 
great. We have not made commitments on the evaporator and condenser coils 
and a number of related refrigeration components since the risk of change on 
these was very great and we preferred to await your promised confirmation to 
avoid a misunderstanding. You can readily see that this may result in delays 
that are beyond our control. 

We have done our part to assist you in meeting your delivery requirements— 
and we earnestly request that you fulfill your obligation by confirming our 
agreement in order that we may continue to meet your delivery requirements. 

Please be assured at all times of our earnest desire to cooperate. May we 
hear from you shortly? 

Yours very truly, 


Reco Propucts Division, 
ANDREW J. ASCH, Jr. 
Mr. Hérerr. The committee will recess, subject to call of the chair, 
but the committee will go into executive meeting. 
(Whereupon, at 11: 20 a. m., the subcommittee proceeded in execu- 
tive session.) 
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STUDY OF ARMED SERVICES PROCUREMENT ACT 
Title 10, United States Code, Chapter 137 


MONDAY, APRIL 8, 1957 


House or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE FOR SPECIAL INVESTIGATIONS, 
Washington, D.C. 

The subcommittee met at 10 a. m., Hon. F. Edward Hébert (chair- 
man of the subcommittee) presiding, with the following members 
present: Mr. Hess, Mr. Gavin, Mr. Cunningham, Mr. Fisher, Mr. 
Bates, Mr. Hardy, and Mr. Miller. 

Mr. Hésertr. The committee will be in order. Mr. Courtney. 

Mr. Courtney. General Ghormley, Coionel Fregosi, and Mr. Nash. 
I think perhaps all of you gentlemen would like to come up. Do you 
wish them, General ? 

General Guormiey. Yes, sir, I would like to have them. 

Mr. Courrney. Mr. Chairman, at this point the subcommittee has 
requested information from the Department with reference to the 
Armed Services Procurement Act and the regulations as they have 
been considered in some hearings before this subcommittee, particu- 
larly with reference to section 10 of section 2304, which is the imprac- 
iahid bai-tmnenee-aihateiiia section, and certain other sections. 

General Ghormley is here in response to the subcommittee’s invita- 
tion, and he has a prepared statement, Mr. Chairman. 

Mr. Hépertr. Proceed, General. 

General Guormuey. I am Brig. Gen. William K. Ghormley, staff 
director for purchasing and contracting policies, Office of the Assist- 
ant Secretary of Defense for Supply and Logistics. 

Mr. Chairman, the Assistant Secretary of Defense for Supply and 
Logistics has asked me to appear before you today to discuss certain 
Department of Defense procurement policies. I have been advised 
that you desire that I specifically cover (1) “negotiation” as provided 
for in chapter 137 of title 10, United States Code (formerly the Armed 
Services Procurement Act) and as practiced by contracting officers 
and buyers for the Government; (2) the obligations of the Government 
officials in the conduct of negotiation; (3) the application of Section 
IIT of the Armed Services Procurement Regulations (ASPR) to the 
procurements under consideration; (4) the use of section 2304(a) 
(10), title 10, U. S. Code, and what it is claimed is covered therein; 
and (5) part 8, section III, of ASPR. Since the points which you 
desire to be covered are more or less interrelated, I will not take them 
in the order outlined but will include them in my general discussion. 
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There are present representatives from the military departments 
to answer any questions which may involve their practices and pro- 
cedures. 

There are present representatives from the military departments to 
answer any question which may involve their practices and procedures. 

Chapter 137 of title 10, United States Code, requires that all pro- 
curement by the Armed Services be by formal advertising “except 
that such purchases and contracts may be negotiated by the agency 
head without advertising” under 17 specific circumstances. Consistent 
with section 2302 of title 10, United States Code and as defined in 
paragraph 3-101 of ASPR, negotiation means that method of procure- 
ment under which the procedures for procurement by formal advertis- 
ing are not required. 

his paragraph also states that, whenever supplies or services are to 
be procured by negotiation, price quotations supported by statements 
and analyses of estimated costs or other evidence of reasonable prices 
and other vital matters deemed necessary by the contracting officer, 
shall be solicited from all qualified sources as are deemed necessary 
to assure full and free competition consistent with the particular pro- 
curement to the end that the procurement will be to the best advantage 
of the Government, price and other factors considered. 

In general, negotiations by the military departments start with the 
mailing of a written “request for proposals.” This request tells pros- 
pective contractors, in as much detail as is feasible in each case, what 
products or services are required and the general terms and conditions 
under which they wil! be bought. A sufficient time is allowed for 
prospective contractors to estimate costs, determine their price, and 
submit their proposals. 

After receipt, such proposals are thoroughly reviewed by a team of 
Government specialists. Thecnical phases of the proposals are ana- 
lyzed and appraised by engineers. Legal phases are reviewed by 
lawyers. Cost estimates are analyzed by negotiators with accounting 
assistance. These analyses usually point the direction of additional 
negotiations, and are normally followed by such negotiations, either 
face to face or by correspondence. 

In connection with the review of proposals many different factors 
are weighed: comparison of prices, and consideration of other prices 
for supplies and services similar to those which are being procured ; 
considetaion of the business reputations and responsibilities of the 
various supplies who submit proposals; consideration of satisfaction 
of technical requirements; consideration of delivery possibilities; and 
consideration of the extent and nature of expected subcontracting. 

Part 8 of section III of ASPR sets forth in detail certain duties of 
contracting officers in connection with negotiated procurements. 
Rather than burden you with a recitation of each of the matters cov- 
ered, with your permission, I would like to submit a copy of part 8 
for the record, and then touch upon certain aspects of it. 

Mr. Courtney. This is the most recent edition 

General Guormuey. This is the most recent, and it is covered in 
revision No. 19, dated February 1, 1957. Part 8 starts on page 340 
and is attached to the statement which I have just passed out. 

I would like to make some comments, if I may, at this time. They 
are not included in the statement. 
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Mr. Héserr. It is allright. You can interpolate. 

General Guormuey. I appreciate the opportunity of discussing 
this regulation with your subeommittee. This coverage of price nego- 
tiation policies and techniques is new, as far as the Department of 
Defense regulations is concerned. The revision is dated February 1 
and has been under development for over 2 years. 

In my opinion, even though the military departments have guidance 
to the contracting officers in the form of contracting officer’s manuals 
and negotiator’s handbooks, this Department of Defense guidance, in 
my opinion, should have been issued several years ago—as a matter 
of fact, shortly after the Armed Services Procurement Act was 
enacted. 

With this issue, in my opinion, the so-called secrecy which has been 
attached to the term “negotiation” should be eliminated. The criti- 
cism of this subcommittee and also of the Committee on Armed Serv- 
ices, to the effect that contractors didn’t know what was going on in 
this matter of negotiation, has been justified, in my opinion. 

Mr. Héserr. You mean, General, the criticism by this committee 
and not of this committee ? 

General GuorMuey. By this committee; yes, sir. 

Mr. Hésert. All right. 


‘(General Guormey. I believe many of the suggestions of your sub- 
committee have been accommodated in this coverage. 

Although this section does not define negotiation, it does prescribe 
the actions to be taken when procurement is made by other than formal 
advertising, regardless of what we call it. This coverage is not per- 
fect. It is good. 


It will be changed as experience shows areas for improvement. 
(The section referred to is as follows :) 


Page 340 
PROCUREMENT BY NEGOTIATION 


PART 8——-PRICE NEGOTIATION POLICIES AND TECHNIQUE 


3-800 Score or Part. This part sets forth the price negotiation policies 
and techniques applicable to negotiated prime contracts and those subcontracts 
which are subject to approval or review within a Department. The principles 
in this part apply to negotiations of prices on all types of contracts and to 
revised prices as well as initial prices. 

3-801 Basic Po.icy. 

3-801.1 GENERAL. It is the policy of the Department of Defense to procure 
supplies and services from responsible sources at fair and reasonable prices calcu- 
lated to result in the lowest ultimate overall cost to the Government. Sound 


pricing depends primarily upon the exercise of sound judgment by all personnel 
concerned with the procurement. 


8-801.2 RESPONSIBILITY OF CONTRACTING OFFICERS. 

(a) Contracting officers, acting within the scope of their appointments (and 
in some cases acting through their authorized representatives) are the exclusive 
agents of their respective Departments to enter into and administer contracts 
on behalf of the Government in accordance with ASPR and departmental pro- 
cedures. Each contracting officer is responsible for performing or having per- 
formed all administrative actions necessary for effective contracting. The 
contracting officer shall exercise reasonable care, skill and judgment and shall 
avail himself of all of the organizational tools (such as the advice of specialists 
in the fields of contracting, finance, law, contract audit, mobilization planning, 
engineering, traffic management and cost analysis) necessary to accomplish the 


purpose as, in his discretion, will best serve the interests of the Government. 


(6) To the extent services of specialists are utilized in the negotiation of 
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contracts, the contracting officer must corrdinate a team of experts, requesting 
advice from them, evaluating their counsel, and availing himself of their skills 
as much as possible. The contracting officer shall obtain simultaneous coordi- 
nation of the specialist efforts to the greatest practical extent. He shall not, 
however, transfer his own responsibilities to them. Thus, the final negotiation 
of price, including price redetermination and evaluation of cost estimates, re- 
mains the respousibility of the contracting officer. 

3-801.3 RESPONSIBILITY OF OTHER PERSONNEL. Personnel, other than the con- 
tracting officer, who determine industrial mobilization plans and type, quality, 
quantity, and delivery requirements for items to be purchased, can influence the 
degree of competition obtainable as well as have a material effect upon prices. 
Failure to finalize requirements in sufficient time to allow: 

(i) a reasonable period for preparation of requests for proposals; 

(ii) preparation of quotations by offerors; 

(iii) contract negotiation and preparation; and 

(iv) adequate manufacturing lead time; 
causes delinquency in delivery and uneconomical prices. Requirements issued 
on an urgent basis or with unrealistic delivery schedules should be avoided 
since they generally increase price or restrict desired competition. Personnel 
determining requirements, specifications, mobilization plans, adequacy of sources 
of supply, and like matters, have responsibility in such areas, equal to that of 
the contracting officer, for timely, sound and economical procurement. 

8-802 PREPARATION FOR NEGOTIATION, 

8-802.1 Propuct or SERVICE. Knowledge of the product or service, and its 
use, is essential to sound pricing. Before soliciting quotations, every contract- 
ing officer should develop, where feasible, an estimate of the proper price level 
or value of the product or service to be purchased. Such estimates may be 
based on a physical inspection of the product and review of such iteuis as draw- 
ings, specifications, job process sheets, and prior procurement data. When 
necessary, requirements and technical specialists should be consulted. .” 

The primary responsibility for the adequacy of specifications and for the 
delivery requirements must necessarily rest with requirements and technical 
groups. However, the contracting officer should be aware of the effect which 
these factors may have on prices and competition, and should, prior to award, 
inform requirements and technical groups of any unsatisfactory effect which 
their decisions have on prices or competition. 

8-802.2 SELECTION OF PROSPECTIVE SOURCES. Selection of qualified sources 
for solicitation of proposals is basic to sound pricing. Proposals should be in- 
vited from a sufficient number of competent potential sources to insure adequate 
competition. (See also ASPR 1-302, 1-307, 3-101, 3-104, 3-105 and 12-102). 

8-802.3 REQUESTS FOR PRUPOSALS. Requests for proposals shall contain the 
information necessary to enable a prospective offeror to prepare a quotation 
properly. The request for proposals shall be as complete as possible with respect 
to: item description or statement of work; specifications ; Government-furnished 
property, if any; required delivery schedule; and contract clauses. If a price 
breakdown is required, the request for proposals shall so state. Requests for 
proposals shall specify a date for submission of proposals; any extension of time 
granted to one prospective offeror shall be granted uniformly to all. Each 
request for proposals shall be released to all prospective offerors at the same 
time and no offeror shall be given the advantage of advance knowledge that 
proposals are to be requested. Generally, requests for proposals shall be in 
writing. However, in appropriate cases, such as the procurement of perishable 
subsistence, oral requests for quotations are authorized. 

3-803 Type or Contract. The selection of an appropriate contract type and 
the negotiation of prices are related and should be considered together. ASPR 
3-402 lists some of the factors for this joint consideration. The objective is 
to negotiate a contract type and price that includes reasonable contractor risk 
and provides the contractor with the greatest incentive for efficient and economi- 
cal performance. When negotiations indieate the need for using other than a 
firm fixed price contract, there should be compatibility between the type of con- 
tract selected and the contractor’s accounting system. 

8-804 Conpuct or NEGOTIATIONS. Evalution of offerors’ or contractors’ pro- 
posals, including price revision proposals, by all personnel concerned with the 
procurement, as well as subsequent negotiations with the offeror or contractor, 
shall be completed expeditiously. Complete agreement of the parties on all 
basic issues shall be the objective of the contract negotiations. Basie questions 
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should not be left for later agreement during price revision or other supplemental 
proceedings. Cost and profit figures of one offeror or contractor shall not be 
revealed to other offerors or contractors. 

3-805 SELECTION OF OFFERORS FOR NEGOTIATION AND AWARD. 

(a) The normal procedure in negotiated procurement, after receipt of initial 
proposals, is to conduct such further negotiations as may be required to obtain 
the agreement most advantageous to the Government. There are certain in- 
stances where, despite the existence of conditions which required procurement 
by negotiation (ASPR 3-102), adequate competition is obtained and the low 
price or prices are determined to be fair and reasonable. In such instances, 
award may be made without further negotiation as to price to that responsible 
firm submitting the proposal which is most advantageous to the Government. 

There are certain instances where, despite the existence of eonditions which 
required procurement by negotiation (ASPR 3-102), adequate competition is 
obtained and the low price or prices are determined to be fair and reasonable. 
In such instances, award may be made without further negotiation as to price 
to that responsible firm submitting the proposal which is most advantagevuus to 
the Government. 

(b) Where the contracting officer considers that the initial proposals are too 
high or where there is inadequate pricing knowledge to justify an award on the 
basis of the initial proposals, further negotiations shall he conducted as follows: 

(i) where a responsible offeror submits a responsive proposal which is 
substantially lower than those submitted in all other proposals, negotiations 
may be conducted only with that offeror; or 

(ii) where several responsible «fferors submit proposals which are so 
grouped that a moderate reduction in price might make any one of the group 
low, further negotiations should normally be cunfined to offerors within 
such grouping. 

Whenever negotiations are conducted with more than the offeror, there shall 
be a strict avoidance of auction techniques. No information regarding the 
number or identity of the offerors participating in the negotiations shall be 
made available to the public or to anyone whose official duties do not require 
such knowledge. No indication shall be made to any cfferor of a price which 
must be met to obtain further consideration. Whenever negotiations are being 
conducted with several offerors, while such negotiations may be conducted suc- 
cessi\ely, all offerors participating in such negotiations shall be offered an 
equitable opportunity to submit such revisions in their proposals as may result 
from the negotiations. All offerors shall be informed that after the submission 
of final prices, no information will be furnished to any offeror until award has 
been made. 

(c) The procedures set forth in (a) and (b) above may not be applicable in 
appropriate cases when procuring research and development, or special services 
(such as architect-engineer services) or when cost reimbursement type contract- 
ing is anticipated. Award of a contract may be properly influenced by the 
proposal which promises the greatest value to the Government in terms of 
possible performance, ultimate productibility, growth potential, and other factors 
rather than the proposal offering the lowest price or probable cost and fixed fee. 


PRICE-NEGOTIATION POLICIES AND TECHNIQUES 


(d) Whenever in the course of negotiation a substantial change is made in 
the Government’s requirements, for example, increases or decreases in quanti- 
ties or material changes in the delivery schedules, all offerors shall be given an 
equitable opportunity to submit revised proposals under the revised requirements. 

3-806 Prictne INDIVIDUAL CONTRACTS. 

(a) Bach contract shall be priced separately and independently, and no con- 
sideration shall be given to losses or profits realized or anticipated in the perform- 
ance of other contracts. This prohibition shall not be construed to prevent the 
negotiation of fixed overhead and other rates applicable to several contracts 
during annual or other specific periods, or to prohibit forward pricing agreements 
applicable to several contracts. 

(b) Contracting officers shall not rely on profit limiting statutes as remedies 
for ineffecting pricing. Such statutes generally provide for the recapture of 
excessive profits, but they do not recapture the costs of inefficiency and waste 
which may result from failure to negotiate reasonable prices initially. Similarly, 
price redetermination clauses shall not be used as a substitute for the negotiation 
of reasonable prices at the inception of contracts. 


§9326—57 39 
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3-807 Cost, PRorrr, AND PRICE RELATIONSHIPS. 

(a) When products are sold in the open market, costs are not necessarily the 
controlling factor in establishing a particular seller’s price. Similarly, where 
competition may be ineffective or lacking, estimated costs plus estimated profit 
are not the only pricing criteria. In some cases the price appropriately may 
represent only a part of the seller’s cost and include no estimate for profit or 
fixed fee, as in research and development projects where the contractor is will- 
ing to share part of the costs. In other cases price may be controlled by com- 
petition as set forth in ASPR 3-805 (a). The objective of the contracting officer 
shall be to negotiate fair and reasonable prices in which due weight is given to 
all relevant factors, including those in ASPR 3-101. 

(b) Profit is only one element of the price proposal and normally represents 
a smaller proportion of the total price than do such other estimated elements 
as labor and material. While the public interest requires that excessive profits 
be avoided, the contracting officer should not become so preoccupied with par- 
ticular elements of a contractor’s estimate of cost and profits that the most 
important consideration, the total price itself, is distorted or diminished in is 
significance. Government procurement is primarily concerned with the reason- 
ableness of a negotiated price and only secondarily with the eventual cost and 
profit. 

(c) Particularly where effective competition is lacking, the estimate for profit 
or the proposed fixed fee should be analyzed in the same manner as all other 
elements of price, applying tests and considerations discussed in ASPR 3-—808.4. 
A fair and reasonable provision for profit cannot be made by simply applying a 
certain predetermined percentage to the cost estimate or selling price of a 
product. If, for example, a factor of 10 percent were used as a flat percentage 
rate for estimating profit in a situation where two sources were needed to meet 
the requirement, the result might be grossly inequitable. If one supplier pro- 
poses to and produces at a unit cost of $1,000 and the second at a unit cost of 
$1,500, with a flat 10-percent factor applied to both transactions as estimated 
profit, the second and higher cost supplied would receive $150 profit while the 
lower cost supplier would receive only $100. 

3-808 Pricinec TECHNIQUES. 

3-808.1 GENERAL. Policies set forth in this part may be applied in a variety 
of ways in the evaluation of offerors’ or contractors’ proposals and in this nego- 
tiation of contract prices. The extent to which any particular method, or com- 
bination of methods, should be used will depend upon the judgment of the con- 
tracting officer. The following paragraphs describe several of the principal 
price negotiation techniques and the circumstances under which each may be 
used. The considerations set forth herein are equally applicable to initial and 
subsequent price negotiations. 

3-808.2 Prick ANALYSIS. 

(a) Some form of price analysis should be made in every procurement, even 
when competitive proposals have been submitted. The presence of effective 
competition, however, may make it possible to limit considerably the degree 
of price analysis required. 

(b) One form of price analysis is the comparison of prior quotations and con- 
tract prices with current quotations for the same or similar end items. To pro- 
vide a suitable basis for comparison, appropriate allowances may have to be 
made for differences in such factors as specifications, quantities ordered, time 
for delivery, Government-furnished materials, and the general level of business 
and prices. 

(c) Rough yardsticks may often be developed (in such terms as dollars per 
pound, per horsepower, or Other units) to point up apparent gross inconsisten- 
cies which should be subjected to additional pricing techniques, including cost 
analysis. Such yardsticks should be considered as an indispensable adjunct 
to cost analysis, since a study of a single offeror’s estimated costs in sole source 
situations will not indicate whether the proposed price is fair and reasonable in 
comparison with other products of the same kind. 

3—-808.3 Cost ANALYSIS. 

(a) The need for cost analysis depends on the effectiveness of the methods of 
price analysis outlined in ASPR 3-808.2, the amount of the proposed contract, 
and the cost and time needed to accumulate the information necessary for analy- 
sis. When cost analysis is undertaken, the contracting officer must exercise 
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judgment in determining the extent of the analysis. Cost analysis is desirable 
whenever : 


(i) effective competition has not been obtained: 


(ii) a valid basis for price comparison has not been established, because 
of the lack of definite specifications, the novelty of the product, or for other 
reasons: . 

(iii) price comparisons have revealed apparent inconsistencies which 
cannot be satisfactorily explained or otherwise reasonably accounted for; 

(iv) the prices quoted appear to be excessive on the basis of information 
available ; 


(v) the proposed contract is of a significant amount and is to be awarded 
to a sole source; 

(vi) the proposed contract will probably represent a substantial per- 
centage of the contractor’s total volume of business; or 

(vii) a cost reimbursement, incentive, price redeterminable, or time-and- 
material contract is negotiated. 

(0) Cost analysis involves the evaluation of specific elements of cost and the 
effect on prices of such factors as: 

(i) allowances for contingencies; 

(ii) the necessity for certain costs; 

(iii) the reasonableness of amounts estimated for the necessary costs; 

(iv) the basis used for allocation of overhead costs; and 

(v) the appropriateness of allocations of particular overhead costs to the 
proposed contract. 

(ec) Among the several types of cost comparisons that should be made, where 
the necessary data are available, are comparisons of a contractor’s or offeror’s 
current estimated costs with— 

(i) actual costs previously incurred by the contractor or offeror; and 
with its last prior estimate for the same or similar item or with a series 
of prior estimates; 

(ii) current estimates from other possible sources; and 

(iii) prior estimates or historical costs of other contractors manufac- 
turing the same or related items. 

(d) Forecasting future trends in costs from historical cost experience is of 
primary importance in pricing. In periods of either rising or declining costs, 
an adequate cost analysis must include some evaluation of the trends. Even 
in periods of relative price stability, trend analysis of basic labor and materials 
costs should be undertaken in cases involving production of recently developed 
complex equipment. In some cases, probable increases in labor efficiency, and 
reductions in material spoilage as a contractor’s work force gains in experience 
with such new products can be predicated statistically. Efficiency curves may 
be devised to predict the reduction in the spoilage rate; learning curves may 
be devised to evaluate reductions in labor hours. Effective use of learning curves 
depends on the presence of the following elements : 

(i) Direct labor should represent a substantial element of the total price; 

(ii) The contract price should be large enough to warrant the time spent 
in collecting the statistical data necessary to construct valid curves; 

(iii) The proposed contract should cover production over a relatively long 
period ; 

(iv) A substantial body of historical labor cost data must be available; 
and 

(v) The product must be a complex, nonstandard item requiring a sub- 
stantial amount of assembly labor (where relatively large amounts of auto- 
matic machinery are to be employed, or the product is a relatively standard 
item, learning curves may be of little value). 

3-808.4 PROFIT. 

(a) General. Where competition is adequate and effective and proposals are 
on a firm fixed-price basis, the contracting officer normally need not consider in 
detail the amount of estimated profit included in a price. However, when de- 
tailed analysis of profit is appropriate due to lack of competition or for some 
other reason, the factors discussed in the following paragraphs should be con- 
sidered. (See ACPR 3-807 (c).) 

(6b) Degree of risk. The degree of risk assumed by the contractor should in- 
fluence the amount of profit a contractor is entitled to anticipate. For example, 
where a portion of the risk has been shifted to the Government through price 
redetermination provisions, unusual contingency provisions, or other risk-reduc- 








a aE: 


608 STUDY OF ARMED SERVICES PROCUREMENT ACT 


ing measures, the amount of profit to which the contractor is reasonably entitled 
is less than where the contractor assumes all risk. 

(c) Extent of Government assistance. The Department of Defense encourages 
its contractors to perform their contracts with the minimum of financial, facility, 
or other assistance from the Government. Where extraordinary financial, 
facility, or other assistance must be furnished to a contractor by the Government, 
such extraordinary assistance should have a modifying effect in determining 
what constitutes a fair and reasonable profit. 

(ad) Contribution to the defense effort. The contractor’s past and present per- 
formance and cooperation in such areas as engineering (including inventive, 
design simplification, and developmental contributions) and quality control 
should, in appropriate measure, affect the amount of, profit. 

(e) Character of contractor’s business. Recognition must be given to the 
type of business normally carried on by the contractor, the complexity of manu- 
facturing techniques, the rate of capital turnover, and the effect of each indi- 
vidual procurement upon such business. For example, where a contractor is 
engaged in an industry where the turnover of working capital is low, generally 
the profit objective on individual contracts is higher than in those industries 
where the turnover is more rapid. 

(f) Contractor’s performance. In addition to the factors set forth in ASPR 
3-101, the contractor’s performance should, particularly when prices are being 
redetermined, be evaluated in such areas as quality of product, quality control, 
scrap and spoilage, efficiency in cost control (including need for and reasonable- 
ness of costs incurred), meeting delivery schedule, timely compliance with con- 
tractual provisions, creative ability in product development (giving considera- 
tion to commercial potential of product), management of subcontract programs, 
and any unusual services furnished by the contractor. To encourage and main- 
tain a high degree of contractor efficiency and economy, the negotiator must 
recognize that good performance deserves a greater opportunity for profit than 
poor performance. 

3-808.5 SUBCONTRACTING. 

(a) The amount and quality of subcontracting may be a major factor influenc- 
ing price. Since a large portion of the procurement dollar is spent by prime 
contractors in subcontracting for work, raw materials, parts, and components, 
efficient purchasing practices by a contractor will contribute heavily toward 
efficient and economical production. 

(b) While basic responsibility rests with the prime contractor for decisions 
to “make or buy,” for selection of subcontractors, and for subcontract prices and 
subcontract performance, the contracting officer must have adequate knowledge 
of those elements and their effects on prime contract prices. Consequently, 
during price negotiations, when circumstances warrant such action, the con- 
tracting officer may require the offeror or contractor to furnish adequate infor- 
mation, for use in evaluating the proposed price, with respect to— 

(i) the purchasing practices of the prime contractor ; 

(ii) the principal components to be subcontracted and the contemplated 
subcontractors, including (A) the degree of competition obtained, (B) cost 
or price analysis of price comparisons accomplished, and (C) the extent of 
subcontract supervision. 

(iii) the types of subcontract; i. e., firm fixed-price or other (see ASPR 
3-401) ; and 

(iv) the estimated total extent of subcontracting, including procurement 
of purchased parts and materials. 

The evaluation of total subcontracting should not be reduced to applying 
arbitrary percentages of profit to subcontract prices in negotiating the prime 
contract price. Such elements as economies achieved through “make or buy” 
decisions, and the necessity of close supervision of subcontractors performing 
complex work (through the furnishing of engineering or other technical assist- 
ance), should be fully considered. 

(c) When the prime contract is to be placed on a firm fixed-price basis, there 
is no need, for pricing purposes, to provide for review or approval by the con- 
tracting officer of subcontracts prior to their placement. 

(dq) When the prime contract is not to be placed on a firm fixed-price basis, 
review of subcontracts prior to placement may he desirable since the ultimate 
cost to the Government will depend in part. on subcontract prices and perform- 
ance. Prime contract provisions requiring advance. notification, review, or 
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approval of subcontracts shall be consistent with the type of contract and the 
conditions applicable to its use as described in part 4 of this section. 

For example, if the contract is on a firm fixed-price basis except for a clause 
permitting price escalation resulting from cost increases for certain materials, 
the prime contract may limit the contracting officer's right of review to sub- 
contracts for materials covered by the escalation clause. In the case of cost 
reimbursement type contracts, advance notification, prior consent, or approval 
of subcontracts is required as set forth in ASPR 7-203.8. Contract provisions 
requiring advance notification to the contracting officer of proposed subcontracts 
for materials, components, and other purchases may be appropriate both for 
information as to sources and prices and to provide an opportunity for review 
and for approval or objection by the contracting officer prior to award of the 
subcontracts. Such provisions are particularly necessary when— 

(i) the prime contractor’s purchasing policy and system or performance 
thereunder are considered inadequate ; 

(ii) subeontracts are for items for which there is no cost information 
or for which the proposed prices appear unreasonable, and the aiaounts 
involved are substantial ; 

(iii) close working arrangements or other business or ownership affilia- 
tions exist between the prime and the subcontractor which may preclude 
the free use of competition or result in higher subcontract prices than would 
otherwise be obtained ; 

(vi) a subcontract is being proposed at a price less favorable than that 
which has been given by the subcontractor to the Government, all other 
factors such as manufacturing period and quantity being comparable; or 

(v) a subcontract is to be placed on a price redetermination, fixed-price 
incentive, time and material, or cost-reimbursement basis. 

The contract provisions relating to subcontracts should be consistent with the 
amount and character of subcontract work and with the overall character of 
the prime contract, involving the Government to the minimum extent prac- 
ticable in the contractor’s exercise of management responsibility, but giving 
reasonable assurance that the Government is receiving the greatest practicable 
return for its expenditure. Provisions in prime fixed-price contracts relating 
to subcontract review may, as appropriate, be confined to one major subcontract; 
to certain classes of subcontracts; may set a floor above which advance approval 
of proposed subcontracts may be required before placement; or may be tailored 
to cover unusual or particular circumstances. In those instances where a con- 
tractor’s purchasing system has been deemed adequate, review of subcontracts 
generally may not be necessary. However, contracting officers shall conduct 
periodic reviews of the application of the system to insure conformance therewith. 

(e) In cases where the prime contract reserves a right for the contracting 
officer to review or approve subcontracts, the prime contract shall also reserve 
to the Government the right to inspect and audit the books and records of such 
subcontractors. Whenever such first tier subcontracts are of the cost-reimburse- 
ment, price redetermination, fixed-price incentive, or time and material type, 
a similar right shall be reserved to the Government to inspect and audit the 
books and records of lower tier subcontractors: Provided, That such a right 
shall not be reserved below the point where a firm fixed-price subcontract 
intervenes. ‘ 

3-808.6 SOLE soURCE ITEMS. When purchases of standard commercial or 
modified standard commercial items are to be made from sole source suppliers, 
use of the techniques of price and cost analysis may not always be possible. 
In such instances and consistent with the volume of procurement normally 
consummated with the contractor, the contractor’s price lists and discount or 
rebate arrangements should be examined and negotiations conducted on the 
basis of the “best user,” “most favored customer,” or similar practice customarily 
followed by the contractor. Such price negotiations should consider the volume 
of business anticipated for a fixed period, such as a fiscal year, rather than the 
size of the individual procurement being negotiated. 

3-809 AUDIT AS A PRICING AID. 

(a) General. The audit services within the military departments should be 
utilized as a pricing aid by the contracting officer to the fullest extent appro- 
priate when the dollar amount involved is sufficiently large to, or special cir- 
cumstances exist which, warrant the time and expense required for the par- 
ticular type of advisory audit, special survey, or audit analysis of price or cost 
desired. Judicious use of audit services will expedite proper pricing. The 
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determination as to the necessity of an audit report for pricing purposes is the 
responsibility of the contracting officer. When requesting audit services, the 
contracting officer shall state the purpose for which the report is to be used and 
define any specific areas of audit examination which should be given special 
attention. 

(b) Application. Except for contracts containing retroactive price-revision 
clauses, pricing techniques are concerned mainly with estimates of future costs. 
Therefore, audit reports for either retroactive or prospective pricing should not 
only establish costs accrued to a specific cutoff point for price-proposal purposes 
but also should include cost trends and other available information which should 
be of assistance to the contracting officer in price negotiation. Such audit re- 
ports will serve a useful purpose in— 

(i) the evaluation of contingency allowances, overhead allocations, pur- 
chasing-management efficiency, and similar cost elements; 

(ii) both the initial and subsequent pricing of contracts containing price- 
revision clauses ; 

(iii) establishing limitations on costs and price-revision adjustments; and 

(iv) establishing negotiated overhead rates for cost-reimbursement-type 
contracts. 

(c) Condition for use. Close coordination between the audit agency and pro- 
curement personnel will assist in determining the necessity of audit of price or 
cost proposals or the necessity of special surveys relating to contractor’s ac- 
counting or purchasing systems. Some of the conditions under which the con- 
tracting officer should consider the use of audit services include— 

(i) inadequate knowledge concerning the contractor’s accounting policies, 
cost systems, or substantially changed methods or levels of operation ; 
(ii) previous unfavorable experience indicating doubtful reliability of 
the contractor’s estimating, accounting, or purchasing methods; 
(iii) procurement of a new product for which cost experience is lacking; 
and 
(iv) contract performance requiring a substantial period of time. 

3-810 EXxcHANGE OF INFORMATION. In appropriate cases it is desirable to 
exchange and coordinate specialized information regarding a contractor between 
military departments, bureaus, technical services, and other procuring activities 
since it will provide uniformity of treatment of major issues and it may aid in the 
resolution of varticularly difficult or controversial issues. 

3-811 Recorp or Price Neeorration. At the conclusion of each negotiation 
of an initial or a revised price, the contracting officer shall promptly prepare or 
cause to be prepared a memorandum, setting forth the principal elements of the 
price negotiation, for inclusion in the contract file and for the use of any reviewing 
authorities. The memorandum shall be in sufficient detail to reflect the most 
significant considerations controlling the establishment of the initial or revised 
price. 


General Guormiey. I would like to continue with my statement. 

It is the policy of the Department of Defense to procure the re- 
quired supplies or services from responsible sources at fair and rea- 
sonable prices calculated to result in the lowest ultimate overall cost 
to the Government. The contracting officer is required to exercise 
reasonable care, skill, and judgment necessary to accomplish the fore- 
going as, in his discretion, will best serve the interests of the Govern- 
ment. Basically, each contracting officer is responsible for perform- 
ing or having performed all administrative actions necessary for 
effective contracting. In this connection, he is obliged, to the extent 
required, to make use of the various specialists in the fields of finance, 
law, contract audit, mobilization planning, engineering, traffic man- 
agement, and cost analysis. 

Part 8 of section III requires that before soliciting quotations, 
the contracting officer must, where possible, develop an estimate of 
the proper price level for the product or service to be procured. He 
must solicit from a sufficient number of competent potential sources 
to insure adequate competition. Requests for proposals must contain 
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information necessary to enable a prospective offerer to prepare a 
proposal properly. Evaluation of offerers’ proposals, by all person- 
nel iacetaae with the procurement, as well as subsequent negotia- 
tions with the offerer, are to be completed expeditiously. Cost and 
profit figures of one offerer shall not be revealed to other offerers. 

As stated in part 8 of section III, ASPR, the normal procedure in 
negotiated procurements, after receipt of initial proposals, is for the 
contracting officer, aided by the specialists described above, to conduct 
such further negotiations as may be required to obtain the agreement 
most advantageous to the Government. In connection with price 
aspects, however, there are certain instances where, despite the ex- 
istence of conditions which necessitated procurement by negotiation 
pursuant to one of the authorized circumstances, adequate competi- 
tion has been obtained and the low price, as determined by the con- 
tracting officer with the help of the above-described specialists, is 
considered fair and reasonable. In such instances, and they are rela- 
tively few in number, award may be made without further negotia- 
tion as to price. In cases where it is anticipated that there may be 
extensive competition and, hence, where the possibility exists that 
one of the original proposals may be fair and reasonable as to price 
and otherwise acceptable, proposals are solicited on a standard De- 
partment of Defense form which makes it clear to all parties that 
the proposal is an offer and may either be accepted or subjected to 
further negotiation. With your permission, I should like to introduce 
into the record a copy of this form, DD 746. This is also attached to 
the statement. 

(The form DD 746 is as follows:) 


REQUEST FOR PROPOSALS AND PROPOSAL (NEGOTIATED FIXED PRICE CONTRACT) 


Form approved. 

Budget Bureau No. 22—-R136. 
Teoued) Oy 2 ij. sid ak Lot alleen, ad oe abe dele 
Department 
BOOONS odie eas hgh Rien del ae ah 
Requisition nunber or purchase authority_._..____-_--_-_.---_----------~-~- 
Appropriation ind other administrative data 


ee eo 


REQUEST FOR PROPOSALS 


I th Ma incctcientnencriacdnatnbnbisibi 
Request numbr--_----_~--~~-- 


Written proposals in ~-----____ , Subject to (1) the terms and conditions of 
this request fir proposals, (2) the attached schedule, (3) general provisions 
(standard forn 32, __.. edition), which are incorporated herein by reference, 


and (4) such other contract provisions and specifications as are attached or 
incorporated ty reference in the schedule, will be received at the above office 
until the closeof business _..__.--__ = alaaaainaa , for furnishing the supplies 
ate 
or services setforth in the accompanying schedule. 
General infrmation and instructions relative to proposals are contained in 
the terms andconditions on the reverse hereof. 


PROPOSAL 
WII oo ence cee Mere aneeeiee 
In compliaice with the above, the undersigned offers and agrees, if this pro- 
posal be accepted within ~____ calendar days (_----- calendar days unless a 


different perod be inserted by the offeror) after the last date for receipt of 
proposals asindicated in the request for proposals, to furnish any or all of the 
items upon vhich prices are quoted, at the price set opposite each item, delivered 
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at the designated point(s) and within the time specified in the schedule of the 
request for proposals. 

Offeror represents (check appropriate boxes) : 

(1)That the aggregate number of employees of the offeror and its affiliates 
is () 500 or more, C] less than 500. 

(2) That it is a L) regular dealer in () manufacturer of the supplies offered. 

(3) (a) That it (1 has, Chas not, employed or retained any company or 
person (other than a full-time bona fide employee working solely for the offeror) 
to solicit or secure this contract, and (b) that it (1) has, ( has not, paid or 
agreed to pay to any company or person (other than a full-time bona fide em- 
ployee working solely for the offeror) any fee, commission, percentage, or bro- 
kerage fee, contingent upon or resulting from the award of this contract; and 
agrees to furnish information relating thereto as requested by the contracting 
officer. (Note.—For interpretation of the representation, including the term 
“bona fide employee”, see General Services Administration Regulations, title 44, 
secs. 150.7 and 150.5 (d), Fed. Reg. Dec. 31, 1952, vol. 17, No. 253) ; 

(4) That it operates as (1) individual, 1) partnership consisting of __.______ 
is apt Saket Agets- = tees toniten>— corporation, incorporated in the State of 

Discounts allowed by offer or for prompt payment, ~--- percent, 10 calendar 
days; ____ percent, 20 calendar days; __~-- percent, 30 calendar days. 

Full name and business address of offeror (street, city, zone, and State) 

(Type or print) 

PEeeaee Eee ks a eS ee 


Signature and title of persons authorized to sign this proposal 


(Type or print name and title under signature) 


TERMS AND CONDITIONS OF REQUEST FOR PROPOSALS 


1. Acceptance.—(a) The Government may accept any item or group of 
items of any proposal unless qualified by specific limitation of the offeror. 

(6) Unless otherwise provided in the schedule, proposals may be submitted 
for any quantities less than those specified; and the Government reserves the 
right to make an award on any item for a quantity less than the quantity pro- 
posed at the unit price offered unless the offeror specifies otherwise in its 
proposal. 

(c) Negotiations with any or all offerors may be requirec after receipt of 
proposals. Such further negotiations shall not be deemed to be a rejection or a 
counteroffer on the part of the Government. Notwithstanding sich further nego- 
tiations, the Government may accept the offeror’s proposal within the time 
specifivd in the proposal unless the proposal is withdrawn in writing prior to 
acceptance. 

(d) It is contemplated that a contract will be awarded to that responsible 
offeror whose proposal will be most advantageous to the Goverrment, price and 
other factors considered. The right is reserved to accept otherthan the lowest 
proposal and to reject any or all proposals. 

(e) An acceptance of proposal mailed (or otherwise furnished) to the success- 
ful offeror within the time for acceptance and upon the terms specified in the 
proposal results in a binding contract, without further action by »ither party. 

(f) Any cost or financial analysis data submitted with any proosal hereunder 
or any representation concerning facilities or financing shall notform a part of 
any resulting contract. 

2. Labor information.—Attention is invited to the possibility tiat wage deter- 
minations may have been made under the Walsh-Healey Public Contracts Act 
providing minimum wages for employees engaged in the manufjcture for sale 
to the Government of the supplies covered by this request for prq@osals. Infor- 
mation in this connection, as well as general information as to th requirements 
of the act concerning overtime payment, child labor, safety anc health provi- 
sions, etc., may be obtained from the Wage and Hour and Pwlic Contracts 
Division, Department of Labor, Washington 25, D. C. Requests fr information 
should state the request number, the issuing agency, and the suppies covered. 

3. Discounts —(a) Prompt payment discounts will be includedin the evalua- 
tion of proposals, provided the period of the offered discount is suffident to permit 
payment within such period in the regular course of business unde the delivery, 
inspection, and payment provisions of the request and proposal. 
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(b) In connection with any discount offered, time will be computed from date 
of delivery of the supplies to carrier when delivery and acceptance are at point 
of origin, or from date of delivery at destination or port of embarkation when 
delivery and acceptance are at point of origin, or from date of delivery at 
destination or port of embarkation when delivery and acceptance are at either 
of those points, or from date correct invoice or voucher (properly certified by the 
contractor) is received in the office specified by the Government if the latter date 
is later than the date of delivery. Payment is deemed to be made, for the 
purpose of earning the discount, on the date of mailing of the Government 
check. 

4. Prices——Unit price for each unit quoted on shall be shown and such unit 
price shall include packing unless otherwise specified. 

5. Delivery time—When not otherwise specified, offeror must definitely state 
time of proposed delivery. 

6. Computation of time.—Time, if stated as number of days, will include Sun- 
days and holidays. 

7. Government-furnished property.—No material, labor, or facilities will be 
furnished by the Government unless otherwise provided in the schedule. 

8. Ayents.—Proposals signed by an agent must be made in the name of the 
principal and must be accompanied by evidence of his authority. 

9. Proposals—(a) Data. Each offeror shall furnish the information required 
by the request for proposals form. The offeror should print or type his name 
on the schedule and each continuation sheet thereof upon which he makes an 
entry. 

(b) Corrections. Erasures or other changes in proposals made by offeror 
must be explained or otherwise noted over signature of offeror. 

(c) Late proposals. The Government reserves the right to consider proposals 
or modifications thereof received after the date indicated for such purpose, but 
before award is made, should such action be in the interest of the Government. 

(ad) Mistake. In case of mistake in extension of price, the unit price will 
govern. 

(e) Addressing. Proposals and modifications thereof shall be enclosed in 
sealed envelopes addressed to the issuing office, with the name and address of 
the offeror and the request number on the face of the envelope. 

10. No proposal.—In the event no proposal is to be submitted, do not return 
the request for proposals, together with the drawings and specifications, unless 
otherwise specified. However, a letter or postcard should be sent to the issuing 
office advising whether further solicitations for the type of supplies or services 
covered by this request for proposals are desired. 

11. Seller’s invoices.—Invoices shall be prepared and submitted in quad- 
ruplicate unless otherwise specified, and shall contain the following infor- 
mation: Contract number, order number (if any), and item number, contract 
description of supplies or services, sizes, quantities, unit prices, and extended 
totals, bill of lading number and weight of shipment will be shown for shipments 
on Government bills of lading. The following certificate will be shown on each 
copy of the invoice: 

“I certify that the above bill is correct and just and that payment therefor has 
not been received.” 

The contractor or his authorized representative will sign only the original 
(ribbon typed copy, if typed). When the invoice is signed or receipted in the 
name of the company or corporation, the name of the person signing, as well as 
the capacity in which he signs, must appear. For example: “John Doe Co., by 
John Smith, Secretary,” “Treasurer,” or as the case may be. 


General Grormiey. All proposals are firm offers in such cases and 
there is nothing to preclude the Government from accepting and 
concluding a contract on the basis of the price in any such offer. 

Under title 10, United States Code, section 2304 (a) (10), purchases 
and contracts, may be negotiated for supplies or services for which 
it is impracticable to secure competition. Numerous situations were 
referred to in hearings held by your subcommittee, and have been 
expressly set forth in the ASPR, as representative examples of pur- 
chases with respect to which the formal advertising method of buying 
would be unworkable and therefore as to which it would be im- 
practical to secure competition within the meaning of this negotiation 
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authority. Such would be the case, for instance, (1) where there is 
a single source of supply; (2) when it is impossible to draft adequate 
specifications or an adequately detailed description to be used in an 
invitation for bids; (3) when supplies or services are proprietary to 
one supplier because of patent rights, secret processes, control of basic 
raw materials, or similar conditions; and (4) when the supplies or 
services to be procured are of a special nature such as public utility 
services, individual maintenance or repair work, stevedoring and 
warehousing services, training film or motion-picture productions, and 
the like. 

With regard to the application of the above policies to the specific 
contracts which this subcommittee has had under consideration, both 
I and the departmental representatives are here to answer any 
questions which you may have. 

Mr. Héserr. Thank you very much, general. The only comment 
I have is to say that it should be prefaced with the remark that any 
similarity between this paper and the actual practice is purely co- 
incidental. Mr. Courtney. 

Mr. Courtney. General, I would like to ask a question with refer- 
ence to page 5, section.10, which has been under consideration by the 
subcommittee. 

In enumerating the examples where the departmental interpretation 
is that the procurement would be impracticable, you have section 1, 
where there is a single source of supply, which of course would be very 
understandable. But can you tell me the derivation of your interpre- 
tation here, either in the legislative history of that act or in practice, 
of section 2, where it is held that the word “impracticable,” as used 
in the statute, relates to cases where it is impossible—and I underscore 
the “impossible”—to draft adequate specifications or adequately de- 
tailed descriptions? ‘That is subsection 2 of your comments on sec- 
tion 10. Can you tell me the derivation of that section in depart- 
mental practice, and having in mind the history of that act? 

General Guormury. I would like to ask Mr. Nash, who is the repre- 
sentative from the Office of General Counsel in the Department of 
Defense, and could probably respond more adequately to that request. 

Mr. Nasu. I think, Mr. Courtney, perhaps the best reason I can give 
you for that example, when we would use 2 (c) (10) : Competition in 
the formally advertised sense, where we ask for formal bids, has to be . 
based upon adequate specifications in order that every bidder knows 
what the Department is asking for and can, without further ampli- 
fication from the procuring agency, submit a bid, a price based upon 
which he feels that he can supply the article. 

Now, if the specifications are not that clear, if it is necessary that we 
do have a discussion with each bidder to determine what we want and 
what he can give, and fit the two together, then it is necessary that you 
negotiate, and for that reason we say it is impracticable to secure com- 
petition in the formally advertised sense of the word. 

Mr. Courtney. All right. Now, then, in your answer, I notice that 
you talk about discussion. Do you interpret that to mean that negotia- 
tion, as you use it, and as it would be interpreted under the applica- 
tion of section 10, and the word “impracticable” implies or requires 
discussion with the prospective purchaser ? 

Mr. Nasu. Discussion could be by two means, I believe—an exchange 
of views and exchange of proposals. It could be discussion. It could 
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be face-to-face discussion. It could be by correspondence. We go 
out to a contractor. . 

Mr. CourtNry. You are getting down to a question of how often 
you have to talk to one another or communicate with one another? 

Mr. Nasu. That is right. 

Mr. Courtney. The question I have addressed to you is, by what- 
ever fragment it may be judged, do I understand you to state to the 
committee that negotiation, as it is permitted under section 10, requires 
the existence of discussion between proposer and Government ! 

Mr. Nasu. Well, what do you mean by “discussion”, Mr. Courtney. 
If you mean a face-to-face—— 

Mr. Courrney. I want to know what you mean by discussion. 

Mr. Nasu. Conversation. That would be my definition of discus- 
sion, a face-to-face conversation. But in this use of 2 (c) (10), I 
don’t say that you have to have face-to-face discussion. 

Mr. Courtney. Well, what kind of discussion do you have to have? 
We are trying to find out what obligation, in your opinion, is on the 
Government in the use of the word “impracticable”, as a means for 
abandoning sealed bidding. 

General Guormiry. This is Colonel Fregosi, who is my assistant 
staff director. He is Chairman of the Armed Services Procurement 
Regulation Committee. 

Colonel Freeost. I think, Mr. Courtney, you are quite correct: If, 
in using 2 (c) (10) this is an instance where we were unable to develop 
solicitation specification, it is quite obvious that it would be necessary 
to diseuss in some way or other, by telephone, mail or face-to-face, with 
the people who had submitted their proposals, to insure that they fully 
understood the solicitation, the requirement that we were imposing, 
and so in those cases you will have some form of discussion, whatever 
form that might take. 

Note, however, that all of 2 (c) (10) is not in the same category 
of a specification or a solicitation which is not precise. There are 
some which are very precise. 

Mr. Courtrnry. No, Colonel. I just want an answer to this one 
thing, as to what is required when you state that it is impossible to 
draft adequate specifications or adequately detailed descriptions to be 
used in an invitation for bid. 

I am directing your attention to that one specific subject. That is 
one of the four cases which you cite as an authority or an interpreta- 
tion of the word “impracticable.” 

Colonel Frecost. This would be the situation where the specifica- 
tion describes generally what we wish, but it may be so general that 
the bidders may not all bid on the same basis. 

Mr. Courtney. Then you interpret that to be a situation under this 
section where discussions are required of whatever form ? 

Colonel Freeost. Yes, sir. 

Mr. Héeerr. May I ask there, Mr. Courtney? Colonel, then in case 
discussions were not held, you would consider that the regulations 
had not been complied with? 

Colonel Freeost. I can’t visualize the situation where the discussions 
would not be needed in a given state of facts, but generally I would 
say that is correct, sir. If we were unable to write a precise solicita- 
tion, discussion should follow, and if it didn’t follow, in the absence 
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of some special considerations, that would not be a good procurement. 

Mr. Heserr. Now you are addressing yourself strictly to the tech- 
nical area, or both the financial and technical areas? 

Colonel Frecost. The item that Mr. Courtney has read is a part of 
2 (c) (10) which talks about an adequately detailed description of 
the supplies and services and adequate specifications. It has no bear- 
ing on the financial situation at all. 

Mr. Héperr. All right. Then I ask you the question as related to 
the financial discussions, which I am sure must be implied in the same 
manner, in discussions. 

Colonel Frecosr. No, sir, the solicitation for bids would not, in itself, 
contain information which would seek to uncover in the form of the 
negotiation under this particular exception. 

Mr. Hénerr. What we are trying to arrive at, Colonel, is to finally 
find out what is negotiation, if there is negotiation. In other words, 
Mr. Courtney has attempted to develop just how do you go about dis- 
cussing these matters once they come before the contracting officer. T 
think that is correct. 

Now, let us suppose that in a case where the technical problems are 
discussed and the bid is asked, the financial bid is asked, and then no 
more discussion with the parties, as to beating down the contract or 
to a price favorable to the Government or a lesser price. Would you 
consider that an adequate and complete negotiation ? 

Colonel Frecost. Yes, sir. 

Mr. Hésert. You would ? 

Colonel Frogost. Yes, sir. Maybe I misunderstood your question. 
In the course of this discussion they discuss the technical features. 

Mr. Hévrrr. Yes. 

Colonel Frecost. You say I also obtained a reduction in price. 

Mr. Hézert. No, no, you did not obtain a reduction. You received 
a price. And that was it, period, and you never went back to get a 
better price. Would you consider that adequate negotiation ? 

Colonel Frecost. If the price I had was fair and reasonable, which 
means that it was, let’s say close to the Government estimate, if the 
Government estimate had been prepared, and if it was lower than all 
other bids submitted, if it compared very favorably with previous pro- 
curements made of the same thing under the same conditions in the 
past, let’s say a year. if it compared favorably with market prices and 
market indices as published by the trade associations, yes, sir, I would 
consider the prices then good. 

Mr. Hépert. Let’s try to pinpoint it a little bit more. It gets more 
difficult to pinpoint the cases here, because the exception is the rule, 
instead of the rule being the rule. 

TI can sum up “impracticable.” It is impracticable because “T don’t 
want to do it this way, but another way.” 

Now let’s take the case where a contractor comes in and makes : 
bid—say five contractors. The five prices are solicited or elicited from 
the contractors. Those are five original prices. Four prices are way 
out of line to the fifth price. The four contractors who are out of 
line are asked to give another bid, another price. Thev give another 
price. The fellow down here who is low all the time is not asked to 
give a bid. These four are asked. Then they submit a second bid. 
Then that is all. 
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There is no attempt made to go back and bring this man at the 
bottom down lower. Do you consider that good negotiation? 

Colonel Freeost. No, sir. 

Mr. Heperr. No more questions. 

Mr. Miller? 

Mr. Mitter. No questions. 

Mr. Hépsert. Mr. Hardy ? 

Mr. Harpy. I have just one question in connection with the colonel’s 
response here. If you are submitting proposals, that is, request for 
proposals, as a basis for negotiation, what assurance do you have that 
you don’t receive some of your proposals that expect negotiation and 
expect to adjust the price downward ? 

Colonel Frecost. The statement on back of the form which we used, 
that has been handed out here during the general’s testimony, contains 
a paragraph which states that we may award or we may negotiate. 
So all bidders are advised that this could very well happen. As a 
matter of fact, that is in there—— 

Mr. Harpy. How long have you been putting that on? 

Colonel Frecost. Oh, this form has a recent revision date, but that 
runs back to before I was in Procurement. I would say at least 15 
years, sir. 

Mr. Harpy. Goodness gracious, you haven’t had all those broad 
negotiating authority that long. 

Colonel Frecost. We had it during World War II, under title I1. 

Mr. Courtney. Underthe War Powers Act. 

Colonel Freeost. Under the War Powers Act. 

Mr. Courtney. The Second War Powers Act. 

Mr. Harpy. But that is the thing that bothers me about this busi- 
ness. Ifa fellow expects an opportunity to negotiate and he submits 
a proposal for the purpose of negotiating—maybe his proposal is 
slightly different from the specifications that are submitted. Par- 
ticularly if you are working on an item where you are primarily con- 
cerned with performance. We have had some of those up here. But 
if he is just not given any opportunity to negotiate at all, you don’t 
know whether you have gotten a good price or not. 

You can take into account all these factors that you have had in 
times past, whether or not you got a comparable price in previous pro- 
curements and whether it is somewhere close to your estimate. 

(Colonel Fregosi nods. ) 

Mr. Harpy. That doesn’t take into account true competition at all, 
cloes it, Colonel ? 

Colonel Frecost. That is correct, sir. Note, however, that that is 
no different than formal advertising. When weask 

Mr. Harpy. Formal advertising does take into account true com- 
petition because your bidders know that that is it. 

Colonel Freeost. And in this particular type of procurement the 
bidder knows it is it because of the statement we place in the form, 
that in the event we believe the price to be good, and in the event of 
everything else being satisfactory, we may award a contract. There- 
fore, the bidder is put on notice; further, he is more or less urged to 
give a good price as he would do on formal advertising. 

Mr. Harpy. Now, do you use that same form whether this is a 
repeat procurement, whether it is something that lends itself to minute 
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specifications—do you use that same form also where you are seeking 
something that is comparatively new and basing your procurement 
on performance, rather than on some definitive specifications ? 

Colonel Frecost. I will say this: The regulations prescribing it 
could be used, but generally it is not used, sir, in those complicated 
procurements in which it is expected that there will be detailed 
discussion. 

Mr. Harpy. So you could use this same provision on a performance 
procurement, a procurement on a basis of performance specification, 
and then you would have an awfully hard time meeting these criteria 
that you outlined a while ago as the basis for making the award? 

Colonel Freeost. Not really, sir since if the bidder is bidding the 
way we, the Government, would like people to bid. 

Mr. Harpy. How is he supposed to be able to do that? 

Colonel Freeost. His costs plus a reasonable profit. Not what he 
thinks the market will bear. In other words, if the bidder will taken 
his costs—if he will allow himself on his costs a fair and reasonable 
profit, he will give that as his price, and that is a good price for him 
to give. 

He should not try and outguess his competitors. He shouldn't try 
and outguess the Government and bid a price which will simply get 
him a contract and then find he is in difficulties. It is not our intention 
to make awards to people who can’t perform. Therefore, they ought 
not be bidding below cost or exclusive of profit. 

Now, there are situations where this might be perfectly sound for a 
businessman to do that, and of course, we accept such offers. 

Mr. Harpy. You do take into account, don’t you, Colonel, that there 
are variances in efficiency and performance and capabilities as be- 
tween manufacturers? 

Colonel Frecost. We don’t take that into account. They take that 
into account in their proposal. We, of course, know that to be true, 
and therefore that is why we expect to see a difference in price. 

Mr. Harpy. That peak make a wide difference when you come to 
this business of what is a fair and reasonable profit ? 

Colonel Frecost. Yes, sir, it could, and that is why there will be a 
difference in price. 

Mr. Harpy. I wondered whether or not, since we are talking about 
fair and reasonable profits—whether or not you send along definitions 
of those two terms? Because they are not the same under all cir- 
cumstances. 

Colonel Frecost. I didn’t say, sir, that we advise the bidders to bid 
that way. 

Mr. Harpy. No, I understand. But if they are going to be on a 
comparable basis, they would have to be working on the same defini- 
tions, wouldn’t they ? 

Colonel Freeost. I believe all businessmen do work on that theory, 
in submitting proposals. 

Mr. Harpy. Yes, but they don’t use the same definitions. 

Colonel Freeost. That is correct, sir; that is right, sir. 

Mr. Héserr. Mr. Courtney. 

Mr. Courrney. Colonel or General, whichever one of you wishes to 
respond: You spoke about this revised Form 746 and the portion which 
now advises the proposer that negotiations on price may be ter- 
minated—may not be had if, after whatever has preceded that indi- 
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cates that there is competition in price. Will you refer to that section, 
please ? 

Colonel Freeost. 1 (¢). 

Mr. Courtney. That is 1 (¢c) on the reverse side of the form, under 
Terms and Conditions of Requests for Proposal. 

Colonel Freeost. Yes, sir. 

Mr. Courtney. Now, do I understand that that section is new, new 
so far as the bid form is concerned ? 

Colonel Frecost. The general also points out that the face of the 
form, under the statement “Proposal,” also contains it. 

Mr. Courtney. Well, what I am trying to learn is this—the first 
time that the language which appears on the face of the proposal, it 
isn’t enumerated, is it? 

Colonel Freeost. On the proposal; no, said. Just under the heading 
“Proposal.” 

Mr. Courrney. Under the heading “Proposal”? 

Colonel Frecost. It says, “In compliance with the above.” 

Mr. Courrnry. Yes. Then do I understand the language, “In 
compliance with the above, the undersigned offers and agrees, if this 
proposal be accepted within blank number of calendar days,” which is 
usually 60 days, isn’t it, Colonel ? 

Colonel Freeost. No, sir. It is whatever he putsin. He can insert 
what he wishes. In the absence of that, we assume or put a date in, 
which will then be the number of days allowed. 

Mr. Courrney. The line continues: “as indicated in the request for 
proposals to furnish any and all of the items upon which prices are 
quoted. At the price set opposite each: item, delivered at the desig- 
nated points and within the time specified in the schedule of the 
request for proposals”—is that language new, Colonel? 

Colonel Freeost. No, sir. That is essentially copied out of the old 
form, which I think was War Department Form 47. 1 would have to 
check that. But that form is the one I referred to that dates way back. 

(The information is as follows:) 


War Department Form 104, entitled “Request for Proposal and Contractor’s 
Proposal” (short form), dated 4 April 1946, was the form prescribed prior to 
issuance of DD Form 746. The War Department form contained the provision, 
“The award of the particular contract will normally be made to the low bidder, 
but the War Department reserves the right to negotiate with any bidder or other 
producer and to reject any and all quotations received.” 

Mr. Courtney. Now let me go up to the paragraph preceding that 
and this language : “General information and instructions relative to 
proposals are contained in the terms and conditions on the reverse 
hereof”—is that language new ? 

Colonel Freeost. Not all of it, sir. Some of it is new, but essentially 
the same. 

Mr. Courtney. The specific invitation to the proposer to refer to 
the terms and conditions on the reserve side—is that new ? 

Colonel Freeost. No, sir. 

Mr. Courtney. All right. But we are to understand—referring 
now to the reserve side under the heading “Terms and conditions,” 
that section 1 (c) is new? 

Colonel Frecost. No, sir; that is also a part that was in the old form. 

Mr. Courrney. Well, that has been added, as the general indicated ? 
If this is not new, what was added to the form ? 

General Guormtey. In my statement I was referring to the De- 
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partment of Defense coverage on price negotiation policies and tech- 
niques. The coverage of this subject of negotiation and not the cover- 
age of the form, sir. 

Mr. Courtney. Not the coverage of the form? 

General Guormiey. No, sir. That was not intended, sir. 

Mr. Courtney. Let me ask this question: How long has this lan- 
guage appeared in “Terms and conditions,” if you know: “Notwith- 
standing such further.” Under 1 (¢c). How long and how much of this 
language has been on a proposal; that is, request for proposal: 

Negotiations with any or all officers may be required after receipt of pro- 
posals. Such further negotiations shall not be deemed to be a rejection or a 
counteroffer on the part of the Government. Notwithstanding such further nego- 


tiations, the Government may accept the offeror’s proposal within the time speci- 
fied in the proposal, unless the proposal is withdrawn in writing prior to accept- 


ance. 

Colonel Frecost. Well, our Air Force representative here has a copy 
of the form dated December 1, 1953, which contains the same language. 
But I am sure it goes back before 1953 as well. 

Mr. Courrnry. Have all Departments had that? 

Colonel Frecost. Yes, sir. This is a Department of Defense form. 
However, the original form I spoke of was the form that was issued 
by the War Department in the days when 

Mr. Courtney Wherein is the bidder specifically advised that he 
7 not be negotiated with ? 

Jolonel Frecost. It does not, sir. And this language is defective 
in that sense. I think the point you are making, Mr. Courtney, is 
that the third sentence in 1 (¢) would imply that a negotiation had 
already taken place and that this was our authority to discontinue 
further negotiation. Andthatare. That language reads that way. 

However, since the day we first wrote that, it has always been in- 
terpreted as no negotiation at all. And when this form 

Mr. Courtney. I agree with you that the language is certainly 
defective. 

Colonel Frecost. Yes, sir. 

Mr. Courtney. I don’t have any problem on that at all. The ques- 
tion is what kind of information ought to be contained on this “Terms 
and conditions of Requests for Proposal,” which would advise a pro- 

oser as to what his status was after he had submitted his proposal? 

o you recommend additional language? 

Colonel Frecost. Yes, sir. I recommend language such as we have 
now put in section 3, part 8. 

Mr. Courtney. Section 3, part 8? 

General Guormiry. We just described it. 

Mr. Courtney. Which you just described ? 

General Guormuey. Yes. 

Mr. Courtney. In other words, I take it, so the subcommittee may 
understand it, you agree that this Form 746, DD 746 shoul: be revised 
to include that information for bidders? 

Colonel Frecost. Yes, sir. 

Mr. Courtney. And that, of course, is on the assumption that the 
legal authority exists to discontinue negotiations ? 

Colonel Frecost. Not an assumption, sir, on our part; because we 
have had that checked and we have a definitive answer that it is legal. 

Mr. Courtney. From the courts? 

Colonel Frrcost. No, sir. We can’t test it in the courts ourselves, 
but short of the courts and short of Congress itself. 
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Mr. Courtney. Well, short of it, then: We get down to this inter- 
pretation of negotiation, as I take it, you answered? 

Colonel Freeost. Yes, sir. 

Mr. Courtney. Implies some sort of discussion, and 2, at this point 
it is agreed that the request for proposal should be amplified to contain 
information from which a bidder, without further investigation, but 
looking at only the invitation for proposal, would be advised of what 
he might expect in the way of negotiations? 

General Guormiey. We would hope, Mr. Courtney, that with this 
part 8, section 3, out and in the hands of the contractors that, in addi- 
tion to any changes that we may include on this form, they would be 
thoroughly familiar with what we mean when we talk about negotia- 
tion, Ww ‘io they haven’t had in the past. 

Mr. Courtney. Do you think it 1s proper to require them to seek 
out the latest revision of the armed services procurement regulation, 
or is it more practicable for both the Government and the bidder to 
put the language and the information on the request for proposal ¢ 

General Guormiry. It should be on the request for proposals; no 
question about that, sir. 

Mr. Harpy. I have another question, Mr. Chairman, when we get 
through. 

Mr. Héserr. All right, go ahead, Mr. Hardy. 

Mr. Harpy. This section we were talking about a while ago on your 
form where you indicate that you retain a right to make the award 
based on the bid—isn’t that what you say, or something to that effect? 

Colonel Freeosr. That is the inference. 

Mr. Harpy. Let’s understand what it is. 

Colonel Frecost. Well, Mr. Courtney has pointed out the language 
on the form is not specific in that it does not state that we may award 
without any negotiation. It says without further negotiation. I 
think Mr. Courtney is correct that an uninformed businessman might 
take that to mean he would have one round of negotiation before we 
would take the action. 

Mr. Harpy. So that to that extent the language on the form is con- 
fusing. But as I understand it, in practice you have been making 
awards without any negotiation at all under that section, under that 
provision ¢ 

Colonel Freeost. Yes, sir. 

Mr. Harpy. Then the bid on which the award made has all of the 
characteristics of a bid that is submitted in response to formal ad- 
vertising ¢ 

Colonel Freeost. That is correct, sir. 

Mr. Harpy. Now, if that is the case, then why didn’t you go out on 
formal advertising all the way through, without putting any negotia- 
tions provisions in there ¢ 

Colonel Freeost. Normally we would say the same thing. If we 
saw a procurement which was awarded without negotiations, we would 
question why it hadn’t been formally advertised. And if we didn’t 
see any good reason why it shouldn’t be formally advertised, that is 
what we would attack—the fact that the procurement had been made 
by negotiation when it should have been made by formal advertising. 

But assuming for the minute that it was an area in which negotia- 
tion was indicated and was legally authorized, then the issue is not 
whether they should have advertised, but whether or not they should 
have negotiated further. That, too, must then be challenged. 





TRY 


ae ae ca A TS 


RET. eC 





622 STUDY OF ARMED SERVICES PROCUREMENT ACT 





However, in the absence of any reason, or rather where there is a 
necessity through negotiating and when there is no necessity to dis- 
cuss, then this procedure is not only authorized, but it is actually best 
for the Government. 

Mr. Harpy. Well, I have a little trouble understanding why it is 
necessary to put any negotiating procedure in there at all. It seems 
to me it indicates it wasn’t very carefully thought through by the 
procurement people in the beginning. It is the kind of thing they 
get a firm bid on, which is just exactly like a response to formal adver- 
tising; I don’t aideratabihten might have all the legal authority 
in the world, but I don’t understand the desirability mi the wisdom 
of going that course instead of going through your formal advertising, 
to start with. 

Colonel Freeost. I think, sir, I can explain that. Contrary to what 
many people think, the contracting officer prefers to formally adver- 
tise. If he could have his way, he would formally advertise every 
procurement. Now, the reason for this, sir, I guess is obvious. Under 
formal advertising he can’t be second-guessed or considered to have 
exercised pure judgment; that is, bad judgment, because the process 
is somewhat mechanical, although it is not completely mechanical, 
but somewhat mechanical. 

Therefore, he goes to negotiated procurement when he has no choice. 
Let me give you an illustration. The procurement is classified. It 
would not be possible, not permitted, to formally advertise a classified 
procurement. Nevertheless, you might have 5 or 6 people who can 
submit proposals on this particular requirement. 

Now, the contracting officer will tend to do exactly what he would 
have done under formal advertising. He will try and run a formal 
advertised procurement, notwithstanding the fact that he is compelled 
to negotiate, meaning he may not throw this out on bulletin boards 
in the post offices throughout the country. 

Therefore, everything he does on this procurement will look as 
though he were trying to formally advertise, but he will not be legally 
formally advertising. He will actually be negotiating. Now, in that 
situation he may have exactly the same situation that he has in the 
formal advertised procurement, except that it is classified, and that is, 
that he is able to write up a solicitation which is complete in all 
respects, in which the bidder has no doubt as to what is wanted and 
ean establish a firm, good offer to the Government, and having received 
that and having had no technical matters to weigh, there is no good 
reason why he shouldn’t just award to that low firm, as he would have 
done if he could have formally advertised. 

Mr. Harpy. You are talking now strictly on classified procure- 
ments ? 

Colonel Frecost. That is only one illustration of the many cases 
where we may have to negotiate, and not formally advertise. 

Mr. Harpy. Well, you said that a contracting officer prefers formal 
advertising ? 

Colonel Freeost. Yes, sir. 

Mr. Harpy. I think you said also that he uses negotiation only when 
he has no choice? 

Colonel Frreost. That is right, sir. 
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Mr. Harpy. Now, I just wonder this: Will the contracting officer 
himself make a decision as to whether it is going to be a negotiated or 
advertised procurement ? 

Colonel Freeost. Yes, sir. 

Mr, Harpy, Is that exclusively his decision ? 

Colonel Freeost. We attempt to establish a policy in our procure- 
ment regulation, or—if not the Armed Services Procurement la- 
tions, then by memorandum to the Departments. However, the Eng- 
lish language just isn’t precise enough to give the right tone. 

It is significant that at the start of Korea, at Department of Defense, 
at that time the Munitions Board, spent considerable time writing a 
directive attempting to give a pitch, so to speak, to the Departments 
with respect to how much formal advertising there should be, The 
fear was that the contracting officers will tend to keep formally adver- 
tising to the detriment of United States military interests, where there 
was required to be a rapid buildup of supplies not then in being. 

So the directive that came out in effect tried to say : “You will nego- 
tiate unless you have had good reasons to formally advertise.” 

Mr. Harpy. But, Colonel, the thing I am trying to get at is this: I 
am not at all sure that all of your contracting officers don’t of neces- 
sity come under considerable amount of influence from some of their 
superior officers. The fact of the matter is I would hope that that 
is the case. We had in here a couple of weeks ago a couple of men 
who were 28 years of age procuring way up in the millions of dollars 
worth of items, and nobody is going to tell me that it is their exclusive 
judgment as to whether or not they are going to negotiate or going 
to procure under formal advertisement. 

Golonel Freeost. No, sir. It is possible for anybody in the chain 
of command 

Mr. Harpy. Now you are talking. 

Colonel Frecost. That is right, sir. 

Mr. Harpy. And that is the thing I was getting down to, the ques- 
tion as to where this decision is made is frequently way above the con- 
tracting officers; isn’t that correct? 

Colonel Freaost. That is correct. 

Mr. Gavin. What is that again? I didn’t get that last statement. 
Repeat, it will you, Mr. Hardy ? 

Mr. Harpy. Well, the decision as to whether it is going to be a nego- 
tiated procurement or a formal advertising is not necessarily made 
by the contracting officer. And I would guess that it is very seldom 
made by the contracting officer, without some rather strong repre- 
sentations by his superiors. 

Colonel Freeost. I think, with respect to the guess, sir, that that. is 
not correct. I think you will find in the rare instance he will be 
directed as to whether or not he will negotiate or formally advertise. 

Mr. Harpy. I wasn’t suggesting that he was going to be directed. 

Colonel Frecost. Oh, he will be directed in some cases. 

Mr. Harpy. In some cases? 

Colonel Frecost. Yes, 

Mr. Harpy. I am not talking about that as being the program. I 
would hope that these 28-year-old contracting officers we had in here 
the other day had somebody above them giving them some sugges- 
tions from time to time. If they didn’t, God help our procurement 
system. 

89326—57——40 
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Colonel Frecost. That is right, sir. I think either directed in the 
form of let’s say a determination of findings, which are prescribed in 
the regulations, or advice of a superior to his subordinate as to in 
this particular case—— 

Mr. Harpy. So the question, Colonel, gets back, on the point I was 
trying to make awhile ago, as to why if you got a response to a re- 
quest for proposals under negotiation, and you make the award as 
though it had been a formally advertised procurement—the question 
is: Why wasn’t it formally advertised in the beginning, and the 
chances are that it was not a decision of the contracting officer, but 
orders issued by somebody higher up in the chain of command. 

Colonel Frecost. It might very well have been, sir. 

Mr. Harpy. Yes, sir. 

Mr. Héserr. And you can’t find that responsible person. 

Colonel Frecost. Yes, sir, you can. There is a specific chain of 
authority that flows down to the contracting officer. 

Mr. Héserr. I have been around this committee for a long time 
and I haven’t been able to put my finger on anybody responsible yet, 
except to say it is the President of the United States. That is the 
chain of command. 

Mr. Courtney. Colonel, doesn’t it get down to this: The guy that 
gets hung is the contracting officer ? 

General GuorM_ey.. Sure. 

Mr. Héserr. General, let me ask you this. On your statement you 
say: 

Chapter 137, title 10, United States Code, requires that all procurement by 
the armed services be by formal advertising. 

Now, anybody reading that would be under the apprehension that 
it really means what it says, that it requires that alt prosHvaait be 
by formal advertising. Then you start excepting. 

General GuorM.eEy. That is right. 

Mr. Hésertr. Then you have 17 exceptions. 

General Guormuey. That is it. 

Mr. Héserr. Now, as a matter of fact, how much of your business 
is negotiated and how much is by formal bidding? I can help you. 
About 92 percent is negotiated isn’t it? 

fiieiiat Ganintar During the fiscal year of 1956, other than in- 
tangoveRnientel, there were 3,673,663 procurement actions negoti- 
a 





Mr. Hésert. Give me that figure again, now. 

General GuorMLrey. 3,675,663, and there were 301,496 advertised. 
These are procurement actions. 

Mr. Courtney. Number of contracts. 

Mr. Hésert. Let’s start from the beginning again. 

General Guormtey. The total is 3,977,159 

Mr. Hésert. Now we get to it. Out of 3,977,159 contract actions, 
there were only 301,496 by formal bids; is that right? 

General Guormtey. Yes, sir. 

Mr. Hésert. How do you reconcile that with your statement that— 
Chapter 137 of title 10, United States Code, requires that all procurement by 
all the armed services be by formal advertising— 
when you have only about 10 — of it? 

General Guormuiry. May I add another statement here ? 
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Mr. Héperr. Yes, sir. 

General Guormury. Actions of $1,000 or less comprised 80 to 90 
percent of all negotiated procurement actions. ; 

Mr. Hésert. What do mean to say by that? What are you trying 
to explain there? 

General Guormtey. Eighty to 90 percent of the 3,675,000-odd were 
actions of $1,000 or less. In other words, those that are in the category 
in which we have above $1,000—that would be around 55,000. That is 
the figure that should be compared to your 301,000, instead of the 
3,600,000. 

Mr. Héserr. All right. How many of your 301,496 were $1,000 
and below 

Mr. Harpy. $5,000. 

Mr. Hépert. $5,000 and below, let’s put it. 

Mr. Courtney. $10,000. 

General Guormuey. I don’t have it. 

Colonel Freeost. We don’t have that breakdown, 

General GHorM.ey. I will be very glad to get it for you, but I do 
not have it with me, sir. 

Colonel Freeost. What the General is saying——— 

Mr. Hézert. I can tell you what the General is saying. He is say- 
ing this is a mere bagatelle. This does not count. This is the small 
field. When the blue chips are down, then we do not have formal 
advertising. Is that right? 

General GuorMey. No, sir. 

Colonel Frecost. There are 17 exceptions. 

Mr. Hésertr. Which you rely on 17 out of 17 times. 

Colonel Frecost. Well, of the 17 exceptions, one of those 17 excep- 
tions are procurements under $1,000, that may be negotiated.. As a 
matter of fact, they should be negotiated because it is too expensive 
to procure by formal advertising. 

Mr. Hésert. I am not going to dispute that. 

Colonel Frecost. Therefore, we ought to throw that group out and 
not consider those as a part of the three-million-some-odd that are 
negotiated. 

r. Hésert. All right. Give me back.the figure then on $1,000 and 
above, above $1,000. 

Colonel Freeost. That is still only one exception, sir. What about 
the classified procurements ? 

Mr. Héserr. Oh, I have been hearing that classified word tossed 
around here so much that it gets a little repetitious. Every time we 
run into something it is classified. I am again asking you to give me 
the figures above $1,000. It is the same way as the colonel’s statement, 
which was a very fine statement, but our experience here has been that 
negotiations are not conducted le this. They sound pretty on a piece 
of paper. 

Genital GuorMLEY. I have approximately 55,000, sir. 

Mr. Héserr. Only 55,000, out of this 3,675,000, General ? 

General Guormtiey. That is right. 

Mr. Héserr. Only 55,000? 

General Guormuey. That is correet. 

Mr. Héserr. You have that. But you do not know in the area of 
the 301,000 how many is 1,000 and above? 
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General Guormuey. I would expect very few, sir, but, as a matter 
of fact, I am not sure we can find out. We will attempt to find out. I 
would assume there would be very few, sir, that would be above $1,000. 
Because you have the authority to negotiate. 

_ Mr. Héserr. All right, give us the dollar authority of your nego- 
tiations. 

General Guormury. In that same period there was $16,253,936,000 
negotiated. 

Mr. Héperr. $16,253,936,000. 

General Guormiey. That is correct, sir. 

Mr. Hénerr. Now we are getting down. 

General Guormiery. Now the advertised, sir? 

Mr. Héserr. Yes. 

General Guormtey. $2,902,051,000. 

Mr. Héserr. So now out of the total approximately 3 billion was 
advertised and 16 billion was negotiated ? 

General Guormury. That is correct, sir. 

Mr. Heéserr. All right. Mr. Hardy. 

Mr. Harpy. Mr. Chairman, may I clear up one point? Did I un- 
derstand you to say that this $16 billion worth of negotiation repre- 
sented aalky 55,000 procurement actions ¢ 

General Guormiey. No, sir. 

Mr. Harpy. Then would you explain that. That is what I under- 
stood your response to Mr. Hébert was. 

General Guormiey. No. The 16 billion covers or is the amount of 
your 3,675,000 negotiated procurements. 

Mr. Harpy. Well, now, a while ago you said that 80 to 90 percent of 
this 3,675,000 actions were less than $1,000. 

General Guormuey. That is correct. 

Mr. Harpy. Now 80 to 90 percent would leave you about 700,000, 
according to my arithmetic. Now you come up with a figure of only 
55,000 negotiated procurements, General. There is something wrong 
with our calculation somewhere. 

Colonel Frecost. You took the 80 to 90 percent of the iotal pro- 
curement, is that correct, sir? 

Mr. Harpy. Well, if my calculation is right, 10 percent of 3,675,- 
000 is 367,500, and if you multiply that by 2—— 

General Guormuiry. These are millions, sir. 

Mr. Harpy. According to my calculation, 10 percent of 3,675,000 is 
367,566, and three tenths, and if you want to multiply that by 2 you 
have something over 700,000, which would represent 20 percent of 
your total, and you come up with a figure of 55,000. Somebody is 
way off the beam somewhere. 

lonel Frecost. Trying to calculate this quickly here. But these 
figures were not set up on the basis you are asking for them. If you 
wish we will bring you a breakdown where—— 

Mr. Harpy. Where did you get this 55,000? 

General Guormuey. I beg your pardon? 

Mr. Harpy. Where did this figure 55,000 come from? What does 
it mean ? 

General Guormiey. 550,000, I guess. 

Mr. Harpy. 550,000? 

Mr. Hérrrr. Oh, 550,000. 
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Mr. Harpy. That is different. : 

Mr. Héserr. Yes. Now that figure 55,000 was a little off, wasn’t it? 

General Guormtey. Let’s stick to the percentages, sir. 

Mr. Harpy. I hope that is not the way the procurement people 
figure in negotiating. 

Mr. Héserr. You will settle for 550,000? 

General Guormuey. 550,000. 

Mr. Mitxrr. Mr. Chairman. 

Mr. Héserr. Yes, Mr. Miller. 

Mr. Miter. Even, General, with your 550,000 if we then subtract 
the 550,000 from the 3,675,000, we get 3,125,000 negotiated contracts 
that were under $1,000. Assuming them to be $1,000, we then have 
$3,125,000,000—knocking off the hundreds and thousands—that were 
done by negotiation. 

General Guormuey. Yes. 

Mr. Mitier. The $1,000 ones and under. We are giving you the 
benefit of the $1,000. That leaves substantially $12,700,000,000 that 
were negotiated in that 555,000. 

Colonel Frecost. No. That figure includes overseas procurement, 
which is all negotiated. It includes—the chairman does not care for 
“classified,” let me take something else—mobilization work. It in- 
cludes small business set-asides—it includes all of the 17 exceptions 
which are authorized by law. If you take out the 17 exceptions, you 
come down to the figure of the advertised procurement. 

Mr. Cocrrnery. Colonel, I don’t want to add to your discomfort, but 
may I just show you the figures on small business set-asides for the 
first 6 months of 1956? The total for the Department of Defense was 
fifty-three one-hundredths of 1 percent. 

Mr. Héerrr. It was zero what? 

Mr. Courrney. Fifty-three one-hundredths of 1 percent. 

Mr. Heprrr. One half of 1 percent set aside for small business. 

Mr. Courtney. Fifty-three hundredths of 1 percent of the total 
dollar value of all negotiated procurement in the first 6 months of 
1956—and I am reading from your own reports, where it says small 
business set-asides, and labor surplus set-asides. I didn’t make it 
broadenough. That is the first 6 months. 

Colonel Freceost. That is correct, sir. But the figures that General 
Ghormley gave you showing the total amount negotiated, of $16.3 
billion, includes $1.7 billion negotiated with ariindll-beseiaiai firms. 
So although the last half of the fiscal year did not include contracts 
to small business, the first half did, to the tune of $1.7 billion. 

Mr. Courrnny. The reason we picked January 1, 1956, just to 
refresh your recollection, in November 1955 the Secretary of De- 
fense stated, by regulation, that effective January 1, 1956, the Armed 
Services Procurement Regulation, in its full force and effect would be 
placed in operation and mandatory upon all departments—upon all the 
military departments. He reserved four areas. One had to do with 
nonperishable subsistence. 

Colonel Frecost. That is right, sir. 

Mr. Courtney. The other had to do with research and develop- 
ment contracts over $100,000. The other two had to do with small 
business set-asides and labor-surplus areas. 

Colonel Freeost. Yes, sir. 
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Mr. Courtney. The figures I read are the application of that re- 
served exception by the Secretary of Defense in the first 6 months of 
1956. 

Now by numbers of contracts, the percentage was 0.045 for small 
business set-asides and labor surplus areas set-asides. 

In the case of nonperishable subsistence by numbers it was 0,13, or 
13 one-hundredths percent of the total number. 

In the case of research and development contracts, it was 0.17 or 17 
one-hundredths of the total. 

And for all others—and I don’t know what the others are—it is 
3.49 of the total number of actions, in the first 6 months of 1956. 

We hope some time to have the balance of the figures for calendar 
year 1956. 

Colonel Frereost. Still, Mr. Courtney, you are not only talking about 
2 (c) (10) 

Mr. Courtney. Oh, no; I am talking about the application of the 
armed services procurement regulations. 

Colonel Frecost. But only with respect to 2 (c) (1). 

Mr. Courtney. No, sir. I am talking about them with respect to 
the reservation made by the Secretary, of his right to negotiate in 
the areas that you have indicated, effective January 1, 1956. 

General Guormiey. That refers to 2 (c) (1). 

Mr. Courtney. That is 2 (c) (1) limited to the 4 specific areas. 

General Guormtiey. That is correct. 

Colonel Frecost. But that still didn’t take care of all the other 16 
exceptions. 

Mr. Courtney. Oh,no. Do you want those? 

Colonel Frecost. We have them, sir. 

Mr. Courtney. I don’t want to add to your woes. We have the 
figures for 1956, that is 6 months. 

Mr. Héserr. Tell me this,Colonel. Now let’s return to these figures. 
Five hundred and fifty thousand would be the number of formal bid 
actions—no; it would be the number of negotiated actions $1,000 and 
above. Are we agreed on that figure? 

General Guormtry. Yes. 

Mr. Héserr. I will give you the benefit of one or two thousand, 
General. Itisallright. Give and take. 

General Guormtey. I have 549,549. 

Mr. Heerrr. All right. Let’s get the right one. Those were the 
negotiated contracts $1,000 and above ? 

General Guormtey. Yes, sir; that is correct. 

Mr. Hésert. Yes; $1,000 and above. And in contrast to that, and 
lying alongside that contrast to your statement— 

Chapter 137 of title 10 United States Code requires that all procurement by the 
armed services be by formal advertising— 
alongside that figure you have only 301,496 by formal advertising. 

Colonel Frecost. No, sir. That is not an equal comparison, sir. 

Mr. Hésert. I didn’t make these comparisons. You did. 

Colonel Frecost. All right, sir. May I read the general statement 
again ¢ 
Requires that all procurement by the armed services be by formal advertising, 
except-—— 
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Mr. Héserr. Oh, I will get to that “except” later. Don’t worry 
about that. 

Colonel Frecost. Then you better throw out that over $1,000. 

Mr. Héserr. Don’t worry about that. I am just trying to get 
down—I want you to answer some of my congressional mail some 
time, if you write these specifications, so nobody will know what we 
are talking about. Now on this 301—that.means there were 301,000 
formal bid contracts. Now as represented in the 549—represented in 
that or these exceptions now, which we are taking advantage of. 

Now of these 17 exceptions, included therein as I understand it 
or recall, in the law or the procurement act itself is the exception 
that in time of emergency everything is out the window. 

General Guormiey. That is correct, sir. 

Mr. Heésert. And you are operating under the emergency today? 

Colonel Freeost. No, sir. 

General Guormiey. With the limitation that Mr. Courtney has 
just described. 

Mr. Héserr. That is right. 

General GuorMLEY. Yes, sir. 

Mr. Héserr. That is right. So as a matter of fact, you are oper- 
ating under a suspended law and not what you are reading here, 
isn’t that correct ? 

Colonel Freeost. No, sir. 

Mr. Courtney. Better get that straightened out. 

Mr. Nasu. Could I straighten that out? Section 2304 (a) of title 
10—-that is now the Procurement Act. 

Mr. Héserr. Yes. 

Mr. Nasu. Which was codified last summer. 

Mr. Hésert. That is the codified act. 

Mr. Nasu. Contains 17 exceptions to the general requirement that 
you must formally advertise. 

Now, one of these exceptions says that during a national emergency 
declared by the President or by the Congress you may negotiate with- 
out making any determination other than that it is in the public 
interest. 

Now that was the one following the advent of Korea that most if 
not all of the negotiation took place, under that authority. 

Mr. Hénert. That is correct. 

Mr. Nasu. And as you recall, last year this committee proposed an 
amendment to that section which would limit it to emergencies de- 
clared by Congress. 

However, you recognized at the same time that there were 16 other 
exceptions to the general requirement under which you could negoti- 
ate. And I won't attempt to read them here. I believe you are 
familiar with them. 

Mr. Héserr. All right. 

Mr. Nasu. So today we are not using exception No. 1. That is 
2304 (a) (1). 

Mr. Héserr. You are not using the emergency 

Mr. Nasu. We are not using it with four exceptions. 

Mr. Courtney. Four reservations. 

Mr. Nasu, Or reservations, and that is where the 17 other exceptions 
don’t authorize negotiation. 
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Mr. Héserr. That is right. 

Mr. Nasu. The areas are these: Small business, labor-distress areas. 
Research and development contracts under $1,000-——— 

(Chorus of “Under $100,000.”) 

Mr. Nasu. Under $100,000, because under 2 (c) (11) contracts of 
that nature, above $25,000, must have secretarial approval, and the 
committee recognized last year that perhaps with the value of the 
dollar going down-——— 

Mr. Héserr. You are absolutely correct. Now you say, “We are 
not operating under the emergency feature except.” 

Mr. Nasu. Those four reservations. 

(Excluded from discussion in this matter was authorization by 
DOD for negotiation under clause (1), section 2304 (a) of title 10, 
U.S. C. for purchases or contracts aggregating $1,000, but not exceed- 
ing $2,500.) 

r. Héverr. All right. Then you are taking advantage of the 
emergency feature, because otherwise you couldn’t put those four 
exceptions in. 

Mr. Nasu. I agree with you; yes. 

Mr. Héperr. All right, you are, then. 

Mr. Nasu. In those four categories. 

Mr. Hépert. That is the point I am trying to make. The law does 
not provide those four exceptions and you are—I will not say, cir- 
cumventing, but taking advantage of what the law does allow by 
invoking the emergency feature of the act? 

General GuormiEry. That is correct. 

Mr. Nasu. That is correct. 

Mr. Hénerr. And for all intents and purposes, making it part of 
the law. And you therefore are operating under the emergency 
feature. 

Mr. Nasu. That is correct, sir. And that was explained to your 
committee last year. 

Mr. Héserr. Oh, we understand it all right. 

Mr. Courtney. Mr. Chairman, may I interrupt here for a minute? 
The fact of the matter is that legally they are operating under the 
armed services procurement regulations which were amended in 
November effective January 1, 1956. The Korean national emergency 
proclamation of December 16, 1950, has not been revoked. 

General Guormiey. That is correct. 

Mr. Nasu. That is correct. 

Mr. Hésert. Mr. Gavin. 

Mr. Gavin. I am just reviewing General Ghormley’s statement here. 
He said, here on page 2: 


After receipt, such proposals are thoroughly reviewed by a team of Govern- 
ment specialists. 


Then you go down below, on page 2, and say: 


Consideration of satisfaction of technical requirements, consideration of deliv- 
ery possibilities, and consideration of the content and nature of expected sub- 
contracting. 

I was just wondering about this Recony outfit. On your team 
of specialists, how carefully—do you ever check these specialists to 
find out whether they are right or they are wrong? I only bring that 
to your attention because here was a contractor that was delinquent in 
three contracts and still he was awarded another one. 
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How do you check on these facility qualifications of these special- 
ists? It doesn’t look to me like, after listening to the report of the 
counsel of the subcommittee, that these specialists are such specialists, 
and you referred to them here as though they were really specialists. 

What about that ? 

Mr. Nasu. I would like to refer that particular question to the rep- 
resentative of the Department of the Air Force who is here with me 
this morning. 

Mr. Gavin. All right, refer to him. 

General Guormi¥y. Mr. Munves. 

Mr. Munves. I am Assistant General Counsel for Procurement in 
the Air Force. 

Mr. Courtney. What isthe gentleman’s first name? 

Mr. Munves. William Munves, Assistant General Counsel, Depart- 
ment of the Air Force, Procurement. I have several others here who 
might be familiar with the details. 

Mr. Gavin. No; one can answer. They are supposed to be special- 
ists. I listened to the testimony that came in from our nadie that 
went down to inspect the plant. Now, if they are specialists—they 
come down with a report recommending a contract or that was delin- 
quent on three contracts, I was just wondering what kind of specialists 
they were. 

Mr. Munves. Sir, I believe you have heard the testimony and are 
familiar with that. I think you will appreciate they were selected 
because they had certain qualifications for the job. They tried to dis- 
charge their duties by using their judgment on the job. I think they 
explained why they came up with the conclusions with respect to the 
particular delinquencies. There had been considerable testimony on 
that. I think it was also pointed out that in connection with facility 
clearances, to which I think you are alluding, we not only have the 
specialists, but we have a monitor who is supposed to supervise the 
entire operation, and I think we had, as well, a board which went over 
the material that was submitted in order to evaluate it. 

Now, I don’t presume to say that everybody is perfect or that they 
don’t make mistakes, all three of them or any particular one. But our 
procedures and our system is set up for the purpose of screening out 
those mistakes, if there are any, and we are trying to get the right 
answers. 

Mr. Gavin. Why don’t you go down and take a look at that contrac- 
tor’s plant down there and then take a look at the plants of these other 
contractors that were bidding on this contract, and come back and 
tell us what you honestly think. 

In view of the fact that these people are supposed to be specialists, 
they are supposed to know this job. Therefore, when the contractor 
was delinquent on three contracts—we heard the testimony relative to 
his plant—I just wondered what kind of specialists they are. 

Mr. Munves. I don’t feel I really can contribute more than you 
people have been able to hear and observe during the days of testi- 
mony you took. I merely thought I would answer the question to the 
extent of saying we do try. Maybe we don’t always succeed, We try 
to select the proper people. The regulations make clear what their 
duties and responsibilities are. There are reviews of these people. 

As a matter of fact, with respect to the particular instances, the de- 
linquencies to which you refer, I think the record reflects why they 











632 STUDY OF ARMED SERVICES PROCUREMENT ACT 


have reached the conclusions they did. I don’t know if that is satis- 
factory or not, but that is about the only answer. 

Mr. He&perr. That is about as satisfactory as everything else we 
have gotten. I may suggest that in this case he is only the counsel 
and he is advising what regulations said. 

Mr. Gaviy. Well, maybe he can advise the people to look at. it. 

Mr. Courtney. Mr, Gavin, I want to answer your question with re- 
spect to the pictures. They were the propert of the prime contractor. 
And as you may recall, the matter is still in dispute between the prime 
and subcontractor, and the pictures after exhibition were returned. 
They were returned to the prime until whatever difficulties they may 
have have been resolved. 

Mr. Hézerr. I have a question of the colonel. I understand in re- 
sponse to a question from Mr. Courtney, the counsel, you said that 
the language was defective / 

Colonel Frecost. Yes, sir. 

Mr. Heésert. When will you correct it? 

Colonel Frecost. We will immediately take action to put it before 
the ASPR Committee. 

Mr. Hesert. I knew it was a committee. 

Colonel Freeost. I know, Mr. Chairman, you wouldn’t want my 
own conclusions. 

Mr. Héserr. Surely, 1 wouldn’t want to break the chain of com- 
mand. No, don’t get yourself out on the limb. And how long has it 
been defective? Since it was written? 

Colonel Frecost. Well, unfortunatley, it was never deemed to be de- 
fective. We have never had anyone misunderstand the provision. 

Mr. Courrney. Wait a minute, Colonel. Except the people that 
came to the subcommittee. 

Mr. Héserr. That is all, except the people that complained to us, 
and they are legion. 

Colonel Frecost. This is the first one I have ever had knowledge of 
that misunderstood that he wouldn’t be negotiated. 

Mr. Harpy. I have heard a little from my constituents on this 
procedure. 

Mr. Hépert. Mr. Hardy, you have a question. 

Mr. Harpy. I just wanted to return for a minute to the point Mr. 
Nash was discussing with the chairman. Under the first exception 
in the Armed Services Procurement Act, which deals with the emer- 
gency, that is still being used for four purposes which are not covered 
by the other exceptions in the act and which do not have any relation- 
ship whatever to the existence of the Korean emergency; is that right? 

Mr. Nasu. No, sir; I would not say that, that they have no relation- 
ship to the Korean emergency. 

Mr. Harpy. We are not going to have time enough to let you explain 
what relationship they do have. 

Mr. Nasi. Well, for example, Mr. Hardy, research and development 
contracts under $100,000—we are awarding an awful lot of those 
today. We are awarding them because of the cold war emergency 
that we are in. 

Mr. Harpy. We are awarding those because of the Korean emer- 
gency ? 
~ Mr. Nasu. The volume of contracts that we are awarding today. 
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Mr. Harpy. Well, I don’t know that I would argue that one with 
you. I think it probably would lend itself to argument. But I 
suppose you make a similar application to the flood disaster and the 
distressed labor areas and the small business provisions ? 

Mr. Nasu. To the extent that those categories, those procurements 
maintain our mobilization base; yes. 

Mr. Harpy. They are related to the Korean emergency by that? 

Mr. Nasu. They are related to the present buildup of our 

Mr. Harpy. Who makes the decision as to the extent they effect our 
mobilization phase ? 

Mr. Nasu. In connection with small business, it is primarily the 
Small Business Administration. In connection with labor surplus, it 
is primarily the Office of Defense Mobilization. 

Mr. Harpy. Does the Small Business Administration have au- 
thority under the Armed Services Procurement Act? 

Mr. Nasu. Do they have authority ? 

Mr. Harpy. Yes; to exercise that exception ? 

Mr. Nasu. They don’t award the contracts, Mr. Hardy. We do. 
We have to have the procurement authority to make the contracts. 

Mr. Harpy. Well, that is what I thought, that you had the au- 
thority. But how, then, do you delegate to the Small Business Ad- 
ministration the responsibility for determining whether or not this is 
an impact on the Korean emergency ? 

Mr. Nasu. Mr. Hardy, the Small Business Administration sets the 
policy of what we will do. 

Mr. Harpy. Then do they know what effect this particular pro- 
curement from the small business concern has on the Korean emer- 
gency that was declared in 1950? 

Mr. Nasu. I think, Mr. Hardy, we should look at—and I don’t 
have it with me now, but section 214 of the present Small Business 
Act, which calls for joint determinations between the Small Business 
Agency representative and the Defense procuring officer, and that 
says that small business will get any procurement where it is de- 
termined jointly by the Defense man and the Small Business Agene 
man to be in the interests of maintaining or mobilizing the Nation’s 
productive capacity. 

Mr. Harpy. And does that have a direct relationship to the first 
exception under the emergency powers ? 

Mr. Nasu. I think it does, sir. 

Mr. Harpy. And who in Defense makes that decision? I am not 
criticizing the awarding of these contracts to small business. I think 
you have done an awfully lousy job of doing it. You haven’t pro- 
cured enough from small business. I think the whole procedure under 
which you operate is wrong. But we are using a statute here that 
is, to me, of very dubious legality, and you certainly have to stretch a 
little conscience to ever come up with the kind of definitions you are 
all making on it. 

Mr. Nasu. Mr. Hardy, that question was reviewed by the Comp- 
troller General. 

Mr. Harpy. I don’t doubt it. 

Mr. Nasu. On at least three occasions, in which he says: 


Yes, you almost have to use 2 (c) (1) to carry out your small-business pro- 
gram. 
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Mr. Harpy. Because you haven’t anything else. 

Mr. Nasu. Exactly. 

Mr. Harpy. It doesn’t have a thing in the world to do with the 
legality of it. The decision would have to be—if you are going to 
make your award to small business on negotiated basis, it is the only 
way youcan doit. Now, if you do it on a competitive basis, you might 
get somewhere. 

Now, I want to get back to the one point I was trying to arrive at 
a minute ago. Who makes the decisions down in the agency and the 
Defense Department as to whether or not you will use this exception 
and negotiate with small business ? 

Mr. Nasu. The procurement policy committee. 

Mr. Harpy. Who is that? 

_ Mr. Nasu. Within the Office of the Assistant Secretary of Defense 
for Supply and Logistics. 

Mr. Harpy. Can you name him for us? 

Mr. Nasu. It is Assistant Secretary McGuire. 

Mr. Harpy. Is he the man that makes the decision ? 

Mr. Nasu. That is right, subject to the direction of the Secretary 
of Defense. 


Mr. Héeerr. And it goes up to the President of the United States, 
on the chain of command. 


Mr. Harpy. Who makes the decision in respect to making an award 
to a distressed area ? 

Mr. Nasw. Who makes the decision ? 

Mr. Harpy. That is right. That is one of your exceptions under 
this emergency thing. Otherwise you couldn’t do it, if you weren’t 
using the Korean emergency to justify it. 

er Nasu. Who decides the policy that we will do this sort of 
thing ¢ 

Mr. Harpy. Who decides that it is an area that meets the require- 
ments of the Armed Services Procurement Act exception ? 

Mr. Nasu. I believe, sir, the same individual I just mentioned to 
you, under the overall guidance of the Office of Defense Mobilization, 
which has put out Defense Manpower Policy No. 4, which directs this 
sort of a program. 

Mr. Harpy. “Under the overall guidance.” Couldn’t you put the 
words “implement and complement and coordinate” in there to tie 
these things together a little bit? Because actually I still am not get- 
ting very far in understanding who does it and why. 

To get into one more: How about your disaster areas; who makes 
your decision on that? Does the same gentleman ? 

Mr. Nasu. Disaster areas are primarily, as you know, under the 
administration of the Federal Civil Defense. 

Mr. Harpy. You make awards under this same section, don’t you? 

Mr. Nasu. That procurement preference program of 2 years ago, I 
believe, was the first time I saw it started—in connection with the New 
England disaster. That policy was issued by the Office of Defense 
Mobilization in cooperation, I believe, with the Federal Civil Defense 
Administration. 

Mr. Harpy. Now does the Office of Defense Mobilization have au- 


thority to decide on an award under the Armed Forces Procurement 
Act? 
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Mr. Nasu. They have overall mobilization and production responsi- 
bilities for all agencies of the Government. 

Mr. Harpy. I am sure of that. But are you going to attribute to 
them overall responsibility for all of the operations of the Armed 
Forces Procurement Act? 

Mr. Nasu. We are subject to their direction, sir. 

Mr. Harpy. And are you going to attribute to the Office of Defense 
Mobilization the responsibility for all of the regulations under which 
you operate and all of the exceptions you use under all of the rest of 
these 17 ? 

Mr. Nasu. Not all of the regulations, no, sir. We write our own—— 

Mr. Harpy. Well, they have the top responsibility ? 

Mr. Nasu. We write our own regulations, 

Mr. Harpy. Don’t they have the right to approve them? 

Mr. Nasu. No, sir, but to follow their policy, as they say. 

Mr. Haxpy. Mr. Chairman, I give up. 

Mr. Hépert. You showed a lot of Perera before you did, Mr. 
Hardy. Allright, Mr. Courtney, you had a question. 

Mr. Courtney. Mr. Chairman, one question. General, or anyone, 
answer this question for me: Under the Armed Services procurement 
regulations, the edition of February 1, 1957, which is Revision No. 19, 
to which you have referred in your statement and which is appended 
to your statement, I would like to know whether or not those regula- 
tions prohibit giving information to an inquiring bidder as to whether 
or not he is low at any time during the course of his negotiations and 
prior to award. 

Colonel Frecost. They do not prohibit. 

Mr. Courtney. They do not prohibit the contracting officer ? 

Colonel Freeost. From giving information. 

Mr. Courtney. From responding to an inquiry—listen to me, so 
you get the question, please.. Do these regulations prohibit a con- 
traecting officer or a procurement officer from responding to an inquiry 
by a bidder or a proposer, if you choose to call them such, in the case 
of negotiation—an inquiry as to whether or not the person makin 


the proposal is the low man or is not the low man in the negotiations! 
Colonel Freeost. No, sir. 


Mr. Courtney. On price? 

Colonel Freeost. They do not specifically prohibit that. 

Mr. Courtney. They do not specifically prohibit it ? 

Colonel Frecost. They do not. 

Mr. Courrney. Well, do they by inference prohibit it ? 

Colonel Freeost. Yes, sir. 

Mr. Courtney. Well, what is the inference? 

Colonel Frecost. By this statement : 

No indication shall be made to any offeror of a price which must be met to 
obtain further consideration. 

Mr. Courtney. Well, assuming that the question does not involve 
the matter of the price itself in dollars, the question being simply, “Is 
my company the low bidder at this point ?”—what is your answer as 
to whether or not a procurement officer, a contracting officer, can re- 
spond to that question under the regulations as they now exist? 

Colonel Freeost. My answer would be I could not. tell you ‘that 
information, because I think I would have revealed that “You are low.” 
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Mr. Courtney. Well, the question was asked whether you were low. 

Colonel Freeost. That is right. 

Mr. Courtney. That is the question I am asking. 

Colonel Frecost. If I reveal that you are low, then I am giving 

you an indication as to a price that you will meet. Now, you say, “But 

don’t have to meet a price, I am already low.” But now if I get a 
lower hcg from one of the people I am negotiating with, I am now 
compelled to go back and tell you you are He Roti low? The minute 
I do that, I am indicating that you have a price to meet. 

Mr. Courtney. I just want to know what the interpretation of the 
regulation is. 

Then would you say that a contracting officer who answered an 
inquiry as to whether or not his company was low had violated the 
regulations in question ? 

Colonel Frecost. Whether the company had violated the regula- 
tions? 

Mr. Courtney. If a company, one of a number of bidders, asks the 
question of the contracting officer, and is advised that it is not the low 
bidder, would you state that that statement and that response was in 
violation of the regulations in question ? 

Colonel Frecosr. I would say it is in violation of the implied regu- 
lations. 

Mr. Courtney. What do you say? 

General Guormiey. I would say that is not consistent with the 
regulations. 

Mr. Courtney. What do you say, Mr. Nash? 

Mr. Nasu. I express no opinion. 

Mr. Courtney. Well, that is the safest way. 

Mr. Héperr. The lawyer doesn’t have any opinion. 

Mr. Hess. I would like to follow up Mr. Courtney’s question. 

Colonel, did I understand you to say that prior to the enactment 
or prior to the adoption of this regulation to which you are referring 
here, if a contracting officer told somebody he was low and subse- 

uent to that the other bidders had changed their bids, it was his duty 
then to go back and tell that low man that he was no longer low? 

Colonel Frecosi. Well, you pinned it prior to the issuance of this 
regulation. 

Mr. Hess. Yes, because now you say it is in violation of this regu- 
lation. 

Colonel Frecost. Well, prior to the issuance of this regulation you 
would have to see what regulation he is following. Certain! he 
would not be in violation of anything in the ASPR, since the ASPR 
didn’t say. But he might have been in violation of his own depart- 
mental procedures since, when we don’t core in the ASPR, it may 
be necessary for a department to prescribe themselves. 

Mr. Hess. I thought we had unification in the services. 

Colonel Freeost. That is why we published this revision. 

Mr. Hess. To get a common ground on regulations, Colonel? 

Colonel Frecost. But the reason for publishing this revision 19, is 
to attempt to get a uniform practice in this area for all three depart- 
ments. 

Mr. Héserr. You attempt. Don’t you tell them? 

General Guormury. Yes; they have been told, sir. 
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Colonel Freeost. I think we are achieving it. But then the com- 
mittee is raising a question as to whether or not our regulations will 
achieve it, and if they don’t of course, we will seek to correct them. 

Mr. Hess. If you men who are drafting these regulations and are 
attempting to interpret them, don’t know the answers to it, how do 
you expect a contracting bidder to know the answers as to what he is 
doing and how he can abide by the various regulations that you have, 
and that you are changing from time to time, from the Air Force, 
the Army, the Navy, and the Department of Defense ? 

Colonel Freeosi. You are quite correct, sir. 

Mr. Hess. I have never seen such a pyramid of hodgepodge in all 
my life. 

Colonel Freeost. I believe that is the reason the general mentioned 
that after this regulation is out we will undoubtedly get some com- 
ments from industry, congressional committees, and our own con- 
tracting officers, which will reveal areas of the lack of clarity, and 
then it will become a matter of us clearing up the misinterpretations 
which are taking place. 

Mr. Héperr. The best thing for you to do is have a good bonfire 
down there and put all the regulations on top of them and burn them 
and start sensibly from scratch, in language that people understand. 

Mr. Gavin. 

Mr. Gavin. After listening to this little colloquy, I am more con- 
fused than ever. And you brought in a phase there that I am inter- 
ested in hearing your reply. On page 2, request for proposals, we 
note a Government team of specialists, technical phases, legal phases, 
cost estimates—everything is analyzed here, the procedure to be fol- 
lowed. Several times you referred to chain of command. Is there 
something else in there beside all of this procedure? What do you 
mean by the chain of command? What does that mean? 

Mr. Héserr. That means pass the buck, so you don’t get blamed. 


Mr. Gavin. You mean after all of this procedure is followed, then 
it comes back 


Mr. Héserr. That is the escape route. 

Mr. Gavin. I think I see now. 

Mr. Hésert. Thank you, General, very much. 

The committee will stand in recess, subject to call of the Chair. 

(Whereupon, at 11: 40 a. m., Monday, April 8, 1957, the subcommit- 
tee adjourned, subject to call of the Chair. ) 
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